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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SHELL OFFSHORE INC. CIVIL ACTION
Plaintiff

VERSUS NO. 16-15537

ENI PETROLEUM US LLC, ET AL. SECTION: “E” ( 2)
Defendants

ORDER AND REASONS

Before the Court arehree notions to dsmiss filed by Defendants: (1) Eni
Petroleum Co. Inc.’s (“ERinc.”) motion to dismiss pursuant to Rule 12(b)@)the
Federal Rules of Civil Proceduk€2) Eni Petroleum US LLC’s (“ERLLC”) and EntInc.’s
motion to dismiss pursuand Rule 12(b)(6) of the Federal Rules of Civil Prduee?; and
(3) Eni US Operating Co. Inc.’s (“Efdperating”) motion to dismiss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Proceddr8hell Offshore Inc. (“Shell”) opposes
these motions.

LEGAL STANDARD

Rule 12(b)(2) of the Federal Rules of Civil Proceeu

“Personal jurisdiction fis an essential elementhd jurisdiction of a district court,
without which it is powerless to proceed to an adgation.”™ When a nonresident

defendant challenges personal jurisdiction in aioroto dismiss, the plaintiff bears the

1R. Doc. 14.

2R. Doc. 15.

3R. Doc. 76.

4R. Docs. 23, 24, 46, 77.

5 Anderson v. GlobalSantaFe Offshore Services,, 1924 F. Supp. 2d 738, 74E.D. La. 2013)(quoting
Ruhrgas AG v. Marathon Oil Co526 U.S. 574, 583 (199R)
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burden of proving that personal jurisdiction existd the district court rules on the
motion without an evidentiary hearing, as in thése, the plaintiff need only make a
prima facieshowing of personal jurisdictiohln determining whether the plaintiff has
made aprima facieshowing of personal jurisdiction, the district counust take the
allegations of the complaint as true, except admmrerted byopposing affidavits, and all
conflicts in the facts must be resolved in favomptdintiffs.® Thus, the district court may
consider matters outside the complaint, includiffglavits, when determining whether
personal jurisdiction exists.

To exercise prsonal jurisdiction over a neresident defendant, two requirements
must be satisfied. “First, the forum state’s leamgn statute must confer personal
jurisdiction. Second, the exercise of jurisdictiorust not exceed the boundaries of the
Due Process Clese of the Fourteenth Amendment.Because Louisiana’s lorgrm
statute confers personal jurisdiction to the limdf€onstitutional due process, these two
inquiries become one and the sathe.

The Due Process Clause of the Fourteenth Amendfopetates tdimit the power
of a State to asseirt personamurisdiction over a nonresident defenda®For a court’s
exercise of personal jurisdiction over a nogsident defendant to be constitutional under

the Due Process Clause, (1) “that defendant [masthpurposefully availed himself of

6Luv N'Care, Ltd. v. InstaMix, Inc., 438 F.3d 465, 469 (5th Cir. 200@jting Wyatt v. Kaplan686 F.2d
276, 280 (5th Cir. 1982)).

7 See id.Because the Court previously granted Shell’s regdi@sjurisdictional discovery, the argument
could be made that Shell is required to establistisfiction by the preponderance of the evidence.
However,whether this highestandard is appropriate isrélevant given thatfor the reasons discussed
below, Shellis unable to establishenaprima facieshowing of the Court’s personal jurisdiction overiE
Inc.

81d. See also Thompson v. Chrysler Motors Coi®5 F.2d 1162, 1165 (5th Cir. 1985)

9Jobe vATR Mktg., InG.87 F.3d 751, 753 (5th Cir. 1996)

10 Seiferth v. Helicopteros Atuneros, In472 F.3d 266, 270 (5th Cir. 200@&)itation omitted).

Uluv N'Care 438 F.3d at 469.a. R.S. 13:3201(B)

2Helicopteros Nacionales de Colombia, S.A. v. H&#6 U.S. 408, 41314 (1984)
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the benefits and protections of the forum statestablishimg ‘minimum contacts’ with
the forum state; and (2) the exercise of jurisaictover that defendant [must] not offend
traditional notions of fair play and substantiakjice.”3

The "minimum contacts” test takes two forms, depiegdon the type of
jurisdiction the court seeks to exercise over the dederidgeneral jurisdiction or specific
jurisdiction.

[I. Rule 12(b)(6) of the Federal Rules of Civil Proceeu

Pursuant to Federal Rule of Civil Procedure 12(h)ébdistrict court may dismiss
a complaint, oany part of it, for failure to state a claim upohieh relief may be granted
if the plaintiff has not set forth factual allegaris in support of his claim that would entitle
him to relief}4“To survive a motion to dismiss, a complaint mushtain suficient factual
matter, accepted as true, to ‘state a claim t@féfiat is plausible on its facel3A claim
has facial plausibility when the plaintiff pleadsctual content that allows the court to
draw the reasonable inference that the defendalh$e for the misconduct allegedg”
The court however,does not accept as true legal conclusions or mereclasory
statements, and “conclusory allegations or legalctwsions masquerading as factual
conclusions will not suffice to prevent a motiond®smiss.?” “[T]hreadbare recitals of
elements of a cause of action, supported by merelasory statements” or “naked

assertion[s] devoid of further factual enhancemewt not sufficients

BBl atshaw v. Johnstqrl67 F.3d 208, 211 (5th Cir. 199@jtation omitted).

14 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (200 7&uvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007).

15 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgrombly, 550 U.S. at 570).

81d.

17 S. Christian Leadership Conference v. Supreme Cofithe State of La252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cit993)).

18 |gbal, 556 U.S. at 663, 678 (citations omitted).
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In summary, “[flactual allegations must be enouglraise a righto relief above
the speculative levell? “[W]here the wellpleaded facts do not permit the court to infer
more than the mere possibility of misconduct, tbeplaint has allegedbut it has not
show[n]—that the pleader is entitled to relieR™Dismissalis appropriate when the
complaint ‘on its face show[s] a bar to reliefl”

ANALYSIS

l. Eni-Inc.'s Motion to Dismiss for Lack of Persondalirisdiction

On November 29, 2016, Defendakni-Inc. fled a Rule 12b)(2) motion to
dismiss?2 In responding to the motion, Shell requested theéiomobe denied or, in the
alternative, that jurisdictional discovery be pettad23 On January 5, 2017, the Court
granted the parties leave to conduct jurisdictiodacovery through and including
Februay 21, 201724 The Court also ordered Shell to file a supplememamorandum in
response to Enlinc.’s 12(b)(2) motion to dismiss no later than Redry 21, 201725 0On
February 21, 2017, Shell filed its supplemental noeandum in opposition to EANnc.’s
Rule 12(b)(2) motion to dismis®¥.On February 28, 2017, Edmnc. filed its reply to Shell’s
supplemental memorandu#d.

“Where a defendant challenges personal jurisdictitbve party seeking to invoke
the power of the court bears the burden of provima jurisdiction existsThe plaintiff

need not, however, establish jurisdiction by a mmegerance of the evidence;paima

19 Twombly, 550 U.S. at 555.

201d. (quoting Fed. R. Civ. P. 8(a)(2)).

21Cutrer v. McMillan, 308 F. App’x 819, 820 (5th Cir. 2009) (per curipfgquotations omitted).
22R. Doc. 14.

23R. Doc. 23, at 4

24R. Doc. 35.

251d.

26 R. Doc. 46.

27R. Doc. 52.



facieshowing suffices 28 Afederal court may exercise personal jurisdictomer a foreign
defendant if (1) the longrm statute of theofum state confers personal jurisdiction over
that defendant, and (2) the exercise of such jucigzh comports with due process under
the United States Constitutidd.The limits of the Louisiana longrm statute are
coextensive with constitutional due qoess limits3® As a result, the Court must
determine whether Efinc. has purposefully availed itself of the bengfind protections
of the forum state by establishing minimum contaetth the State of Louisiana and
whether the exercise of jurisdiction over Hnic. would offend traditional notions of fair
play and substantial justice.

Shell argues the Court has personal jurisdictioerokntinc. by virtue ofthe
contacts of Eninc.'s subsidiarie with the State of Louisian&. As Shell correctly
acknowedges in its supplemental opposition, “Generallyoreign parent corporation is
not subject to the jurisdiction of a forum statermlg because its subsidiary is present or
doing business there; the mere existence of a pgasebsidiary relationship i:ot
sufficient to warrant the assertion of jurisdictiomer the foreign paren®z“There may

be instances,” however, “in which the parent so duoates the subsidiary that they do not

28 uv N'care, Ltd. v. InstaMix, Inc., 438 F.3d 465, 469 (5th Cir. 2006) (citilgyatt v. Kaplan686 F.2d
276, 280 (5th Cir. 1982)).

29 Electrosource, Inc. v. Horizon Battery Techs., Lid6 F.3d 867, 871 (5th Cir. 1999).

30|d. See alsd.a. R.S. § 13:320 k&t seq

31R. Doc. 46 at 8.Eni-LLC and EniOperating do not contest that they are subjechi®€ourt’s personal
jurisdiction.Most of Shell's argument relates to Emic.'srelationship with EniLLC; the Court alsawill
address the possibility of exercising personalgdigtion over Erviinc. by virtue of its relationship with Eni
Operatingln its original opposition to Enlnc.’s 12(b)(2)motion to dismiss, Shell focusexh its argument
that “some liabilities and responsibilities” reldtéo the Joint Operating Agreement in question, yma
remain with EniInc. depending upon the detailsha transaction” in which the Eni entities wereigssd
Dominion Exploration & Produ@n, Inc.'s assets in the Popeye FieleeR. Doc. 23 at 4 .Shells
supplemental memo centers g argument that the Court has personal jurisdictivard&Entinc. based
on an alterego re&tionship with its subsidiarieshe Courtconsidersts previousargument regarding the
allocation of liabilities andesponsibilitiedo beabandoned.

32R. Doc. 46 at 5% (citingHargrave v. Fibreboard Corp 710 F.2d 1154, 1159 (5th Cir. 1983)).
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in reality constitute separate and distinct corperantities . . 33 The Fifth Circuit has
explained that the following factorese relevant in determining whether the parent and
subsidiary should be treated collectively for peralojurisdiction purposes: (1) the
amount of stock owned by the parent of the subsyli@2) whetherthe two corporations
have separate headquarters; @)etherthey have common officers and directors; (4)
whether they observe corporate formalities; (®yhether they maintain separate
accounting systems; (6yhetherthe parent exercisecomplete athority over general
policy of the subsidiaryand (7) whether the pareneéxerciss complete authority over
daily operation®f the subsidiary4

In conducting this analysjis“[t]he allegations of the complaint, except as
controverted bypposing affidavits, must be taken as true, andailflicts in the facts
must be resolved in favor of [the] plaintiff[for the purpose of determining whether a
prima facie case for personal jurisdiction has been establiskedin making its
determinaion, the Court may consider ‘affidavits, interrogaes, depositions, oral
testimony, or any combination of the recognized Inoelts of discovery.? As explained
above, “Courts have long presumed the institutionmatiependence of related
corporations, suchkas parent and subsidiary, when determining if ongaoation’s
contacts with a forum can be the basis of a relaterporation’s contacts3” “This

presumption of corporate separateness, however,lmmayercome by clear evidenc8.”

33Dalton v. R & W Marine, In¢897 F.2d 1359, 1363 (5th Cir. 1990).

34 Dickson Marine Inc. v. Panalpina, Incl79 F.3d 331, 339 (5th Cir. 1999) (citibargrave 710 F.2d at
1160).

35 Alvarez v. Valero Refininflew Orleans, LLC2012 WL 893466, at *1 (citindhompson v. Chrysler
Motors Corp, 755 F.2d 1162, 1165 (5th Cit985)).

36|d. (quotingThompson755 F.2d at 1165).

37Dickson Marine Ing.179 F.3d at 338 (citingannon Mfg. Co. v. Cudahy Packing €267 U.S. 33 (1925)).
38|d. (citing Donatelli v. National Hockey Leagu893 F.2d 459, 465 (1st Cir. 1990)).
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“There must be evidence of one corporation assgrirfficient control to make the other
its agent oralterego.”®° “Moreover, the burden of making a prima facie shiogvof such
symbiotic corporate relatedness is on the propométtie agency/ alter ego theordp”

a. Factor 1: TheAmount of Stock Owned by Enlinc. in Eni-LLC and Eni
Operating

Shell, in its Supplemental Memorandum alleges tBitinc. owns 100% oEni-
BB, which owns 100% of EnlLLC.41 Shell also alleges that Emc. owns 100% of ERi
Operating?? Although Shell doesiot provde additional support for thesdlegatiors,
Eni-Inc., in its Reply, states “[t]hese facts are aaterand undisputed,”but argues, “they
are not relevant te and certainly do not establishpersonal jurisdiction #3

The fact that Eninc. owns100% of EniOperatingweighs in favor of tke Court
exercising jurisdiction over EAnc.

With respect to the Courtpirisdiction over Erdlnc. by virtue of its altefego
relationship with EniLLC, Shellacknowledges that 100% of EhLC’s stock is owned ot
by EntInc. butby EniBB, but points out that00% of EniBB’s stock is owned by Eni
Inc.44To establish @rima faciecasethat EntInc.'s ownership of stock in EFBB equates
to EntInc.s ownership of stock in EfLLC, Shell would have to present clear evidence
that EniBB and EniLLC were operating as a single entity or that tloeporate veil
between EniBB and EniLLC should be pierced. Shell has noiade any allegations or

produced any evidence to establistat Eni-BB and EniLLC operate as a single entity

391d. (citations omitted).

401d. (citations omitted).

41R. Doc. 46 at 4, 6.

42|d. at 6.

43R. Doc. 52 at 6 (citing/lelson v. Vista World Inc. & Asso¢2012 WL 6002680, at *5 (E.D. La. Nov. 30,
2012).

44R. Doc. 46 at 6.



Shell has failed to establisaprima faciecase that Eninc.’s ownership of stock in Eni
BB equates t&ni-Inc.’s ownership of stock in ERLLLC.

The first factor, with respect to Ex@perating,weighs in favor of he Court
exercisingjurisdiction over Endinc. The first factor, wih respect to ERLLC, weighs
against the Courngxercising jurisdiction over EANc.

b. Factor 2: Whether the Entities Share Headquarters

Shell, in its Supplemental Memorandum, argues that-Inc.'s Corporate
Representativeestifiedin hisRule 30(b)(6) depsition that Endinc., EntOperating, Em
BB and EniLLC share the same headquartér&£ni-Inc., in its Reply, does not rebut
Shell's arguments The second factemwith respect to both Er®perating and ERLLC,
weighs in favor of the Coumxercisingurisdictionover Entinc.

c. Factor 3:Whetherthe Entities Have Common Officers and Directors

Shell, in its Supplemental Memorandum, argues &ratinc. and EnLLC share
the same board membetsShell attaches to its Supplemental Memorandum, usdal,
copies of the Secretary Certificatdor Eni-inc. and EmLLC which demonstrate
substantiabverlap of individuals who serve as board membeénsctors or officers for
the two entitiesln response, ERinc. argues, “Shell incorrectly asserts that in Z®0th
entities had the same board members and that i6 Bt entities still shared the same
board members. Although there was some overlapnilikc.'s and EmLLC’s board
members during this time, the two companies hawendéad identical board¢? The

third factor does notenter onrwhether the entities havdentical officers and directors,

45]d. (citing R. Doc. 461 at 18 Ins. 1016 (Transcript of Rule 30(b)(6) deposition of Elic.)).

46 SeeR. Doc. 52.

47 R. Doc. 46 at 8 (citing R. Doc. 462 (Sealed copy of (1) Secretary Certificate, Thenlslgers of Eni
Petroleum US, L.L.C. and (2) Secretary Certificat&ni Petroleum Co., Ing.)

48 R. Doc. 52 at 5n.3.



but whether they have common officers and direct8rAs is clear from the Court’s
review of the sealed Secretary Certificates, therae significant overlap between officers
and directors of Eninc. and EmLLC. %0 The third factomwith respect to ERLLC weighs
in favor of the Courtexercisingurisdiction over Eminc.

Shell does not argue that Ehic. and EniOperating have common officers or
directors. The third factor with respect to E@perating weighs against the Court
exercisingurisdiction over ErHinc.

d. Factor 4Whetherthe EntitiesMaintain Corporate Formalities

In Huard v. Shreveport Pirates, In¢he Fifth Circuit explained:

In determining whetheto apply the alter ego doctrine, the totality oéth

circumstances must be considered; however, theviallg factors are

usually considered relevant in evaluating adherertoe corporate
formalities: (1) commingling of corporate and shiao&er funds; (2jailure

to follow statutory formalities for incorporatingnd transacting corporate

affairs; (3) undercapitalization; (4) failure to quide separate bank

accounts and bookkeeping records; and (5) failuoe hbld regular
shareholder and director meetings.

Shell has notmade any allegationsr provided any evidence that corporate
formalities are not observed.It is Shell's burden to make a prima facie showthgt
corporate formalities have not been observaad it has failed to do s&s the Fifth
Circuit has consistently explained, “Where a parent anbsidiary observe corporate
formalities, the plaintiff has a heavy burden toaddish a degree of control sufficient to

impute the subsidiary’s jurisdictional contactsagarent,33 Shell's failure tomake a

49See, e.g. Administrators of Tulane Educ. Fund seip S.A450 F. Appx 326, 330 (5th Cir. 2011) (“[T]he

district court found . . . that the two corporat®ohave a number eébm monofficers and directors.”).

50 SeeR. Doc.46-2.

51147 F.3d 406, 4040 (5th Cir. 1998) (citations omitted) (discussiig@ standard under Louisiana law).

52SeeR. Doc. 46.

53 Administrators of Tulane Educ. Fund v. Ipsen, S450 F. Appx 326, 331 (5th Cir. 2011) (citations
omitted).



prima facie showing with respect to factor four gles heavily against the Cowxercising
jurisdiction over Emninc. by virtue of its relationship to EAILC or EniOperating.

e. Factor 5Whetherthe Entities Maindin Separate Accounting Systems

Shdl, in its Supplemental Memorandum, argues #mé., EniLLC, and Eni
Operatingdo nothave separate accounting systefmst Shell's argument centers on the
fact thatEni-Inc., for reporting purposes, haembined its financial records with Eni
OperatingEni-BB and EniLLC.>4In support ofts argument, Shell cites to the deposition
transcript of Eni-Inc.'s Rule 30(b)(6) representative Gary Clifford. During the
deposition Mr. Clifford testified that Enilnc. “consolidates all of its subsidiaries inte-a
its financials.3> Mr. Clifford also testified that any profit made a result othe Popeye
assetdy EniLLC would beconsolidated to ERinc.56

In its Reply, Endlnc. disputes Shell's assertiand argues, “Eninc. and EmLLC
maintain separate accounting systems and have agpatate tax ID numbers in
Texas.®” Eni-Inc. attaches a copy of Ehmc.’'s and EmLLC’s tax payer ID numbers$8
Eni-Inc. does not provide any information regarding Wex EntOperating has its own
tax payer ID numbelEni-Inc. also attaches its response to Shell’s jurigoialdiscovery
requests in whicteni-Inc. informed Shell that it had ndocuments maintained in its
accounting systemiesponsivdo a request for all accounting documents relatmghe

Popeye asset$.Eni-Inc. arguegshe absence afocuments relating to the Popeye assets

54R. Doc. 46at 1, 8 (citing R. Doc. 44 at 41Ins. 417).Shell also argues that Eic. “provides funding to
some of its subsidiariesld. at 8 (citing R. Doc. 46l at 57 Ins. ). The deposition testimony cited by Shell
does not support this asserti@eeR. Doc. 461 at 57 Ins. 9.

55R. Doc. 461at 41Ins. 113.

561d. at 57 Ins. 1216.

57R. Doc. 52 at 7.

58 R. Doc. 522.

59R. Doc. 523 at 3.
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in its accounting systemdemonstrates thatll Popeyedocuments and information are
maintained in EnLLC's separate accounting systéth.To prove the entities have
separate accounting systems, #m¢. agreed to make Edinc.’sannual financial reports
from 2007 to present available for inspection at dffeces of Susman Godfrey LLF.

Cases describing the analysis undlee fifth factorgenerally look to whether the
entities have “separate bank accounts, accounting and pagystems, insurance
contracts, budgets, and financial recoré4.3hell referencedonly Gary Clifford’s
testimony that all of the Eni entities’ financiase consolidated into Efinc.’s financials
for reporting purpose® It is Shell's burden to make a prima facie showihgt the
entities did not maintairseparate accounting systemasd, in light of the evidence
provided by ErHinc., it has failed to do so. The fifth factor weighs agst the Court
exercisingjurisdiction over Emlnc. by virtue of its relationship with ERLLC or Enk
Operating.

f. Factor 6:WhetherEni-Inc. Exercisd Complete Authority Over EnrliLC's
or Eni-Operating’s General Policy

Shell does not allege or argue that Eme¢. exercises complete authority over Eni
LLC's or Eni-Operating’s general polic$# The sixth factor weighs against the Court
exercisingjurisdiction over Entlnc. by virtue of its relationship with EAILC or Enk
Operating.

g. Factor 7:WhetherEni-Inc. ExercisesCompleteAuthority Overthe Daily
Operationf Eni-LLC or EniOperating

60R. Doc. 52 at 11.

611d..

62See Alvarez2012 WL 893466, at *3 (quotindargrave 710 F.2d at 1160).

63R. Doc. 46 at 8 (citing R. Doc. 46at 11).

64 SeeR. Doc. 46. In its Supplemental Memorandum, She#slallege that Enlinc. “exercised significant
control over its subsidiaries” but it does not pidevany support for this allegatiohd. at 8.
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Shell argues that Efinc. exercises authority over daily operatiosfsboth Eni-
Operating and ERLLC through its control of EROperating®s Shell argues that Eni
Operating “is the only subsidiary that has empleyeto manage the daily activities of
Louisiana and Gulf of Mexico oil and gas leasé&sShell's argumat appears to be that
Eni-Inc. controls EmiOperatingand EniOperating is the only entity that conducts daily
operationsEni-Inc. must exercise control over the daily operationalbits subsidiaries.
Shell does not providevidentiarysupport for its allegation that E#mc. controls Em
Operating’s daily operationdn its original motion to dismiss, Efinc. disputesthe
allegation andattache the sworn declaration of Gary Cliffordhe Land and Business
Development Director for ErOperating and EnRinc.'s Rule 30(b)(6) corporate
representativein which Mr. Clifford testifiesthat Entlnc. does not control the internal
business operations and affairs of HhIC.67 It is Shell's burden to make a prima facie
showingthat Entinc. exercises authority of the daily operationskofi-LLC and Eni
Operating and, in light of the testimony offered bByi-Inc., it has failed to do so. The
seventh factor weighs against the Coexéercisingjurisdiction over Enilnc. by virtue of
its relationship with ErLLC or Eni-Operating.

h. The CourtMay Not Assert Jurisdiction Over Eflnc. as a Result of Eni
LLC's or EnirOperating’s Contacts with the State of Louisiana

After analyzing the seven factors and the casetaw,Court finds that it does not
have personal jurisdiction over Efic. Shellhas failed to meet its burden of establishing
a prima facie showing of personal jurisdiction. Mogstably, Shell has failed teebut the

presumption of corporate separateness oflieei, EntLLC, Eni-Operatingand EniBB

65R. Doc. 46 at 6.
66 1d.
67R. Doc. 142 at 3 13 (Sworn Declaration of Gary Clifford).

12



by alleging or submittingany ewdence that corporate formalities are not observed.
“Where a parent and subsidiary observe corporate &ities, the plaintiff has a heavy
burden to establish a degree of control sufficienimpute the subsidiary’s jurisdictional
contacts to a parent®“[T]ypically, the corporate independence of com pssdefeats the
assertion of jurisdiction over one by using consaestth another .89

Two factors weigh in favor of the Cousexercisingjurisdiction over Entinc. by
virtue of its relationship with ERLLC, and two factors weigh in favor of the Court
exercisingurisdiction over Eninc. by virtue of its relationship with Ef@perating. But
the majority of the factors weigh against the Coaxgrcising jurisdiction by virtue of Eni
Inc.’s relationship witlEni-LLC and EntOperatingjncluding the most important faat
— whether the entities observe corporate formalities

Eni-Inc.’s motion to dismiss pursuant to Rule 12(b)d2)he Federal Rules of Civil
Procedure is granted®.

[I. Eni-LLCs and EniOperating’s Rule 12(b)(6) Motions to DismissShell’s
Alternative Claim for Unjust Enrichment

In their Rule 12(b)(6)motionsto dismiss, EnLLC and EniOperatingmoved for
thedismissal of Shell's claim fornjustenrichment alleging that the existence of a claim
for breach of contract defeats one of the esseak&gmhents of an unjust enrichment action

— lack of another remeditin response to EALLC's motion to dismiss, Shell amended

68 Administrators of Tulane Educ. Fundl50 F. Appx 326, 331 (5th Cir. 2011) (citations omitfe

69 Access Telecomm., Inc. v. MCIK Telecomms. Cdgy. F.3d 694, 717 (5th Cit999).

0 The Courthas alreadyrovided Shell with the opportunity to conduct gdictional discovery. R. Doc.
35. Despite this opportunity, Shell has not proddbe Court with sufficient evidence to establishrama
facieshowing of persongurisdiction.

1R. Docs. 151 at 6, 761 at 5. Enilnc. also joined ErLLC's motion but as discussed above, Hnc. has
been dismissed pursuant to Rule 12(b)(2). With eesgo thetwo motions to dismiss Shell's unjust
enrichment claim, the Court wilefer only to Endlnc. and EniLLC’s motion to dismiss, Record Document
15, and its related filings because Hdperating’s motion to dismiss, Record Document ré&peats the
arguments raised in Record Document 15.
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its complaint “to clarify that its claim for unjusinrichment is beinglead[ed]as an
alternative cause of actiori?’In its reply, EniLLC argues Shell's First Amended
Complaint does notresolve themotion to dismiss with respect to Shell's unjust
enrichment claim because “In Louisiana, by law, amjust enrichment claim is a
subsdiary claim, not an alternative clain3”

To support a claim for unjust enrichment under Ilssama law, a plaintiff must
show five elements: (1) there must be an enrichmg2) there must be an
impoverishment; (3) there must be a connection ketwthe enrichment and the
resulting impoverishment; (4) there must be an abseof “justification” or “cause” for
the enrichment and impoverishment; and (5) therestrhe no other remedy at law
available’ “The Louisiana Supreme Court has observed thahgtierefact that a
plaintiff does not successfully pursue another e remedy does not give the plaintiff
the right to recover under the theory of unjustieimment.”” “This is because [t]he
unjust enrichment remedy is only applicable to dilgap in thedw where no express
remedy is provided?

“Louisiana law provides that no unjust enrichmelatira shall lie when the claim
is based on arelationship that is controlled bgaforceable contract”As the Louisiana

Supreme Court explained @arriere, “The existence of a remedy’ which precludes the

72SeeR. Doc. 24 at 2 (discussing R. Doc. 22).

73R. Doc. 31at 3 (quotingP Mack Indus. LLC v. Mosaic Fertilizer, L1.€70 F. Supp.2d 516, 521 (E.D La.
2013)).

74 See JP Mack Indus. LLO70 F. Supp. 2d at 521 (citingCarriere v. Bank of Louisiana@53058 (La.
12/13/96), 702 So. 2d 648).

75 1d. at 521 (alteration in original) (citingValters v. MedSouth Record Mgmt., LLZD10-0351 (La.
6/4/10), 38 So. 3d 241, 242 (La. 2010) (per curipm)

76 Perez v. Utility Constructts, Inc, 2016 WL 5930877, at *1 (E.D. La. Oct. 12, 2018)térnal citatiors
and quotations omitted).

77Drs. Bethea, Moustoukas & Weaver LLCv. St. Paud@ian Ins. Co,376 F.3d 399, 407 (5th Cir. 2004)
(citingEdwards v. Conftrontg636 So. 2d 901, 907 (La. 11/29/933ke alspDouble R & J Trucking Serv.,
Inc. v. Patton Ingllations of Florida, LLC 2015 WL 2452343, at *4 (E.D. La. May 21, 2015).
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application of unjust enrichment does not connotee tability to recoup your
impoverishment by bringing an action . . . [i]t negr connotes the ability to bring the
action or seek the remed¥'Stated differently, “It is not the success or fadwfthe other
causes of action, but rather the existence of othese of action, that determine whether
unjust enrichment can be applie®.”

Shell argues that itslaim for unjust enrichment, pleaded the alternatie,
comports with the Federal Rules of Civil Procedawell as Louisiana la®f. Citing
Federal Rules of Civil Procedure 8(d)(2) and 8(¢l)(Shell argues the Federal Rules
explicitly allow a party to plead alternative andpsrate claims, regardless of
consistency! Further, quotingPerezv. Utility Constructors, In¢.2016 WL 5930877
(E.D. La. Oct. 12, 2016)Shell argues courts in this district have foundul®8 allows
[plaintiff] to plead both breach of contract andjust enrichment even though tb®
claims are inconsisteng?

As Eni-LLC and EniOperatingcorrectly explain, “Pereznoted and sought to
reconcile the differing EDLA authorities by explany that alternativehpled unjust
enrichment is only ‘'sometimes’ permissible, depergdon whethefit is clear that the
plaintiff has or had at one point another availaielmedy.”®31n Perez the court explicitly

acknowledged, “Until the validity of the allegedrdoact can be determined, [plaintiff's]

78 Carriere, 702 So. 2d at 673).

79 Zaveriv. Condor Petroleum Corp27 F. Supp. 3d 695, 702 (W.D. La. 2014) (quoiBegber v. Badon &
Rainer, 20071497 (La. App. 3 Cir. 4/2/08), 981 So. 2d 92, 10Git denied 20081154 (La. 9/19/08), 992
So. 2d 943).

80R. Doc. 24 at 5.

81See id.

821d. (quotingPerez 2016WL 5930877, at *1).

83 ]d. at 67 (quotingPerez 2016 WL 5930877, at *2 n.5 (internal marks omdttie original)). The Eni
Defendants also arguRerez'is inconsistent with Louisiana law to the extehpermits alternative claims
for unjust enrichment in any respectd’. at 6 (citinge.g., JP Mack970 F. Supp. 2d at 521 & n.® alters
38 So. 3d at 246). As explained further below, asirt's Order and Reasons need not address Defgrda
argument regarding the validity Berez
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unjust enrichment claim shitdd not be dismissedn the grand that [plaintiff] has
another available remedy#In Perez the court found “genuine disputes of materiat fac
preclude this Court from determining whether a cawot existed for the extra work
performed.®> Because “[u]lnder Louisiana law, a plaintiff doestrmve an available
contractual remedy unless a valid contract existddk Perezcourt held it was improper
to dismiss plaintiff's alternative unjust enrichmesiaim as a result of plaintiff's breach
of contract claim at that tim#.

Thelimited holding inPerezdoes not apply to the case currently before thigr€o
Unlike Perez in this case there is no genuine dispute of makdaict as towhether a
contract existsShell filed claims for breach of contract and omecount aginstEni-LLC
and EniOperating”andEni-LLC does not contest that Shell has alleged a eidoeach
of contract claim against # In its opposition, Shell states, “While not dirgcalddressed
in Eni’'s Motion, Eni Petroleum US LLC’s statemertat [Shell] ‘does not have a valid
claim under thgUnit Operating Agreement “UOAmakes it clear that a motion on
[Shell's] breach of contract claim against Eni Rééum US LLC is forthcoming.2° As a
result, Shell argues:

Given that the instant matter is in its eastpages and Eni’s suggestion that

there are additional challenges to [Shell's] breatkbontract claim against

Eni Petroleum US LLC to be addressed, the Courtighdeny Eni’'s motion

to dismiss and allow [Shell's] claim for unjust écirment to proceedsaan
alternative claim90

84 Perez 2016 WL 5930877, at *2 (internal quotations oradtj}.

85]d.

86 |d.

87R. Docs. 1, 70.

88 SeeR. Doc. 31at 7 n.1 (“Shell alleged a plausibldbét meritless) breach of contract claim against-En
LLC and, thus, does not have an unjust enrichm &xiinc”).

89 R. Doc. 24, at 7 (quoting R. Doc.-15at 1).

90 |d.
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Although a motion on Shell's breach of contractimlaagainst EniLLC may be
forthcoming, there is nmmdicationthat such a motion would be based on the absence of
a contract.

Eni-LLC’s admission that Shell has stated a “plalsitbreachof contract claim
against italsoprecludes an unjust enrichment claim against@perating. Courts have
explained‘the remedy provided by unjust enrichment is preed where the available
remedy at law is against someone other than thegmeagainst whom the claim is
presently asserted¥As a result, the Court need not determine whethhell®as alleged
a viable claim against Ev@perating before determining that Shell’s unjustiemment
claim against ErDperating must be dismissdxkcaus it is clear there is a breach of
contract claim against E+iLC.

Eni-LLC and EniOperatingsmotions to dismiss Shell's alternative claim for
unjust enrichment is granted.

1. Eni-Operating’s Rule 12(b)(6) Motion to Dismishell’s Clains for Breach of
Contract

Shell, in its Compliantrefers to Eninc, EniLLC, and EniOperating collectively
as “Eni”or the Eni Defendants?2While EniLLC does not conteghat Shell haalleged
a viable breach of contract claim agains®sitbni-Operating argues that Shell has not
adequately alleged it was a party to theit Operating Agreememdnd as a result Shell
has not alleged a viable breach of contract clagaimstit.%4

As EntOperatingnotesin its reply in support of itRule 12(b)(6) motion to

dismiss, “Shell’s opposition lists a number of fagt allegations, none of which are alleged

91Zaveri, 27 F. Supp. 3d 695, 702 (W.D. La. 2014) (citayriere, 702 So. 2d at 67873).
92SeeR. Docs. 1at 194, 70 at 1 4.

93SeeR. Doc.41at7n.1L

94R. Doc. 761 at 4.
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in Shell's complaint, indicating that employeeskxii-Operating carry out some daily
operations for ERLLC.”95The Court construes thesewfactualallegations in Plaintiff's
opposition memorandum as a motion to file an amendemplaint®® Rule 15(a)
"requires the trial courtot grant leave to amend freely, and the languagthisf rule
evinces a bias in favoof granting leave to amend™A district court must possess a
"substantial reason”to deny a motion under Ru(@1¥ Although Shell has already filed
two amended complaints, the second of which wasabkf to by th&ni-LLC,%°the Court
finds that further amendment is necessary in orderdsolve Eni-LLC's and Eni
Operating’smotions to dismiss Shelldaim for breach of contract.

In its third amended complaint, Shell shall adsis the arguments raised by Eni
LLC and EniOperatingin their motions to dismisShell’s claimfor breah of contract.
Shell’s allegationsmust bespecific with respect to each Defendarduch that, (1) all
allegationswith respect to the parties to tl@int Operating Agreemenmtame specific
entities (2) all allegations with respect to tha&ssignment of rights unddhe Joint
Operating Agreemententify the specific entity to which the assignniéamade (3) all
allegations with respect to the daily operation€af-LLC conducted by ErDperating

list the specific operatignand (4) thethird amended complaimhust listthe causes of

95R. Doc. 82 at 3 (citing R. Doc. 77 at®.

96 See Morin v. Moorg309 F.3d 3@, 323 (5th Cir2002) ("This Court has held, that in the interest of justic
a revised theory of the case set forth in the gl#fism opposition should be construed as a motiomatmend
the pleadings filed out of time and granted by th&trict court pusuant to the permissive command of
Rule 15") (citing Sherman v. Hallbaued55 F.2d 1236, 1241 (5th Cit972));Stover v. Hattiesburg Pub.
Sch. Dist,. 549 F.3d 985, 989 Aa.(5th Cir.2008) (citing with approval cases in which the diist court
construe new allegations in opposition memorandum agiomto amend under Rule 15(a)).

97Lyn-Lea Travel Corp.v. Am. Airlines, In@283 F.3d 282, 286 (5th Ciz002)(internal quotation marks
omitted).

98 Smith v. EMC Corp.393 F.3d 590595 (5th Cir.2004) In deciding whether to grant leave under Rule
15(a), courts may consider factors such asdue delay, bad faith or dilatory motive on thetpaf the
movant, repeated failures to cure deficiencies fmgadments previously allowed, undue prejudice ® th
opposing party by virtue of allowance ofthe amendmamd futility ofthe alendment."Jones v. Robinson
Prop. Grp, LP, 427 F.3d 987, 994 (5th CR0O05).

99 SeeR. Doc. 60.
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actions assertedgainsteach Defendantln addition, Shell should attacto its third
amended complaint all documentsferenced thereinShell’s third amended complaint
mustbe filed as a restated and amended complaint, parating all allegations.

IV. Eni-LLC’s and EniOperating’s Rule 12(b)(6) Motions to Dismi®@pen Account

Shell’s claimon gpenaccount suffers frormany of the samBawsdescribed above
with respect to its breach of contract claim. Aseault,the Court defers ruling on Eni
LLC's and EniOperating’smotions to dismiss Shell's clailhased on an open account
until Shell has had the opportunity to file itstthiamended complaint.

V. Eni-LLC’s Rule 12(b)(6) Motion to DismisShell’s Claim forAttorney’s Fees

In its original complaint, Shelllleged a claim for attorneys’ feé®¥ Eni-LLC filed
a motion to dismiss this coumsattorneys’ fees are “a remedy, not a cause of actit
On December 6, 2016, Shell filed its First Suppleta¢ and Amended Complaint in
which it amended its original complaint temove the count for attorneys’ fees under
Section V, “Damages!®? In its reply, theEni-LLC acknowledgd that Shell's First
Supplenentaland Amended Complaint “resolj@&s] motion on this pointX3Eni-LLC’s
motion to dismiss Shell’s claim for attorneys’fasgslismissed as moot.

CONCLUSION

For the foregoing reasons;
IT IS ORDERED that Entlnc.’s motion to dismis¥4 pursuant to R 12(b)(2)
is GRANTED. The claims against E+inc. are herebyDISMISSED WITHOUT

PREJUDICE.

100R. Doc. 1at 9.
101R, Doc. 151 at 2.
102R, Doc. 22 at 1.
103R, Doc. 31 at 10.
104R. Doc. 14.
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IT IS FURTHER ORDERED that EntLLC's and EniOperating’s motions to
dismisg%> are hereby GRANTED IN PART, DEFERRED IN PART, and
DISMISSED AS MOOT IN PART.

IT IS FURTHER ORDERED that EntLLC's and EniOperating’s motions to
dismisg%6areGRANTED to the extent they seek the dismissal of Shel#isnelfor unjust
enrichment. Shell’s claim for unjust enrichmenbDIESSMISSED WITH PREJUDICE .

ITIS FURTHER ORDERED that heCourt DEFERS ruling on EniLLC's and
Eni-Operating’s motions to dismi¥s to the extent they seek the dismissal of Shells
breach of contract claim against E@Qperating and Shell's open account claim against
Eni-LLC and EniOperating.

ITISFURTHER ORDERED that Shell shall have unfihursday, August 24,
2017at5:00 p.m.to file itsthird amended eamplaint. If Shell timely files timely files$
third amended complaint, EfLC's and EniOperating’s 12(b)(6) motion&8 with
respect to Shell's claims for breach of contraai apen account will be dismissad moot
without prejudice. ErRLLC and EniOperatingwill be free to reurge their motions in a
timely fashion.

ITIS FURTHER ORDERED that EntLLC’s motion to dismis#? Shell’'s claim
for attorney’s fees iIDISMISSED AS MOOT.

New Orleans, Louisiana, thisl7th day of August, 20 17.

_______ Stomo

SUSIE MORG
UNITED STATES DISTRICT JUDGE

105R. Docs. 15, 76.
106 |d.

107|d.
108|d.

109R. Doc. 15.
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