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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SHELL OFFSHORE INC. CIVIL ACTION
Plaintiff

VERSUS NO. 16-15537

ENI PETROLEUM US LLC, ET AL. SECTION: “E” (2)
Defendants

ORDER AND REASONS

Before the Court is PlaintiffsPartial Motion to Dismiss claimsasserted in
Defendant’s counterclaim pursuant to Rule 12(b)(@)the Federal Rules of Civil
Procedure.The motion is opposedFor the reasons set forth below, Plaintiff's motisn

DENIED.

BACKGROUND

Plaintiff, Shell Offshore Inc(“SOI”), filed its origind complaint on October 14,
20163its First Supplemental and Amended Complaint onddelser 6, 2012,its Second
Amended Complaint on April 6, 20®7/and its Third Restated and Amended Complaint
on August 24, 2017 Plaintiff alleges that SOl and Defendant, Eni Pé&uon U.S., L.L.C.
are partiesto a Unit Operating Agreement effeciivae 15, 1998 This Agreementovers
the exploration, developmerand production operations of blocks 72, 73, 116] &t of

the Green Canyon Field, an area of the Outer Cemtial Shelf off the coast of Louisiana,

1R. Doc. 38

2R. Doc. 44.

3R. Doc. 1.

4R. Doc. 22.

5R. Doc. 70.

6 R. Doc. 119.

"R. Doc. 1, para. 7. This allegation is virtualleittical in the Third Amended Complaint. R. Doc. 119
para. 7.
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generally referred to as Popey@n November 1, 1992, the parties revised and ameénde
the agreement, creating the revised unit operadigrgement (“UOA”) The UOA is the
operativeagreement between the parties, and details theeslutesponsibilities, and
relationship between Plaintiff, as the operatorigeated in Section 5.1, and the non
operating paries. SOl seeks payment of joint interest billingkated to the abandonment
of four Popeye wells, which it alleges are due untthe terms of the UOA and for damages
under Louisiana’s open account statéfte.

On December 20, 2016 itsanswer to the origal complaintl*as supplemented
by the First Suplemental and Amended Complaindefendant Eni Petroleum U.S.,
L.L.C. (“"Ent1”) filed an amended answer, affrmatidefense, and counterclaiagainst
SOL12 Eni did not restateits counterclaim in itsresponse to the Third Amended
Complaint and, as a result, the operateeunterclaim ifound in Eni’s answer to the
original and First Supplemental and Amended Conil&

Eni’s counterclaim contains two primary allegatioA€ount 1 of Defendant Eni’s
counterclaim alleges a breach and a bad faith lre&d&Ol’s obligations undeseveral
provisions of the UOA, including but not limited {@) the section 9.2 requiremetitat
the operatomot make any expenditure or undertake any projesticg more thn

$300,000 without prior voting interest approval) the section 24.1 requirement of

81d.

9R. Doc. 115 at 5, 1 14.

10 R. Doc. 119 at 7 18. Plaintiff's first amended cdaipt addedEni Operating Co., Inc. as Defendant. R.
Doc.22. Plaintiffs second amended complaint added Eni @ferating Company, Inc. as a defendant. R.
Doc.70. Eni Operating Co, Inc. was subsequently dismissed@arty to the case on April 6, 2017, R. Doc.
70. On August 18, 2017, the Court dismissed the cta@rgainst Eni Petroleum Co., Inc., for lack of
personal jurisdiction. R. Doc. 117. The remainingf@hdants are Eni Petroleum U.S., L.L.C. and EIS.U.
Operating Company, Inc.

1R. Doc. 1.

2R. Doc. 32.

1BR. Doc. 132.

4R. Doc. 381at 2.



accurate financial disclosure, (3) the section X3Hgation to use competitive bidding
when reasonable, and (4) the section 4 duty ofaeable practicability witlregards to
charging the joint accourtt.Count 2 of Defendant’s counterclaim alleges a bheafcthe
section 14.2 dutya obtain the unanimous conseoftthe parties before abandoning a
producible welll6 Eni allegesSOIl violated the UOA by usinthe Atwood Condor drilling
rig in connection with the abandonment of tPepeyewells, resultingin a charge to the
joint account three times higher than threevailingmarket ratel” Eni alleges SOI acted
in bad faith, concealed important matters and fa@bsised its position as operator, and
engaged in gross negligence and willful miscond8cEni alleges these breaches
cumulatvely resulted in a losef $23,982,569.76°

SOl filed aPartialMotion toDismissEni’s counterclainpursuant to Rule 12(b)(6)
of the Federal Rules of Civil Procedu#®SOI arguesin part that even if SOIdid breach
the UOA, theexculpatory clause in UOAection6.2 requires anyclaims against the
designated operatdae proven by a standard of “gross negligence or willful misdact.2!
SOl contend€ni’s claims fail to adequately alledgcts that meethis higher standard of
culpability, and thereforeEni has failed to state facts sufficient to maked aulegally
cognizable @im .22Eni filed an opposition to the motion to dism@s February 24, 2017,

arguing thatsection6.2’s exculpatory clause appliesly to SOI's conduct related to its

5R. Doc. 44 at 1214.

16 R. Doc. 44 at 15.

7R. Doc. 32 at 128-32.

1B R. Doc. 32, para. 21,25, 26, 27, 28, 30, 31, 333¥4 and 38.
1 R. Doc. 32 aR0.

20 R. Doc. 38.

21UOA86.2; R. Doc. 38 at 4.

221d.



operations in the field and not to accounting omamdlistrative conduct or o#r alleged
breaches of the UOA SOI duly filed a reply4

LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(p)é6district court may dismiss
a complaint, or any part of it, for failure to séad claim upon which relief may be granted
ifthe plaintiffhas not set forth factual allegations in suppotisfclaim that would entitle
him to relief2s “To survive a motion to dismiss, a complaint musintain sufficient
factual matter, accepted as true, to ‘state a claimelief that is plausible on itsda.”26
“A claim has facial plausibility when the plaintiffleads factual content that allows the
court to draw the reasonable inference that themednt is liable for the misconduct
alleged.?” The courf however,does not accept as true legal conclusions or mere
conclusory statements, and “conclusory allegationiegal conclusions masquerading as
factual conclusions will not suffice to prevent aotion to dismiss28 “[T]hreadbare
recitals of elements of a causéaction, supported by mere conclusory statements”
“naked assertion[s] devoid of further factual enb@ament” are not sufficierd?

In summary, “[flactual allegations must be enouglraise a right to relief above
the speculative leveR® “[W]here thewell-pleaded facts do not permit the court to infer

more than the mere possibility of misconduct, tbhewplaint has allegedbut it has not

23R. Doc. 44.

24R. Doc. 49.

25 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (200 7@uvillier v. Taylor, 503 F.3d397, 401 (5th Cir.
2007).

26 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgrombly, 550 U.S. at 570).

271d.

28 S, Christian Leadership Conference v. Supreme Cofithe State of La252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v Allied Pilots Assh 987 F.2d 278, 284 (5th Cir. 1993)).

29 |gbal, 556 U.S. at 663, 678 (citations omitted).

30 Twombly, 550 U.S. at 555.



show[n]—that the pleader is entitled to reliék™Dismissal is appropriate when the
complaint ‘on its face show[g bar to relief.2
ANALYSIS

As the Sope of the Exculpatory Clauseis a Matter of First
Impression in Louisiana, this Court Must Make an “Erie Guess”

Afederal court sitting in diversity must apply s#¢daw as construed by the state’s
court of last reort33As the parties agree, however, Louisiana courtematdefinitively
interpreted the scope of exculpatory clauses intjoiperating agreemente determine
whether they apply only to field operations or algp administrative duties of the
operat@.34“In the absence of a final decision by the statéfhkst court on the issue at
hand, it is the duty of the federal court to deterey in its best judgment, how the highest
court of the state would resolve the issue if préed with the same cas&'That is, this
Court must make anEtie guess.36In so doing, this Court may consider, “among other
sources, treatisesdecisionsfrom other juriglictions, and the ‘majority rule3”
Accordingly, although cases interpreting the law of other statesludingthe Texas
Supreme Court’s decision iReeder v. Wood Cnty. Energy, LECmay inform this
Court’s analysis of the UOA's exculpatory claudegy donot govern it.

The Fifth Circuithas discussd similarexculpatoryprovisionsin two cases, butas

not established rule of decision that dictates a particular regukhis case®® The Fifth

31]d. (quoting Fed. R. Civ. P. 8(a)(2)).

32 Cutrer v. McMillan, 308 F. App’x 819, 820 (5th Cir. 2009) (per curipfquotations omitted).
33Hughes v. Tobacco Ins278 F.3d 417, 4221 (5th Cir. 2001) (citingErie R.R. Co.v. Tompkin804
U.S. 64, 78 (1938).

34SeeR. Doct. 44 at 4; R. Doc. 49 at 3.

35Am Int1 Specialty Lhes Ins. Co. v. Canal Indem. €852 F.3d 254, 26(5th Cir. 2003).

36 Keen v. Miller Environmental Group, InZ02 F.3d 2395th Cir. 2012).

37SMI Owen Steel Co. v. Marsh USA, 520 F.3d 3425th Cir. 2008).

38395 S.W.3d 789, 794 (Tex. 2012).

39 Leev. Frozen Food Exp. In&92 F.2 271 Gth Cir. 1979) (“Once a panel of this Court has settled o t
state law to be applied in a diversity case, thecedent should be followed by panels without regard

5



Circuit’s decision inStine v. Marathon Oil C¢#° which held that an exculpatory clause in
an operating agement “may extend to administrative functions fpened by the
operator,*linterpreted Texas lawyot Louisiana lawt2 Caddo Oil Co. v. OBrief held
that an operator owed no fiduciary duty to a rmaperating party with regard to
accounting obligationsot expressly provided fan the operating agreemeritut did not
rule on the standard to be appliegd breachef-contract claims arising fronspecific
contractual provision$?

In short, this Court must look to th#OA's terms and determine “how tlieouisiana]
Supreme Court would decide the question beforetds.”

. Section 6.2's Exculpatory Clausénly Governs Claims Arising From
Field Operations, NotAll Breachesof the UOA

When interpreting a contract, its meaning is “oraiiy determined from the
instrument’s four cornerst® A contract must be interpted to give the words of the
contract their common and usual significan¢é&"The Court’s approach to a contract’s
meaning is driven by simple common sense principtédn this case, neither party
argues the UOA is ambiguous; the parties each argae interpretation is mandated by

the terms ofthe agreemefftAs here“[t] he fact that one party may create a dispute about

any alleged existing confusion in state law, absestibsequent state court decision or statut
amendment which makes this Court’s decision clearigng.”).

40976 F.2d 2545th Cir. 1992).

411d. at 26Q

42 And in any eventStinehas questionable precedential value aReederSee Leg592 F.2s at 271.
43908 F.2d 13%th Cir. 1990).

441d. at 17.

45 GilbaneBldg. Co. v. Admiral Ins. Cp664 F.3d 589, 593%¢h Cir. 2011).

46 Olympia Mineral, LLCv. HS Resources, 120132637 (La. 10/15/14); 171 So.3d 878

47Clovelly Oil Co., LLC v. Midstates Petmim Co, LLC, 20122055 (La. 3/19/13)112 So0.3d 187, 192
48 Williams v. Great American Insurance Compa240 F.Supp.3d 523, 528 (E.D.La. 20.17)

49 CompareR. Doc. 49 at 10 (“the exculpatory clause unqueastllly encompasses actions that are not
limited to ‘operations™with R. Doc. 44 at 4*{exculpatory] clauses do not shield operators frioability
for breach of contractual administrative and acdéaugduties like Shell's breaches here”).

6



the meaning of a contractual provision does notlezrthe provision ambiguou8®When

the parties disagree over the meaning of an unaundwg contract, the court must

determine the parties’intent from the agreem esglft>!

in the

A. Field Operations and Administrative Duties

The textof Article 1 (“Definitions”) references two types ofperations conducted
field “development operations” and “exploratory opeoats.>?

1.2 Development Operationshall mean albperations conducted in the
Joint Areanot considered an Exploratory Operation, includimgt not
limited to the drilling of a Development Well, Ddepment StepOut Well,
the design, construction and installation of a félah and associated
facilities, and the design, construction and inlstan of a Subsea
Production System and a Subsea Well Completiars. .

1.7 Exploratory Operationshall be those operations directly associated
with the drilling of an Exploratory Welp?

1.22 Operatorshall, except as otherwise provided in Article 10éreof,
mean the Party designated by this Agreemt®n¢onduct the exploration,
development, producing, and associated operationsh@nJoint Aredor
the production of oil and gas therefrdm.

These definitions directly link the term “operatsrto the conduction ophysical

activities on-site, such asdrilling, production, and construction, and the igesof

materials or stuctures used for such actiorMoreover,“operator”is distinguished from

other

paties specifically by the grant of rights to condwgerationsin the field “to

conduct the explation, development, producing, and associated afpeans on the Joint

Area.” Accordingly, the use of these terms in otlpeovisions, such as the exculpatory

clause, necessarily includes these associations.

50 Campbellv. Melton20012578 (La. 5/14/02); 817 So.2d 69.

51 obell v. Rosenberd0150247 (La.10/14/15); 182 So0.3d 83, 89 (“When a clause inmtact is and
unambiguous, the letter of that clause should reotlisregarded under the pretext of pursuing itsispi
as it is not the duty of the courts to bend the meg of the words of a contraattio harmony with a
supposed reasonable intention of the parties.”)

52R. Doc. 49 at 3.

53UOA 8 1.2 (emphasis added).

54UOA 817

55UOA 8§ 1.22 (emphasis added).



Article 6 of the UOA, titled “Authority and Dugis of Operator,” provides in relevant

part:

6.1 Exclusive Right to Operatélnless otherwise provided, Operator
shall have the exclusive right and duty to condalitoperations
pursuant to this Agreement.

6.2 Workmanlike ConducOperator shall conductladperations in a
good and workmanlike manner, as would a prudentaipe under
the same or similar circumstanc&@perator shall not be liable to the
Parties for losses sustained or liabilities incudras a result of its
actions as Operator except such as may result fribsn gross
negligence or willful misconductUnless otherwise provided,
Operator shall consult with the Parties and keegnthnformed of all
important matters¢

The language of thiprovision is consistentwith the distinction betweeniefid
operations and administrativkuties Thereference tdWorkmanlike Conduct” in the
subheading of section 6.2 clear@pplies tothe conduction offield operations: the
standard for performinglrilling, production, exploration, and well abandonant is
considered “workmanlike.” On the other hand, acdmug or administrative conduct is
not normallydescribed as “workmanlik&’ As theTenthCircuit stated “[w]hile a higher
standard for breach might apply to drilling, exttian, and other risky'operations”
because most operators have the same incentiverasperators to do well in physical
operations, it is nonsensical to apply such a saaddo administrative and accounting
duties where the operator can profit by cheatingsionply overchaging, its working

interest ownersS8

56 UOA 8 6.2 (emphasis added).

57 Abraxas Petroleum Corp. v. Hornburg0 S.W.3d 741, 759 (Te2000) (The operator’s limitation of
liability is linked directly to imposition of thewty to act as a reasonably prudent operator, whicictly
concerns the manner in which the operator condduting operations on the lease’lthough the
Abraxasline of cases was abrogated by the Texas Supremet@oReederthis Court finds thébraxas
court’s reasoning instructive.

58 Rocky Mountain Prod., LLCv. Ultra Resources, |#d5 F.3d 1158 (10tRir. 2005).

8



B. The Reach of the Exculpatory Clause

The text of section 6.2, the contract as a wholgd ghe purpose of exculpatory
clauses in joint operating agreements, alldehis Court to conclude that the UOA
distinguishedetween field operations and administrative condiibe Court finds that
section 6.2's exculpatory claua@pliesonlyto claims for breach of the operator’s duty to
prudently conduct field operatior?s.

Theexculpatory clausef section 6.2equiresonly thatclaimsarising fromSOl’s
field operationssuch aglrilling, production, and exploratigmequire a showing of gross
negligence or willful misconducon the part of the OperatoSection 6.1 gives the
Operator the sole ability to condufield operationspursuant to the UOA. The first
sentence irsection6.2 establishes that the Operator is subject tpradent operator”
standard for this activityThenextsentence explicates the legal impof this standard
the Operator is not liable for gnosses sustained “as a result of its actions psréor”
unless they are the result of grosgigence or willful misconduct.

Moreover, the Court’s interpretation is consistent with aipleeadingof the UOA
in its entirety. “Each provision in a contract must interpreted in light of the other
provisions so that each is given the meaning suggelsy the contract as a whol®.The
UOAis a comprehensive agreement governing theioxlahip of the partieand includes

detailed provisions for data magemen®! accounting procedurés, and voting

59 Courts in the Ninth and Tenth Circuitate reached the same res®lee Rocky Mountain Prod., LLCv.
Ultra Resources, In¢415 F.3d 1158 (10t@ir. 2005) (applying Wyoming law)orest Qil Corp. v. Union
Oil Comp, 2006 WL 905345 (D. Alaska 2006) (interpreting ga law).

60 | A. CIv. CoDE art. 2049;seeClovelly Oil Co., LLCv. Midstates Petmim Co, LLC, 20122055 (La.
3/19/13); 112 So0.3d 187, 192cmoun

61UOA, Art. 8. R. Doc. 382 at 18.

62UOA, Art. 9. R. Doc38-2 at 19.



procedure$3 Section 6.5, “Records,” provides that the “Operastrall keep accurate
books, accounts, and recordopkrations’s4 Article 9 provides that “All charges, credits,
and accounting for expenditureshall be pursuant to Exhibit ‘C83 Exhibit C, the
“Accounting Procedure Offshore Joint Operatiof&grovides the method for billing
non-operations and clearly gives such parties the rightprotest or question the
corrections thereof, with no mention ah a showing of gross negligence or willful
misconduct is required:

2.Statements and Billings

Operator shall bill NorOperators on or before the last day of each month

for their proportionate share of the joint Accodat the preceding month.

Such billswill be accompanied by statements which identifg guthority

for expenditure, lease or facility, and all chargesd credits, summarized

by appropriate classifications of investment angesxse except that items

of Controllable material and unusual chasgnd credits shall be separately
identified and fully described in deté&il.

4.Adjustments
Payment of any such bills shall not prejudice tight of any NonOperator

to protest or question the correctness thereofyigex, however, all bills
and statments rendered to Ne@perators by Operator during any
calendar year shall conclusively be presumed tarbe and correct after
twenty-four (24) months following the end of any such cadar year, unless
within the said twentyfour (24) month period a NceQ@perator takes
written exception thereto and makes claim on Oparédr adjustment. No
adjustment favorable tOperator shall be made unless it is made within the
same prescribed period. The provisions of this geaph shall not prevent
adjustments redting from a physical inventory of Controllable Maial as
provided for in Section W8

5. Audits
A. A Non-Operator, upon notice in writing to Operator antdoaher Non
operators, shall have the right to audit Operatacsounts and records

63UOA, Art. 7. R. Doc. 382 at 14.

64 UOA Art.6.5, R. Doc. 382 at 12.
65 UOA Art. 9, R. Doc. 382 at 19.

66 R. Doc. 382.

67 UOA Exhibit C, R. Doc. 38 at 73.
68 |d.

10



relating tothe Joint Account for any calendar year within thenty-four
(24) month period following the end of such calengaar . . %9

Applying the exculpatory clause to tloperator'sadministrative dutiesnd the
rights of the noroperators, particularly as set forth in Exhibitv@yuld undermine the
force of these provision#s noted by one authority on oil and gas operadiggeements,
“it is difficult to perceive why the parties wouidclude explicitand detailed directions on
administrative m#ers that are supplemental to ‘operatioiighey did not intend the
operator to be liable for breach of those mattéfdt’makes far more sense to read the
exculpatory clausén section6.2to referonly to actions takenpursuant to the grant of
field operational rights and dutiésundin section6.1.

Finally, the underlying justifications for exculpatory akes are not advanced by
extending the scope of the clause to cover adnriaiste dutiesExculpatory clauses in
joint operating agreements essentigibvernthe distribution of liability in response to
the inherently risky nature of oil and gas explasatand production. Were operators held
to asimplenegligence standard fail conduct inthe oilfield, “[t]he prospect of liability
for massive losses resulting from difficult and erkently hazardous operations for which
one is not compensated for the risk assumed wouldkty discourage many industry
parties from serving as operatoi.”

Excaulpatory clauses limiting liability fonegligencein field operations thus play an
essential role inhe formationand successf joint oilfield operationsThis rationale does
not justify the application of the exculpatory ctas higher standard to tlaetions of the

operator that do not entail the same degree of hskvever “The usual reason for using

691d.

70 Gary B. ConineThe Prudent Operator Standard: Applications Beythe Oil and Gas Leasd 1NAT.
RESOURCES].23, 68 n168(2001).

71Conine,supranote70, at 70.
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an exculpatory clause is to preclude liability idowouts or similar catastrophes, rather
than to avoid liability for unintentional breached contact.”2 Unlike the highly
dangerous operations protected by the exculpatdause, the performance of
administrative duties “does not generally involvdgraordinary risks against which the
operator should be protectet.”

CONCLUSION

The exculpatory clawesinsection6.2 of the UOAapplies onlytothe operator’s duty
to perform field operations. It does not requirplaadingof gross ngligence or willful
misconductto properly allege claims of breaadf the operator’s administrative and
accounting dutiesAs noted above, Defendantsunterclaim does notallege a breach of
SOI’s duty to prudentlgonductfield operationsRather, the allegations invol\meaches
of accounting or administrative duties specificalgt forthin theUOA, and pleading that
the breaches resulted from gross negligence ofuviftisconductis not required* Thus,
this Court finds that Defendant has properly alttdegally cognizable claims in its
counterclaim.

IT1S ORDERED that the Plaintiffs partial motion tdismiss for failure to state
a claim isDENIED .

New Orleans, Louisiana, this20th day of September, 2017.

= SUSIE MO_R(%NQZV\ ______
UNITED STATES DISTRICT JUDGE

72Ernest E. SmithJoint Operating Agreement Jurispruden88WASHBURNL. J.834 (1994).

73 Conine,supranote70 at 68 n.168.

74 Even if the claims did require a showing of groggligence or willful misconduct, as SOI allegesj'&€n
counterclaim would satisfy the requirements of pliea. Eni alleges SOl acted in bad faith, concealed
important matters and facts, abused its position as dpgrand engaged in gross negligence and willful
misconduct.R. Doc. 32, para. 21,25, 26, 27, 28, 30, 31, 3334 and 38The alleged breaches may or
may not actually meet that standard on the mebii$,that is not a question to be decided in a 1&()
motion to dismiss.

12



