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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LARENZO LOMAX CIVIL ACTION
VERSUS NO.16-15869
DARREL VANNOY, WARDEN SECTION: “G"(3)

ORDER AND REASONS

Before the Court are Petitioner Lam® Lomax’s (“Petitioner”) objectiofdo the Report
and Recommendation of the United Stategistrate Judgesaigned to the cagePetitioner, a
state prisoner incarcerated at the Louisiana StatiéelR@ary in Angola, Louisiana, filed a petition
pursuant to 28 U.S.C. § 2254, contending that beived ineffective assiance of counsel during
his state criminal prosecutidnThe Magistrate Judge recommerttiat the Court dismiss the
petition on the meritsand Petitioner objecte the recommendatichAfter reviewing the petition,
the State’s response, the Magistrate Judgesort and Recommendation, Petitioner’s objections,
the record, and the applicable law, the Gowmill overrule Petitioners objections, adopt the

Magistrate Judge’s recommendation aminiss this action with prejudice.
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I. Background

A. Factual Background

On December 19, 2011, Petitioner was chargelibbpf Information in the 22nd Judicial
District Court for the Parish of St. Tammany with two counts of armed roBlspgcifically,
Petitioner was charged with committing an admmebbery of the Whitney Bank in Mandeville,
Louisiana, on October 31, 2010n March 2, 2012, a jury found Petitioner guilty as chafged.
May 14, 2012, the state trial court sentenced Petition@ach count to a cameent term of sixty
years imprisonment without benefit ofopation, parole, or suspension of senteh@a March
22, 2013, the Louisiana First CittuCourt of Appeal affirmedPetitioner’s convictions and
sentence&’ On November 15, 2013, the Louisiana Sugreé@ourt denied Péidner’s related writ
applicationt!

On February 4, 2015, Petitioner filed an apgicrafor post-conviction relief to the state
trial court!? The state trial court denied Petitioner’s post-conviction relief application on March 5,
201512 Petitioner’s related vitrapplications were dged by the Louisiangirst Circuit on August

10, 2015* and the Louisiana Supreme Court on October 17, #016.

6 State Rec., Vol. | of VII, Bill of Information, Dec. 19, 2011.

7 State v. Lomax12-KA-1390, p. 2 (La. App. 1 Cir. 32/13); State Rec., Vol. Il of VII.

8 State Rec., Vol. | of VII, Jury Verdict Forms, Mar. 2, 2012.

9 State Rec., Vol. | of VII, Minute Entry, May 14, 2012.

10 State v. Lomax12-KA-1390 (La. App. 1 Cir. 3/22/13); State Rec., Vol. Ill of VII.

11 State v. Lomax13-K-889 (La. 11/15/13); 125 So. 3d 1100.

2 state Rec., Vol. V of VII, Uniform Applicatin for Post-Conviction Relief, Feb. 4, 2015.
13 State Rec., Vol. V of VII, Order, Mar. 5, 2015.

1 State v. Lomax15-KW-0685 (La. App. 1 Cir. 8/10/15); State Rec., Vol. V of VILI.

15 State ex rel. Lomax v. Stafes-KH-1680 (La. 10/17/16); 202 So. 3d 478.
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Petitioner filed the instant federal habgaition in this Court on October 24, 2016,
asserting the following grounds foried: (1) his trial counsel was @ffective for failing to argue
that the police lacked probable cause to arrest Petitioner; and (2) his counsel was ineffective for
failing to challenge the affidavit in suppart a search warrant of Petitioner’s hot&&he State
filed a response, arguirthat the petition should baismissed on the merit6.0n January 25,
2017, Petitioner filed a replp the State’s responsg.

B. Report and Recommendation Findings

The Magistrate Judge recommends that pletition be dismissed on the metisThe
Magistrate Judge found that Petitioner’s firsirolasserting counsel wassifiective for failing to
challenge the validity of his arrest was without m&rithe Magistrate Judge noted that Supreme
Court precedent establishes that an offitety conduct a warrantless arrest under the Fourth
Amendment, if “there is probable cause to bei¢lvat a criminal offense has been or is being
committed. Whether probable cause exists depepon the reasonable conclusion to be drawn
from the facts known to the arrestinfficer at the time of the arrest”In Petitioner’s case, the
arresting officer, Stephen Paretti, testified apratrial hearing that héased his belief that
Petitioner committed the crime of armed rotypben information obtaied from Winn Dixie

employee$? The Magistrate Judge determined th&fic@r Paretti’s testirany established facts

16 Rec. Doc. 1.

17 Rec. Docs. 11.

18 Rec. Doc. 12.

1% Rec. Doc. 13

201d, at 12-13.

2l1d. at 12 (quotind>evenpeck v. Alford43 U.S. 146, 152 (2004)).

22]d. at 12-13 (citing State Rec., Vol. Il of VII, Hearing Transcript at 245-46, Feb. 29, 2012).
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sufficient to provide probableause for Petitioner’s arrésStTherefore, the Magtrate Judge found
that any motion challenging the validity oftRener’s arrest under the Fourth Amendment would
have been meritless, and so Petitioner had ndilesttad that his counsperformed ineffectively
by failing to challenge the arre’t.

The Magistrate Judge alsoeefed Petitioner’s second clatimat counsel was ineffective
for failing to challenge the sedr warrant on the basis thaetsupporting affidavit contained
allegedly false statemerdThe Magistrate Judge noted thatifR@ner alleged that the affidavit
of Detective Joseph Downs should have beeraigdd on three grounds) {he affidavit falsely
stated that Petitioner had admittthat currency from the robbewas in his residence; (2) the
affidavit falsely stated that the currency usédhe Winn Dixie store was stained with red dye;
and (3) the affidavit was misleading in that it égilto reveal that the location where Petitioner’s
vehicle was captured on the License Plate Ratogr(“LPR”) system was less than three miles
from his housé® The Magistrate Judge found no colae evidence to support Petitioner’s
assertion that Detective Downs deliberately lied by stating that Petitioner admitted that the
currency was in his house, as this statement was corroborated bialthestrmony of Deputy
Vaugh Whitehead’ The Magistrate Judge noted tHaetective Downs was relying on the
information he received from Winn Dixie store @oyees when he stated that the currency used
at the Winn Dixie store was stathith red dye, and so eventlifat underlying information was

untrue, which Petitioner had nestablished, it would not senas a basis for challenging the

23|d. at 13.

241d. (citing Kimmelman v. Morrisop477 U.S. 365, 375 (1986)).
251d. at 14-18.

261d. at 15.

271d. at 15-16 (citing State Rec., Vol. Il of VII, Trial Transcript at 387, Mar. 1, 2012).
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affidavit.2® Finally, the Magistrate Judge found that the statement regarding the location of the
vehicle was not misleading, becaesen if it was located lessah three miles from Petitioner’s
residence, it was closer to the bank where the robbery océiifadrefore, the Magistrate Judge
concluded that Petitioner hadtnestablished that he would hapeevailed in challenging the
affidavit, and so Petitioner had not established that his trial counsel’s failure to challenge the
affidavit was ineffective?®

Finally, the Magistrate Judge ol that Petitioner’'s assertidimat the state court erred in
denying him an evidentiary hearing during postaction relief was not reviewable on federal
habeas reviewt Furthermore, the Magistrate Judge determined that Petitioner was not entitled to
a federal evidentiary hearing because “review u2@®4(d)(1) is limited to the record that was
before the state court that adjudicated the claim on the m&riéstordingly, the Magistrate
Judge recommends that the Court dismiss the petition with prefiidice.

Il. Objections

A. Petitioner’s Objections

Petitioner raises the objections to the Magistratedge’s Report and Recommendatfibn.

First, Petitioner asserteat the Magistrate Judge errecconcluding that the police had probable

21d. at 16.

22d.

301d.

311d. at 17.

321d. at 18 (quotingCullen v. Pinholster563 U.S. 170, 181 (2011)).
331d. at 19.

%4 Rec. Doc. 14.



cause to arrest Petitioner at the Winn Dixie stér@etitioner argues that the Magistrate Judge
“ignored critical parts ofPetitioner’s] argument3® Petitioner asserts that Officer Paretti lied about
the broadcasted description of the vehicle twas used in the robbery in an “attempt to
retroactively establish probable cause to justify [Petitioner's] arféSpecifically, Petitioner
asserts that Officer Paretti's statent that he “observed a fodwor sedan that fit the color and
the make of the vehicle that was broadcastd&®3irO’d to our agency that was possibly involved

in the armed robbery that occurrex the 31st of October” was fal¥Petitioner asserts that this
testimony was false because the witness thattlsawehicle did not give a make and described
the car as “dark colored, possible dark green in céfdPtitioner contends that he drove a purple
car®® Moreover, Petitioner contends that Officerd’'s testimony regarding the recovery of a
Western Union receipt does not establish probable cause bélcauseeipt was recovered after
Petitioner's arrest! Petitioner acknowledges that the Winn Dixie employee’s statement that
Petitioner had red dye on his hands and Petitioner's nervous behavior in the store may have
justified an investigatory stop, biPetitioner contends that thisformation did not establish

probable cause for his arrést.

351d. at 1.
36d.

371d. at 2.
38d.

391d.

401d.

41|d. at 3—4.

421d. at 4-5.



Second, Petitioner objects to the Magistraiggé’'s determination that Detective Downs’
affidavit in support of a search warrant “did not contain materially false staterfizResitioner
asserts that the Magistrate Juéged in making the conclusory aggm that there is no colorable
evidence in the record that Detective Downs’ deliberately lied, because Petitioner only needs to
show that Detective Downs’ statement was ttaepct of a reckless disregard for the truth, not a
deliberate li¢* Moreover, Petitioner contends thattBetive Downs knew the money recovered
from the Winn Dixie store was not actually stained with dye, but omitted this information from his
affidavit*® Petitioner further asserts that Detectewns “had a duty to include [crucial]
information in his affidavit, and his failure tio so qualifies as a deliberate lie (by omission), or
as a reckless disregard for the truthPurthermore, Petitioner contends that Detective Downs’
affidavit left out pertinent information that thecation where Petitionerigehicle was captured on
the LPR system was less thilinee miles from his hougé.

Finally, Petitioner argues that the Magistrate Judge erred in failing to accept his allegations
as true’® Petitioner asserts that ani@entiary hearing isequired if the Magistrate Judge does not
accept Petitioner’s factual allegan that the money recovered from Winn Dixie store was not

stained with red dye as tré2.

41d. at 5.
41d. at 6.
4%1d. at 7.
46 d.
471d.
481d.

491d. at 8.



B. State’s Response
The State of Louisiana did not file a brief in opposition to Petitioner’'s objections despite

receiving electronic notice of the filing.

[ll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation

In accordance with Local Rule 73.2, this case was referred to the Magistrate Judge to
provide a Report and Recommendation. The Disthicige “may accept, reject, or modify the
recommended disposition” of a Matiate Judge on a dispositive matferhe District Judge must
“determinede novoany part of the [Report and Recommeialg that has been properly objected
to.”®! The District Court’s review is limited to @ih error for parts ofhe report which are not
properly objected t&?
B. Standard of Review Under the AEDPA

Following the enactment of the Antiterrorissimd Effective DeatliPenalty Act of 1996
(“AEDPA"), the standard of review used ¢éwaluate issues presented in habeas cqtitsons
was revised “to ensure that gtatourt convictions are given efft to the extent possible under
law.”®3 For questions of fact, federal courts must defer to a state court’s findings unless they are
“based on an unreasonable determination of theifatight of the evidence presented in the State

court proceeding® A state court’s determinations on mikguestions of law and fact or pure

50 Fed. R. Civ. P. 72(b)(3%ee als®8 U.S.C. § 636(b)(1).

51 Fed. R. Civ. P. 72(b)(3).

52 See Douglass v. United Servs. Auto. ASENF.3d 1415, 14289 (5th Cir. 1996) (en banguperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteen days).

53 Bell v. Cone535 U.S. 685, 693 (2002).
5428 U.S.C. § 2254(d)(2).



issues of law, on the other hand, are to be uphelelss they are “contratp, or involve[ ] an
unreasonable application of, cleadsgtablished Federal law, as determined by the Supreme Court
of the United States?

Regarding this standard, the U.S. Court ppAals for the Fifth Circuit further explains:

A state-court decision is caaty to clearly establishgarecedent if the state court

applies a rule that contrads the governing law setrth in the Supreme Court’'s

cases. A state-court decision will also loatcary to clearly established precedent

if the state court confrontsset of facts that are materially indistinguishable from

a decision of the Supreme Court and nevégtizearrives at a result different from

Supreme Court precedent. A state-todecision involves an unreasonable

application of Supreme Cduprecedent if the state court identifies the correct

governing legal rule from the Court’s cases unreasonably applies it to the facts

of the particular state prisoner’s c&se.

If Supreme Court case law “@{s] no clear answer to theagtion presented, let alone one
in [the petitioner’s] favor, ‘itcannot be said that the stateut unreasonably applied clearly
established Federal lan?*Additionally, “unreasonaklis not the same asroneous or incorrect;
an incorrect application of the law by a staturt will nonetheless be affirmed if it is not

simultaneously unreasonabf&.”

IV. Law and Analysis

A. Ineffective Assistance of Counsel
Petitioner raises two ineffectivassistance of counsel clainfstst, Petitioner claims that
his trial counsel was ineffective for failing to aegtinat the police lackgutobable cause to arrest

Petitioner.>® Second, Petitioner contends that hisl tdaunsel was ineffective for failing to

5528 U.S.C. § 2254(d)(1).

56 Wooten v. Thaler598 F.3d 215, 218 (5th Cir. 2010) (citations and quotation marks omitted).
57\Wright v. Van Patter652 U.S. 120, 126 (2008) (quoti@grey v. Musladin549 U.S. 70, 77 (2006)).
58 Puckett v. Epp$41 F.3d 657, 663 (5th Cir. 2011) (quotation marks omitted).

59 Rec. Doc. 1.



challenge the affidavit inupport of a search warrditThe Magistrate Judge found both of these
claims unavailing! and Petitioner objecf8. Accordingly, the Courtwill review Petitioner’s
ineffective assistance of counsel claidesnovd™

To succeed on an ineffective assistanceoninsel claim, a petitioner must demonstrate
both that counsel’s performance was deficiamt that the deficient performance prejudiced his
defensé? If a court finds that a petitieer fails on either of these éwprongs it may dispose of the
ineffective assistance claimitwout addressing the other proffgTo satisfy the deficient
performance prong, a petitioner must overconsér@ng presumption thathe counsel’'s conduct
falls within a wide rangef reasonable representatitirPetitioner must show that the conduct was
SO egregious that it failed to meet the constitutional minimum guaranteed by the Sixth
Amendmeng’ Courts addressing this prong of the testif@ffective counsel must consider the
reasonableness of counsel’s actiongight of all the circumstancé8.To prevail on the actual

prejudice prong, a petitioner “must show thagréhis a reasonable probability that, but for

601d.

61 Rec. Doc. 13.

62 Rec. Doc. 14.

83 Fed. R. Civ. P. 72(b)(3).

64 Strickland v. Washingto66 U.S. 668, 697 (1984).
851d. at 697.

66 See Crockett v. McCottef96 F.2d 787, 791 (5th Cir. 1986)attheson v. King751 F.2d 1432, 1441 (5th
Cir. 1985).

67 See Styron v. Johnsa?62 F.3d 438, 450 (5th Cir. 2001).

68 See Stricklandd66 U.S. at 689.
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counsel’s unprofessional erroithe result of th proceeding would have been differefitA
reasonable probability is “a probability suffiat to undermine confidence in the outcorffe.”

In considering Petitioner’s claims on fedehalbeas corpus review that are repetitive of
claims already made to a state court, the ceqgtrastion “is not whether a federal court believes
the state court’s determination un&ricklandwas incorrect but wheth@t] was unreasonable—

a substantially higher threshol®."In addition, “because th8trickland standard is a general

standard, a state court has eveore latitude to reasonably tdemine that a defendant has not
satisfied that standard?Thus, this standard is considetddubly deferential” on habeas corpus
review”?

1. Failure to Challenge Validty of Petitioner’s Arrest

Petitioner objects to the Magistiealudge’s determination th&ie state coudid not err in
finding that counsel was not constitutionally dedidi in failing to challenge the validity of
Petitioner’s arrest! Specifically, Petitioner asserts that #Magistrate Judge exd in concluding
that the police had probable cause to arrest Petitioner at the Winn Dixi& fetitioner asserts
that Officer Paretti lied abouhe broadcasted description oktkehicle that was used in the

robbery in an “attempt to retroactively estallfgrobable cause to justify [Petitioner’s] arre/$t.”

891d. at 694.
01d.

"t Knowles v. Mirzayanges56 U.S. 111, 112 (2009) (quotigghriro v. Landrigan 550 U.S. 465, 478
(2007)).

21d.
31d.
“Rec. Doc. 14 at 1.
5d.

%1d. at 2.
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Moreover, Petitioner contends that Officer Paeetéstimony regarding the recovery of a Western
Union receipt does not establish probable eausecause the receipt was recovered after
Petitioner's arrest! Petitioner acknowledges that the Winn Dixie employee’s statement that
Petitioner had red dye on his hands and Petitioner's nervous behavior in the store may have
justified an investigatory stop, but Petitioner @nts this information did not establish probable
cause for his arre$t.Therefore, the Court reviews this clait@ novo’®

The Fourth Amendment protec{s]he right of the people tde secure in their persons,
houses, papers, and effects, againstaswnable searches and seizuresStome v. Powellthe
Supreme Court held that “whetige State has provideah opportunity for fli and fair litigation
of a Fourth Amendment claim, a state prisoner n@ybe granted federal habeas corpus relief on
the ground that evidence obtainedamm unconstitutional search seizure was introduced at his
trial.”8° Therefore, federal habeas petitioners are generally prohibited from directly asserting
Fourth Amendment claims in a federal habeapu®application, but a pgoner is not precluded
from asserting related Sixth Amendment ineffective assistance of counsel &laiisere
defense counsel’s failure to litigate a FouAimendment claim competently is the principal
allegation of ineffectiveness,” a federal habgetitioner must prove “that his Fourth Amendment
claim is meritorious and that there is a reasangibbability that the wdict would have been

different absent the excludable evidencerider to demonstrate actual prejudiée.”

71d. at 3-4.

81d. at 4-5.

79 Fed. R. Civ. P. 72(b)(3).

80428 U.S. 465, 494 (1976).

81 See Kimmelman v. MorrispA77 U.S. 365 (1986).

821d. at 375.
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In Devenpeck v. Alfordhe Supreme Court held that “amantless arrest by a law officer
is reasonable under the Fourth Amendment where te@robable cause to believe that a criminal
offense has been or is being committ&t“¥Whether probable cause exists depends upon the
reasonable conclusion to be drawn from the flastavn to the arresting officer at the time of the
arrest.®4 “The Supreme Court has defined probableseaas the ‘facts and circumstances within
the officer's knowledge that are sufficient warrant a prudent persoor one of reasonable
caution, in believing, in the circumstances shotlat the suspect has committed, is committing,
or is about to commit an offensé®™The facts must be known the officer at the time of the
arrest; post-hoc justifations based on facts later leatreannot support an earlier arret.”

In Petitioner’s case, Officer Paretti testifiedaapre-trial hearing that he based his belief
that Petitioner had committed the armed robbeth@Whitney Bank on “what dispatch explained
to us, what they dispatched across the radm jrfformation that we had from them, [and] the
information from the store clerk” working the Winn Dixie store wherthe arrest was maée.
Officer Paretti testified that the store clerk informed the police that “a black male was trying to
complete a transaction at Western Union whigteaped to have money dye on the currency along
with money dye on his hands. On toipthe fact that the clerk stat she had workejat] a bank

before, and she was familiar withe money dye and . . . how iags on hands and how it is on

83 Devenpeck v. Alfords43 U.S. 146, 152 (2004) (citingnited States v. Watspa23 U.S. 411, 417-24
(1976);Brinegar v. United State838 U.S. 160, 175-76 (1949)).

841d. (citing Maryland v. Pringle 540 U.S. 366, 371 (2003)).

8 Club Retro, LLC v. Hilton568 F.3d 181, 204 (5th Cir. 200@juotingPiazza v. Mayne217 F.3d 239,
245-46 (5th Cir. 2000) (quotirdichigan v. DeFillippg 443 U.S. 31, 37, (1979))).

861d. (citing Sibron v. New York392 U.S. 40, 62-63 (1968)enry v. United State861 U.S. 98, 102 (1959);
Johnson v. United State333 U.S. 10, 16 (1948%arroll v. United States267 U.S. 132, 161-62 (1925)).

87 State Rec., Vol. Il of VII, Transcript at 245-46, Feb. 29, 2012.
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the currency® Additionally, Officer Paretti testified &t he observed as fR®ner “exited the

store, made eye contact with me, anidkly went back into the storé>Officer Paretti’s testimony
regarding the store clerk’s description of Petitiptiee store clerk’s observation of money dye on
Petitioner's hands and the curegn and Petitioner’'s behavior #e store, was sufficient to
establish probable cause for Petitioner’'s arrest. Therefore, Petitioner’'s arguments regarding the
description of his vehicle andehrecovery of a Western Unioaaeipt are of no moment to this
instant analysis.

Because there was probable cause for the aam®gimotion challenging the validity of the
arrest under the Fourth Amendment would have beenitless. Therefore, Petitioner’s claim that
his counsel was ineffective for failing to asssuth a challenge must fail, because he has not
demonstrated that counsel's performance waficient or that itprejudiced his defensg.
Accordingly, the Court finds that the state coudesial of relief on this @im was not contrary to
or an unreasonable applicationatéarly established federal law.

2. Failure to Challenge Affidavit in Support of the Search Warrant of
Petitioner's Home

Petitioner also objects to thdagistrate Judge’s rejection ais claim that he received
ineffective assistance of counshle to counsel’s failure to gperly challenge #n affidavit in

support of a search warrant of Petitioner's hotis8pecifically, Petitioner objects to the

881d,
891d,
% See Kimmelmart77 U.S. at 375.

%1 Rec. Doc. 14 at 5-8.
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Magistrate Judge’s determination that DetectivevBs affidavit in support of a search warrant
“did not contain materially false statement$Therefore, the Court reviews this claite novo®®

In Franks v. Delawargthe Supreme Court held thaetk is “a presuntmn of validity
with respect to the affidavit supporting the search warf4itd mandate an evidentiary hearing
on the veracity of an affidavit, tie challenger’s attack must be mdhan conclusory and must be
supported by more than a mere desire to croasigre. There must belegations of deliberate
falsehood or of reckless disregard for the trutig #hose allegations must be accompanied by an

offer of proof.®® Similarly, a petitioner can challenge @sion of facts in thaffidavit if “the

omissions were made intentionally or with a reckless disregard for the accuracy of the affidavit;

negligent omissions will not undermine the affida¥®A petitioner “bears # burden of showing

by a preponderance of the evidence that a misstatement or omission was more than mere

negligence.¥” Further, an evidentiary hearing is not rssagy if “when material that is the subject
of the alleged falsity or reckless disregard igseine side, there remains sufficient content in the
warrant affidavit to suppod finding of probable causé®”

Here, Petitioner challenges the veracityaof affidavit provided by Detective Downs to
obtain a search warrant of Petitioner's home. The affidavit in question states:

On 10/31/11, at approx. 1219 hrs, memldrhe Mandeville Police Department
responded to the Whitney Bank, located at 1902 Florida St., Mandeville, LA

91d. at 5.

% Fed. R. Civ. P. 72(b)(3).

94 Franks v. Delawarg438 U.S. 154, 171 (1978).

%d.

9 United States v. Martjr615 F.2d 318, 329 (5th Cir. 1980).

97 United States v. RunyaR90 F.3d 223, 234 n.6 (5th Cir. 2002) (citiartin, 615 F.2d at 329).

% Franks 438 U.S. at 171-72.
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relative to a report of a bank robberypah arrival, Detectives met with the
witness[es] who were inside the bank at the time of the robbery. The withesses
stated that a male subject entereel lank wearing a black hooded sweat shirt,
approached the teller demanding the money. The perpetrator passed a purple in
color Mardi Gras bag to the teller demargishe fill the bag with cash. The teller
complied and placed a explosive red dye pack in the bag with other US currency.
The perpetrator fled without inciderinother witness observed the perpetrator
running across Florida St. #® dye pack went off. Envideo surveillance inside

the bank captured the perpetrator wearorgylblack pants with a stripe down the
leg, black hooded sweatshirt with a blaek shirt over it, and black and red gloves.
The perpetrator had some type of clothior mask covering his entire head and
face, he was carrying a purple in color Mardi Gras bag.

During the investigation, Detectives accessed the LPR system which captured the
lisence [sic] plate numbers of veledlorth bound on Hwy 59. A list was compiled

of numerous vehicles. @nvehicle on the list which was captured was a 2004
Chrysler 4dr, bearing CA plate 6PCU614 at 1219 hrs on 10/31/11. The vehicle
registration returns to a Lareo Lomax from California.

On 11/1/11, Detectives received infaton that a subject at the Winn Dixie
located at 4100 Hwy 59, Mandeville, [Wasaking a Western Union wire transfer
with US currency that had red dye on itelDetectives along with members of the
STPSO responded to that location and tedaa black maleubject identified as
Larenzo Lomax dob [redacted], residiag1528 Clover St., Mandeville. Lomax
was pointed out by the storerpenell [sic] as being the person who made the wire
transfer. The above vehicle was locatethmparking lot of the Winn Dixie, which
after Lomax was verbally advised on Mganda Rights he confirmed that was his
vehicle. Lomax also was formally advisefthis Rights and during the course of an
interview, he stated that currency obtaime the robbery wasoncealed within his
residence, 1528 Clover %t.

Petitioner asserts that Detective Downs’ affidavit should have been challenged on three
grounds'® First, Petitioner contends that the affidavit falsely stated that Petitioner had admitted
that currency from the robbewas in his residenc@! However, Petitioner presents no evidence
to support his assertion that this statement was talsnade with reckless disregard for the truth.

Furthermore, this statement was corroborétethe trial testimony of Deputy Vaugh Whitehead,

99 State Rec., Vol. Il of VII, Affidavit of Detective Downs.
10 Rec. Doc. 1-1 at 18-22.

1011d. at 18-20.
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who testified that during an interview with police Petitioner admitted that there was “a lot of
money” in his hous&? In his objections to the Repaahd Recommendation, Petitioner asserts
that Deputy Whitehead’s testimony was also fabag,again he presemt® evidence to support
this assertion®® To mandate an evidentiary hearing tdre veracity of anaffidavit, “the
challenger’s attack must be more than congluso. and those allegations must be accompanied
by an offer of proof.*** Therefore, Petitioner has not shottxat an evidentiary hearing on this
issue would have been warranted emtthe Supreme Court’s holding finanks!%

Second, Petitioner alleges thag @ffidavit falsely assertedahthe money Petitioner used
in the money transfer at the Winn Dixie store was stained with retybe Magistrate Judge
noted that Detective Downs was relying on thienmation he received from Winn Dixie store
employees when he stated that the currency atstb@ Winn Dixie store was stained with red dye,
and so even if that underlying imfoation was untrue it would not serve as a basis for challenging
the affidavit!®” In United States v. Arringtgrthe Fifth Circuit found tat “even proof that the
informant’s information was false would nbave vitiated probableause for the warrant®®
Instead, a defendant challenging an affidavit wouldehead to show that the affiant police officers

repeated the informant’s tip with knowledge thawas false or with reckless disregard for the

102 state Rec., Vol. Il of VII, Trialranscript at 387, Mar. 1, 2012.
103 Rec. Doc. 14 at 6.

104Franks 438 U.S. at 171-72.

105 |d

106 Rec. Doc. 1-1 at 21.

107 Rec. Doc. 13 at 16.

108618 F.2d 1119, 1125 (5th Cir. 1980).
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truth.”%° Petitioner asserts that Detective Downs “knew well before he executed the affidavit that
the money recovered from the Winn Rx$tore had no bank dye on it whatsoev&th support
of this assertion, Petitioner arguthat pictures taken by the Keville Police Department prove
that the money Petitioner used at the Wiirie store was not stained with red dy&éHowever,
Petitioner does not point to apgrticular photograph teupport this assedin. Moreover, even if
some of the money recovered wa covered in red dye, Petitiantegas not shown that Detective
Downs “repeated the informantip with knowledge that it was le or with reckless disregard
for the truth.*'2 Therefore, Petitioner has reltown that an evidentiary hearing on this issue would
have been warranted under the Supreme Court’s holdifguirks*3

Third, Petitioner alleges that Detective DowaBidavit was misleading in that it failed to
reveal that the location whereshirehicle was captured on the LPR system was located less than
three miles away from Petitioner’s residefit&Petitioner has not demonstrated that this omission
was made intentionally or with a reckless disredarthe accuracy of the affidavit, and “negligent
omissions will not undermine the affidavitt® Therefore, Petitioner has not shown that an
evidentiary hearing on this isswvould have been warranted unttee Supreme QGot's holding

in Franks1®

109 Id

110Rec. Doc. 14 at 7.

111 Rec. Doc. 1-1 at 21.

12|d.

13 Franks 438 U.S. at 171-72.
114Rec. Doc. 1-1 at 14.

115 Martin, 615 F.2d at 329.

116 Franks 438 U.S. at 171-72.
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For these reasons, Petitioner has not establtblagthe state trial court would have granted
Petitioner a hearing on the veraaitiythe affidavit or that Petitiomevould have prevailed if such
a hearing were held. Therefore, Petitioner’s claim that his counsel was ineffective for failing to
challenge the affidavit must fail, because hert@slemonstrated that counsel’s performance was
deficient or that it prejudiced his defense. Accoglly, the Court finds that the state court’s denial
of relief on this claim was not contrary to @n unreasonable applicatiof clearly established
federal law.
B. Entitlement to Evidentiary Hearing

Finally, Petitioner asserts that an evidentiary hearing is required if the Magistrate Judge
does not accept Petitioner’s faat allegation that the monegaovered from Winn Dixie store
was not stained with red dye as tttie.

As amended by the AEDPA, 28 U.S.C. § 2254 lirthis power of a federal court to grant
a state prisoner’s petition for a writ bfbeas corpus® As the United States Supreme Court
explained inCullen v. Pinholsterthe AEDPA sets “a difficult taneet and highly deferential
standard for evaluating state-court rulings, whieimands that state-court decisions be given the
benefit of the doubt!'® Therefore, review undeSection 2254(d)(1)ié limited to the record that
was before the state court that adjudicated the claim on the nétita.’Smith v. Cainthe Fifth
Circuit held that the limitation on federal evidentidrgarings imposed by the Supreme Court in

Pinholster‘does not apply once the districourt concluded, solely dhe basis of the state court

7Rec. Doc. 14 at 8.
18 Cullen v. Pinholster563 U.S. 170, 181 (2011).
1191d. (citations and quotation marks omitted).

1201d, (citations and quotation marks omitted).
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record, that the state trial court unreasonablyiegpéderal law. Because the state court decision
is no longer entitled to deference, the federaktis free to properly attess the claim and grant
appropriate relief**! Here, the Court has concluded tha¢ #tate court’s deai of relief on
Petitioner’s ineffective assistanad counsel claims was nobwtrary to or an unreasonable
application of federal law. Erefore, Petitioner inot entitled to amvidentiary hearing.

V. Conclusion

For the reasons stated above, Petitioner has not ghaivime state court’s denial of relief
on his ineffective assistance of counsel claims egarary to or an unreasonable application of
federal law. Moreover, Petitioner is notidetl to an evidentiarjrearing. Accordingly,

IT IS HEREBY ORDERED that Petitioner’s objections a@/ERRULED ;

IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation and Petitioner Larenzo Lomax’sipetfor issuance for a writ of habeas corpus
pursuant to 28 U.S.C. § 22540&€NIED andDISMISSED WITH PREJUDICE .

NEW ORLEANS, LOUISIANA, this15th day of August, 2017.

NANNETTE JBLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

121 Smith v. Cain708 F.3d 628, 635 (5th Cir. 2013).
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