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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GREGORY MORRIS CIVIL ACTION
VERSUS NO. 16-15905

PELLERIN MILNOR CORPORATION MAGISTRATE JUDGE
JOSEPH C. WILKINSON, JR.

ORDER AND REASONS ON MOTION

In this employment discrimination cagdaintiff, Gregory Morris, alleges that
his former employer, Pellerin Milnor Qamoration (“Milnor”), subjected him to a
racially hostile work environment andaéated against him for having complained
about the harassment, ending in his termamatin violation ofTitle VI 42 U.S.C. §
2000e-5 et seq., and 42 U.S.C. § 198 omplaint, Record Doc. No. 1. This matter
was referred to a United States Magistrauielge for all proeedings and entry of
judgment in accordance with 28 U.S.C. 8 636(c) upon written consent of all parties.
Record Doc. No. 11.

Milnor moved for summary judgment oh af plaintiff's claims, arguing that

Morris cannot establish a prima facie caseyfef his claims or that, if he can make

!Section 1981a provides only a damages ohnmand creates no substantive right or
cause of action. _Roberts v. Lubrizol Cofdo. 4:12-3272, 2013 WL 12099843, at *4 (S.D.
Tex. June 28, 2013) (citing Huckabay v. Maatd2 F.3d 233, 241 (5th Cir. 1998)); accord
Taplin v. Ellington No. 3:12-CV-8-CWR-FKB, 2012 WR886712, at *5 (S.D. Miss. July 13,
2012) (citing Huckabayl42 F.3d at 241); Bennett v. Calabrian Chems. C82d. F. Supp. 2d
815, 839 (E.D. Tex. 2004), affd26 F. App’x 171 (5th Cir. 2005) (citing Huckabay?2 F.3d
at 241). Thus, Section 1981a applies only if “plaintiff otherwise establishes intentional
discrimination on the part of the employer under another substantive_act.” B&2deR.
Supp. 2d at 839 (citing Huckahay42 F.3d at 241); accoRbberts2013 WL 12099843, at *4.
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out a prima facie case, he has no evidenceltot Milnor’s legitimate reasons for its
actions. Record Doc. No. 17. The motion is supported by the declaration under
penalty of perjury of defendant’'s Humandearces Director, Sidney J. Lacoste, Jr.;
excerpts from Lacoste’s and plaintiff'smiisitions; and exhibits from the depositions
and from plaintiff's employment record#lorris filed a memorandum in opposition,
which is supported by exhibits, excerptafrbacoste’s deposition, an affidavit and

a sworn statement. Record Doc. No. 20.

Milnor received leave to file a reply memorandum that included a new
declaration under penalty of perjury antieit new exhibits. Record Doc. Nos. 21,
22, 23. Plaintiff was provided an oppanity to file a surreply memorandum to
respond to the new evidence. Record Doc.2¥oFed. R. Civ. P. 56(e)(1). He filed
a surreply to which he attached additional evidence. Record Doc. No. 27.

Having considered the complaint, the ne;dhe submissions of the parties and
the applicable law,T ISORDERED that the motion is GRANTED for the following
reasons.

l. STANDARDS OF REVIEW

“A party may move for summary judgment, identifying each claim or
defense—or the part of each claim dietise—on which summary judgment is sought.

The court shall grant summary judgmernhié movant shows that there is no genuine



dispute as to any material fact and thevant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a).

Rule 56, as revised effective Decembg2010, establishes new procedures for
supporting factual positions:

(1) A party asserting that a facinret be or is genuinely disputed must
support the assertion by:
(A) citing to particular parts of materials in the record,
including depositions, documents, electronically stored
information, affidavits or declarations, stipulations
(including those made for purposes of the motion only),
admissions, interrogatory answers, or other materials; or
(B) showing that the materials cited do not establish the
absence or presence of a genuine dispute, or that an
adverse party cannot produce admissible evidence to
support the fact.
(2) Objection That a Fact Is Not Supported by Admissible Evidence.
A party may object that the material cited to support or dispute a fact
cannot be presented in a form that would be admissible in evidence.
(3) Materials Not Cited. The court need consider only the cited
materials, but it may consider other materials in the record.
(4) Affidavits or Declarations. An affidavit or declaration used to
support or oppose a motion must be made on personal knowledge, set
out facts that would be admissibleemidence, and show that the affiant
or declarant is competent to testify on the matters stated.

Fed. R. Civ. P. 56(c).
Thus, the moving party bears the initalrden of identifying those materials
in the record that it believes demonstragedhsence of a genuinely disputed material

fact, but it is not required to negate elements of the nonmoving party’s case. Capitol

Indem. Corp. v. United State452 F.3d 428, 430 (5th Cir. 2006) (citing Celotex Corp.

v. Catrett 477 U.S. 317, 323 (1986)). “[A] pgrtvho does not have the trial burden

3



of production may rely on a showing that a party who does have the trial burden
cannot produce admissible evidence to carry its burden as to [a particular material]
fact.” Advisory Committee Notes, at 261.

A fact is “material” if its resolutionn favor of one party might affect the

outcome of the action under governing law. Anderson v. Liberty Lobby U.S.

242, 248 (1986). No genuine dispute of matdaet exists if a rational trier of fact
could not find for the nonmoving party basmdthe evidence presented. Nat'| Ass'n

of Gov't Employees v. City Pub. Serv. Bd0 F.3d 698, 712 (5th Cir. 1994).

To withstand a properly supported nootj the nonmoving party who bears the
burden of proof at trial must cite to paular evidence in the record to support the

essential elements of its claim._ (diting Celotex477 U.S. at 321-23); accoudlS.

ex rel. Patton v. Shaw Servs., L.L.@18 F. App’x 366, 371 (5th Cir. 2011). “[A]

complete failure of proof concerning an essential element of the nonmoving party’s

case renders all other facts immaterial.” Celpdé¥ U.S. at 323; accokdlS. ex rel.

Patton 418 F. App’x at 371.
“Factual controversies are construed in the light most favorable to the
nonmovant, but only if both parties hav&aduced evidence showing that an actual

controversy exists.” Edwards v. Your Credit, |18 F.3d 427, 432 (5th Cir. 1998);

accordMurray v. Earle405 F.3d 278, 284 (5th Cir. 2005). “We do not, however, in

the absence of any proof, assume that the nonmoving party could or would prove the




necessary facts Badon v. R J R Nabisco In@224 F.3d 382, 394 (5th Cir. 2000)
(quotation omitted) (emphasis in origihal'Conclusory allegations unsupported by
specific facts . . . will not prevent the award of summary judgment; ‘the plaintiff
[can]not rest on his allegations . . . td tgea jury without any “significant probative

evidence tending to support the compldihtNat’l Ass’n of Gov't Employees 40

F.3d at 713 (quoting Andersp#77 U.S. at 249).

“Moreover, the nonmoving party’s burdemist affected by the type of case;
summary judgment is appropriate_in arase where critical @ence is so weak or
tenuous on an essential fact that it donbt support a judgment in favor of the

nonmovant.”_Little v. Liquid Air Corp.37 F.3d 1069, 1075 (5th Cir. 1994) (quotation

omitted) (emphasis in original); accdpdiron v. Albertson’s LLC560 F.3d 288, 291

(5th Cir. 2009).

. THE UNDISPUTED MATERIAL FACTS

The competent summary judgment evickeastablishes the following material

facts, which are accepted as undisputed solely for purposes of the pending summary

judgment motion. Milnor designs and mdactures industrial laundry equipment at
its facility in Kenner, Louisiana. Emplegs in the positions of Assembler 1, II, 11l
and IV wire controls and harnesses flifferent product lines in the facility’s

Electrical Shop.



Morris, who is African-American, began working for Milnor through a
temporary agency as an Assemblan IDecember 2011. He was promoted to
Assembler Ill and was hired full-time in @ember 2013. He held that job until
Milnor terminated him on October 22, 2015.

Milnor distributes and explains itstmarassment, anti-retaliation and conflict
resolution policies to new employees duravgry employee orientation. Declaration
of Milnor's Human Resources Director Signgé Lacoste, Jr., Defendant’s Exh. A at
19 8-10; Sexual Harassment Policy; Policyalkgt Harassment, Discrimination, and
Retaliation; and Problem Resolution PoliDgfendant’s Exhs. C and D. At his full-
time employee orientation, Morris signedlaeet stating that he had received the
policies. Defendant’s Exh. E, Employ@eentation Sheet dated September 26, 2013.
Although he did not recall having receiv¢he policies, he knew throughout his
employment that they existed, that diganation was illegal anthat he could report
incidents of discrimination or harassmémthis supervisor, management or human
resources. Deposition of Gregory Moridefendant’s Exh. B at pp. 78, 80-84.

Javier Cruz was plaintiff’'s hourly wokoordinator. Jim Slay was Cruz’s and
plaintiff's salaried supervisor until eardanuary 2015, when Slay was transferred to
a different department and was replaced by Danny Randolph. When they were
plaintiff’'s supervisors, Slay and Randol@ported to Cell Manager Frank Zito, who

supervised the Electrical Shop.



Morris neither saw nor experienced any race discrimination or harassment at
Milnor before July 28, 2014. It pp. 84, 95-98, 100-01, 103-06. On that day, he
found a cable and some wires in the sha@ehangman’s noose on his table when he
arrived at work. _ldat pp. 100-01, 107, 110-12; photographs taken by Morris on
July 28, 2014, Defendant’s Exh. F. Milnargues that the wires were not actually a
noose and were typical of wires found at the facility. For summary judgment
purposes, this factual dispute is resolwedavor of plaintiff's testimony that he
perceived the wires as a noose despite thedheak adjustable knot and that it was
not like other wires then used in the Electrical Shop.

Morris immediately reported the noose te Work coordinator, Cruz. Plaintiff
testified that Cruz said he would takare of it. To remind Cruz, Morris hung the
wire on the wall by his desk, where it ramed for about a month. Deposition of
Gregory Morris, DefendantEBxh. B at pp. 110, 113-1417-18, 121. According to
defendant’s evidence, Cruz later deniledt Morris had reported the noose to him.
Memorandum to file by Steve Harris redmg events of September 1-17, 2014,
Defendant’s Exh. G; Javier Cruz’s undhthandwritten statement, Defendant’s Exh.
H. This factual dispute is resolved irvéa of plaintiff's testimony that he reported
the noose to Cruz.

Cruz neither investigated nor reportediptiff's complaint to any higher level

supervisor. Morris believes that Cruz forgbbut it and that Cruz’s failure to act and



his later denial that Morris haceported the noose to him were notentional
discrimination or harassment. Morris dejfios, Defendant’s Exh. B at pp. 123-24.

Morris did not report the noose to amanager until September 1, 2014, when
he complained to Employee Relations ridger Steve Harris that Zito had been
intimidating him by watching him work, questioning what he was doing and
complaining about his use of his cell ph@tevork, which Zito had not done before
July 28, 2014. During their conversatidwigrris showed Harris the noose. & .pp.
122-26, 134-40.

Harris immediately conducted an irstgation. He obtained a written
statement from Cruz, who did not recall Me complaining about a noose. Harris
memo to file, Defendant’s Exh. G; Cruatment, Defendant’s Exh. H. Harris spoke
to Zito, who denied that he watched Momsre than he watched anyone else in the
Electrical Shop. Zito explained that hedhzeen in the shop more often because he
was monitoring it while Slay was absent and was also checking frequently on the
progress of an inventory count in a nearby storage area. Zito admitted having
counseled Morris about using his cell phoneatk. Harris determined that the wire
was not a noose because it was typical of wires found in the shop and, unlike a noose,
had no adjustable knot. He advised Moomn September 4 add, 2014, that no one
whom Harris had interviewed had anyarmation about a noose. Harris memo,

Defendant’s Exh. G.



On Thursday, September 25, 2014, Human Resources Director Lacoste orally
warned Morris about violating his codéntiality agreement by posting photographs
of Milnor’s proprietary designs on pldifi's Facebook page. Lacoste also orally
counseled Morris about the need to we#detyaglasses while working. Morris had
never had any prior contact with Lacosteacoste testified that the oral counseling
was “no big deal,” “didn’t result in an issue” and was not a disciplinary warning or
write-up. During their conversation, Mort@d Lacoste that he was dissatisfied with
the outcome of Harris’s investigation intike noose incident. Lacoste, who was
hearing about the incident for the first tini@ld Morris that he would personally re-
investigate it. Deposition of Sidney J. Lats Jr., Defendant’s Exh. N at pp. 48-50;
Lacoste declaration, Defendant’s Exhatd] 11; Morris deposin, Defendant’s Exh.

B at pp. 125, 142-44, 153-60; Lacoste mesndum to file dated September 25, 2014,
Defendant’s Exh. 1.

At that time, Milnor employees did natork on Fridays. Lacoste deposition,
Defendant’'s Exh. N at p. 86. Beten Monday, September 29 and Thursday,
October 2, 2014, Lacoste investigated plaintiff's complaint. He began by trying to
view security videotape of plaintiff'svork station from July 28, 2014, but the
videotape had already been overwritteacaste interviewed several of Morris’s co-
employees and asked Harris to re-interviln same individuals and obtain their

written statements. Idt pp. 88-89. Despite these efforts, Lacoste was unable to



determine how the wire arrived on plaintiff's work table or who put it there. Lacoste
declaration, Defendant's Exh. A at ¥B; Lacoste memorandum to file dated
September 30, October 1 and October2@14, Defendant’'s Exh. J; Lacoste
memorandum to file dated Octaliy 2014, Defendant’s Exh. K.

On Tuesday, September 30, 2014, rho filed a discrimination charge
regarding the noose with the Equal Eayphent Opportunity Commission (“EEOC”).
Lacoste received notice of the charge on October 8, 2014. Lacoste deposition,
Defendant’s Exh. N at pp. 86-87.

On October 8, 2014, Lacoste reportedtiarris that, while Lacoste had found
no evidence that the wire was a noose or that the incident was racially motivated,
Milnor was committed to its anti-harassment policies. Lacoste told Morris that he
would re-circulate the policies to all @ioyees. Lacoste offered Morris a lateral
transfer to another department that would have afforded plaintiff a faster track for
advancement to Assembler IV, but Morresctined the offer. Lacoste asked Morris
to report directly to him any future harassing or discriminatory incidentsat [ap.
89-90; Lacoste declaration, DefendanExh. A at | 14; Morris deposition,
Defendant’s Exh. B at pp. 161-63, 18%doste memorandum to file dated October
8, 2014, Defendant’s Exh. L.

Morris never complained to any maea about further discrimination or

harassment. On October PR14, Lacoste distributed updated versions of Milnor’s
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anti-harassment and conflict resolutioriges to all employees and conducted a
managers’ meeting to reiterate Nbr's commitment to equal employment
opportunities and a harassment-free werkvironment. Lacoste declaration,
Defendant’s Exh. A at  16.

Plaintiff does not know who put the noasehis work table, but speculates that
it was Zito, with whom he had previoudhad very little contact. Morris suspected
Zito because Zito usually arrived at wdr&fore plaintiff and because Zito began to
harass Morris the day after the noose appeared. Morris claims that the harassment
intensified after he filed his discrimian charge on September 30, which Lacoste
received on October 8, 2014. On December 22, 2014, plaintiff filed a charge of
retaliation with the EEOC.

The incidents that Morris claims were retaliatory or harassing consisted
primarily of Zito watching Morris morelosely than other employees, questioning
what he was doing and “constantlyr@miz[ing]” him. Morris deposition,
Defendant’s Exh. B at pp. 127-28, 149-88/-70, 206; plaintiff's “Documentation
of Events at Pellerin Milnor” provided to the EEOC, detailing all significant acts of
alleged harassment from August 2814 through March 25, 2015, Defendant’s
Exh. M. Specific incidents of which pfdiff complains include: (1) installation of
a video camera aimed at his desk fdri@f period in October 2014, which Morris

attributed to Zito, after plaintiff reported that tools had been stolen from his work
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station, Morris deposition, Defendant’'ste B at pp. 174-75; Lacoste declaration,
Defendant’'s Exh. A at 1 17; plaintiff's ‘@®cumentation of Events at Pellerin Milnor,”
Defendant’'s Exh. M at T 20; (2) Lacoste’s statement on September 25, 2014 that
Milnor could sue plaintiff for revealinfyjade secrets after Morris posted photographs

of Milnor’s proprietary circuit on Fad®ok, Morris depositiorDefendant’s Exh. B

at pp. 98-99; (3) plaintiff's reassignmeior several weeks from an Assembler 1V
table to “the box section” to perfornmstes usually done by less skilled workers, while

a man whom Morris was training workadplaintiff’s own section, idat p. 176; (4)
Lacoste falsely accusing Morris of sexualdssment and giving him an oral warning
about it in September 2015, Lacoste detiana Defendant’s Exh. A at 1 18; Morris
deposition, Defendant’s Exh. B at pp. 206-09; plaintiff's email to the EEOC dated
September 28, 2015, Defendant’s Exh. O; and (5) selective enforcement against
plaintiff of Milnor’s policy banning celphone use at work, which Morris assumed
was applicable to all employees, inclugimanagers, but which allegedly was not
enforced against Zito or Caucasian employeesatid. 178.

Morris was not formally disciplinedt any time from July 28, 2014 until his
termination on October 22, 2015, excémt a written warning for dishonesty on
March 27, 2015. During that time, loecasionally received oral counseling or
warnings regarding deficiencies in hisnk@erformance, failing to wear his safety

glasses, using his cell phone during whdkirs and a sexual harassment claim by a
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female employee. None of the oralwertten warnings resulted in any demotion,
decreased pay or hours, or materially adverse change in his working conditions.

In January 2015, Randolph and Lacastermed Milnor's employees that
“overtime” work on Fridays was now mandatoMorris testified that Lacoste pushed
him three times during an overtime maegti but could not recall the date. Morris
deposition, Defendant’s Exh. B at pp. 170-71.

A former co-worker, Rene Artur Paigeatds in an affidavit that he and Morris
attended a meeting about mandatory ovextim February 5, 2015, at which Lacoste
stated that Paige was in his way and pushegkeRato Morris. Paige avers that he fell
onto another seated employee. He sthigshe was then turned away from Morris,
but when he looked back, he saw Morritigg up off another employee. Paige states
that Morris said that Lacoste had pushed him. Plaintiff's Exh. IV. Paige’s affidavit
is clear that he did natee Lacoste push Morris. i§@'s statement regarding what
Morris told him about being pushed is inadmissible hearsay. Fed. R. Evid. 801(c).

On March 25, 2015, plairitis supervisor Randolph gave him a written warning
after Randolph determined that Morris had provided false information regarding why
he had neither called in nor returned to work following a mid-day doctor’s visit on
March 17, 2015. Although Morrould have been terminatéat dishonesty, he was
given a written warning and advised thatture unexcused absences from work

and/or future misrepresentations to mamaget regarding this matter, or any other

13



matter, may warrant further discipliyamaction, up to and possibly including
termination of employment.” Morris deposition, Defendant’s Exh. B at pp. 209-13;
written warning dated March 23015, Defendant’s Exh. Q.

During the week of October 12, 2015, almost 15 months #itemoose
incident, defendant told its Assemblers tihaty were expected to work overtime from
6:00 a.m. to 12:00 p.m. on Friday, Octothér 2015. Morris told his supervisor that
he had a doctor’s appointment that Friday morning. Based on plaintiff's history of
missing overtime Fridays because of doctors’ appointments or other excuses, of
resisting Friday work (Morris depositioDefendant’s Exh. Bt pp. 237-38, 240, 242)
and of past dishonesty about why had missed work because of doctors’
appointments, Lacoste did not believe rkin Lacoste arranged for Morris to be
placed under surveillance on October 16, 20D&fendant’s Exh. N at pp. 94-95.
The surveillance revealed that Morris did not leave his house until approximately
12:25 p.m. and did not visit any doctor that day.

On Monday, October 19, 2015, Morrisvgaa doctor’s note to Lacoste and
Harris, which indicated that plaintiff h&gen a doctor in Baton Rouge on the morning
of October 16, 2015. Morris told thmanagers that he had missed work on
October 16th because hedhgone to a doctor in Baton Rouge. Because he had

obviously falsified the doctor's note and had previously been warned about being
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dishonest, Milnor terminated plaintiffs employment on October 22, 2015 for the
stated reasons of dishonesty and falsifying documents.

Morris filed a claim for and waswarded unemployment compensation
benefits. He testified falsely under oatfhis unemployment hearing in January 2016
that he had seen a doctor on Octobef0&p and had presented a valid doctor’s note
to Milnor. However, Morris admitted dung his deposition in the instant lawsuit that
he did notgo to a doctor on October 16, 2015; that he stole the doctor’s note from his
girlfriend; and that his sister forged the note for him.

Ill.  DISPUTED, BUT IMMATERIAL, FACTS

Morris relies on a fact dispute concerning Milnor’s written documentation of
five instances when he was orally counseled by his supervisor, Jim Slay, between
February 6 and July 24, 2014, before mpiiéi found the noose on July 28, 2014. Itis
undisputed that Slay kept contemporanewtes on his calendar of these five minor
incidents on February 6, April 16, July 2lyly 22 and July 24, 2014. It is also
undisputed that Lacoste, not Slay, preplathe typewritten documentation of these
events. Defendant's Exh. P. Lacoststifeed that he typed the notes based on
information that Slay orally provided ksm from Slay’s contemporaneous notes and
that Slay signed the typed notes in Laesspresence. The typed notes were never
placed in plaintiff's personnel file, but Laste kept them in a work file. Lacoste

decided that he needed written documentation after he learned that Morris had a
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contentious incident with a supervisor, Donald Adams, on July 22, 2014, which is
described in one of the notes. Morrisrated that he had a confrontation with
Adams, although he disputed the detailshow it happened. Morris deposition,
Defendant’'s Exh. B at pp. 219-20. Lacostelld not recall when he learned of the
incident between plaintiff and Adam3d/Vhen Lacoste contacted Slay to find out
whether Slay had counseled Morris about theitlent, Lacoste asked Slay to tell him
about any similar, minor incidents invahg any employee, not just Morris, so that
those could also be documenté&bme of the typed notes in the record concern other
employees. Lacoste typed the notes “wagrathe dates of the incidents documented
in them. He thought he did so while Morris was still employed at Milnor and
probably after Slay was transferred toféedlent department akanuary 6, 2015. Slay
was transferred in part because of hikifa to keep up with company paperwork as
he should have. Lacoste deposition, iiéis Exh. Il at pp. 58-65, 67-68, 69-73;
Oral statement of James F. Slay, Jr., Rilf® Exh. V, at p. 6; Declaration under
penalty of perjury of James F. Slay, Jr., Defendant’s Exh. V at { 6.

The fact dispute arises because Slajlpanswered questions from plaintiff's
counsel in a sworn statement before a court reporter on July 28, 2017. Slay oral
statement, Plaintiff's Exh. V. Slay saidtins statement that the signature on the note
dated February 6, 2014 “da@t look like mine,” id.at p. 5; that the signature on the

April 16, 2014 note was “closer, but it doesn’t look like mine,”atlp. 6; that he
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could not identify the signature on the July 21, 2014 notehiak the signature on the
July 24, 2014 note was not his, &.p. 7; and that the signature on the July 22, 2014
note was “close to my signature.” 1&lay was not asked and did saty that he did
not report these events to Lacoste.

About two months after his oral statement, Slay provided defendant with a
written declaration under penalty of pegjwn October 4, 2017. Slay declaration,
Defendant’s Exh. V. He statedtims declaration that he had sigredtof the typed
notes, that he recalled the circumstancescedtl in the notes and that the notes were
prepared by Lacoste based on Slay’s contemporaneous notes in his calendar.

Morris contends that Slay’s confliofy statements are evidence that Milnor
“manufactured” evidence to discredit plihand that defendant’s proffered reasons
for its actions were pretextual. The conflicts in the statements undermine Slay’s
credibility, and credibility determinationsannot be made on summary judgment.

Turner v. Kan. City S. Ry.675 F.3d 887, 892 (5th Cir. 2012). However, the

credibility question and fact dispute do najuigre a trial because whether Slay signed
the typed notes is immaterial to thesues raised by Milnor's summary judgment
motion for four reasons: (1) Regardlessvbken the notes were prepared or whether
Slay signed them, it is undisputed that Lstedyped them based on Slay’s reports to
him, which in turn were based on Slagisn contemporaneous notes; (2) Milnor did

not consider these notes to be disciplinararnings with any consequences and
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Morris was notlisciplined for any reason befdne found the noose on July 28, 2014,
Morris deposition, Defendant’'s Exh. B at pp. 214-21; email from Morris to EEOC
dated September 28, 2015, Defendant’s ExXH3) Morris has provided no evidence
that Randolph, who becamestgupervisor in January 2015, relied on or even knew
about any incidents that had occurretbbeJuly 28, 2014, when Randolph on March
25, 2015 gave Morris a written warning foskonesty; and (4) it is undisputed that
Lacoste did notely on any incidents that occurred before July 28, 2014, when he
decided in October 2015 to arrange for surved&aof Morris and then to fire plaintiff

for dishonesty based on the March 25th wagnthe results of the surveillance and
plaintiff's subsequent lies to Lacoste ardrris. Lacoste declaration, Defendant’s
Exh. A at 11 21-25; Lacoste deposition, Defendant’s Exh. N at pp. 94-95. Thus, even
if the court resolved the fact dispute inda of plaintiff's contention that Slay did not
sign the notes, it would not change the outcome of this decision.

IV. ANALYSIS

A.  Outstanding Discovery Does Not Preclude Summary Judgment

Plaintiff’'s vague contention in his original opposition memorandum and his
more specific argument in his surreply mear@lum that some discovery requests are
outstanding, which should preclude summadgment, is meritless. “Discovery is

not a prerequisite to the dispositionaimotion for summary judgment.” Skiba v.
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Jacobs Entm’t, Inc587 F. App’x 136, 138 (5th Cir. 2014) (citing Fed. R. Civ. P.

56(d); Raby v. Livingston600 F.3d 552, 561 (5th Cir. 2010)) (emphasis added).

The court may defer considering a summary judgment motion or may allow
time for discovery only[i]f a nonmovant shows by affidavit or declaration that, for
specified reasons, it cannot present fastential to justify its opposition.” Fed. R.
Civ. P. 56(d). Morris has provided madfidavit or declaration and has regecified
any facts that the outstanding discovery requests might disclose. In his surreply
memorandum, he questions whether Slaygmature on the typed counseling notes
IS genuine and states that he intendsutgpoena a third party to obtain an exemplar
of Slay’s signature. As discussed ahotlee genuineness of Slay’s signature is
immaterial to the issues raised by defendant’s summary judgment motion.

Plaintiff has failed to “demonstrate how additional discovery will create a
genuine issue of material fact” or to “set forth a plausible basis for believing that
specified facts, susceptible of collectiwithin a reasonable time frame, probably
exist and indicate how the emergent fagtadduced, will influence the outcome of

the pending summary judgment motiondcled Up, L.L.C. v. Sara Lee Carg54

F.3d 797, 816 (5th Cir. 2017) (quotationglacitations omitted). Accordingly, his
request to defer determination of defendant’s motion is denied and the court considers

the motion based on the current evidentiary record.
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B. Hostile Work Environment

The competent summary judgment evidence establishes that Morris cannot
make out a prima facie case of a race-basstile work environment. To establish
this claim, he must show that (1) hedras to a protected group; (2) he was subjected
to unwelcome harassment; (3) the haras$nvas based on race; (4) the harassment
affected a term, condition, or privilegé employment; and (5) defendant knew or
should have known of the fessment and failed to take prompt remedial action.

Minnis v. Bd. of Supervisors620 F. App’x 215, 220-21 (5th Cir. 2015) (citing

Hernandez v. Yellow Transp., In6.70 F.3d 644, 651 (5th CR012)). If the alleged

harassment is committed by a supervisathwmmediate or higher authority over

plaintiff, he needs to satisfy only the fifeur elements. Parker v. State of 223

F. App’x 321, 325 (5th Cir. 2009) (citing &stine v. Petroleos de Venezuella,SA

266 F.3d 343, 353 (5th Cir. 2001)).

“To be actionable, the work environment must be ‘both objectively and
subjectively offensive, one that a reasorai@rson would find hostile or abusive, and
one that the victim in fact did perceive to be so.” Hernan@&® F.3d at 651

(quoting_Faragher v. City of Boca Rat&@?4 U.S. 775, 787 (1998)).

For harassment to affect a terrandition or privilege of employment,

it must be “sufficiently severe or pervasive to alter the conditions of the
victim's employment and create ahusive working environment.” To
determine whether harassment is so sewepervasive that it alters the
conditions of the plaintiff's employent, this Court considers a number
of factors: “the frequency of the discriminatory conduct, its severity,
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whether it is physically threaterg or humiliating (or whether it is a
mere offensive utterance), andether it unreasonably interferes with
the victim’s work performance.”

Buisson v. Bd. of Supervisqrs92 F. App’x 237, 245 (5th Cir. 2014) (quoting Harris

v. Forklift Sys., Inc.510 U.S. 17, 21 (1993)).

As required on a summary judgment motion, the court resolves in favor of
Morris and accepts as undisputed for preégpurposes his testimony that a piece of
cable and wires in the shape of a noose lethn his work table. | agree that a
lynching noose in the workplace, espélgiavhen displayed to African-American
workers, is a particularly heinous and imfliaatory indicator of racial animus. Thus,
plaintiff in this case has produced evidemoesatisfy the first three prongs of the
hostile work environment test.

However, binding Fifth Circuit precedent is clear that an isolated incident of
the sort occurring in this case is neitkafficiently severe nor pervasive enough to
alter the conditions of plaintiff's empyment and thereby support a cognizable hostile
work environment claim. The Fifth Cirtdnas found that somewhat similar racially
charged, but isolated, incidents were severe or pervasive enough to support a

hostile environment claim. See, e Bickens v. Shell Tech. Ventures, Int18 F.

App’x 842, 850 (5th Cir. 2004) (employer’s fdtmas skit that included white “elves”
in black-face and racially insensitive comments by co-employees directed specifically

to African-American plaintiff); Mosley v. Marion Cntyl11 F. App’x 726, 728 (5th
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Cir. 2004) (“three incidents involving the uskracial slurs”); Hayatdavoudi v. Univ.
of La., 240 F.3d 1073, 2000 WIL835143, at *1 (5th Cir2000) (co-employee’s
references to Iranian-American of the Shiite Moslem faith as “Ayatolla Asodollah”
and “dead meat” and supervisor's commigait plaintiff was like “the dogs in the

desert, howling as the caravan gby”); Rowan Cos. v. Miller180 F.3d 265, 1999

WL 301864, at *1-2 (5th Cir. 1999) (citing Jones v. Flagship,lii8B F.2d 714, 720

(5th Cir. 1986)) (African-American plaintiff found in his locker a piece of rope tied
like a noose and a handwritten note stating “wear this to the party tonight”).

District courts in the Fifth Circuitvhile treating a noose in the workplace as
a serious and troubling matter, have found #sihgle, isolated incident regarding a
noose is not severe or pervasive enougdlter the conditions of employment and
thereby create a working environmentamisive that an actionable hostile work
environment can be found under Title Vidudge Barbier of this court recently
discussed such cases as follows.

“Under the proper circumstancethe presence of a noose at the
workplace might constitute an extremely serious event causing a
discriminatory change in the terms and conditions of one’s
employment.”_Brooks v. Firestone Polymers, LIZO F. Supp. 3d 816,
861 (E.D. Tex. 2014), aff'dNo. 15-40162, 2016 WL 826349 (5th Cir.
Mar. 2, 2016) (citing Hudson v. Cleco Cqrp39 Fed. Appx. 615, 620
(5th Cir. 2013)) (internal quotationarks omitted). “[T]he presence of

a noose can certainly be consetéharassment by African American
...employees.” Cargo v. Kan. City S. Ry. (Mo. 05-2010, 2012 WL
1014707, at *6 (W.D. La. Mar. 22012). The noose [wrapped around
a box of Rice-a-Roni, known as “therBarancisco treat,”] in this case
was originally intended to tease [an employee unrelated to plaintiff]
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about his favorite football team’s [ti8an Francisco 49ers] loss. Later,

an unknown person added a black-colored skeleton to the noose, which
seems to be a racially motivated act [and which plaintiff, an African-
American housekeeper, found and reported].

However, district courts in tH&fth Circuit require more serious
incidents for the display of a noose to amount to a hostile work
environment._Brooks/0 F. Supp. 3d at 861 (collecting cases: Carter v.
Luminant Power Servs. GdNo. 10-CV-1486-L, 2011 WL 6090700, at
*30 (N.D. Tex. Dec. 6, 2011); Filer v. DonleMo. 4:10-CV-310-A,
2011 WL 196169, at *7 (N.D. Texlan. 20, 2011), rev'd on other
grounds 690 F.3d 643 (5th Cir. 2012) (granting summary judgment
against employee whose supervipablicly displayed a noose in his
office because no rational jury could find an abusive work environment
when the plaintiff viewed the noose only once for a matter of a few
minutes);_Jimerson v. G&tt Aviation Servs., LLCNo. H-09-0790,
2010 WL 5067692, at *1, 4-5 (S.D. Tex. Dec. 6, 2010) (holding that a
rope in the shape of a noose hanging from the rafters at the plaintiff's
workplace, that a coworker stat@ds to “wrap around [the] [p]laintiff's
neck,” was insufficient to supportastile work environment claim, as
the incident was isolated and unaccompanied by physical contact, and
the plaintiff did not flee or seek help.).

While hanging a noose in a workgk is an offensive act that
employers should discourage, Ptdincannot show that it created a
hostile work environment. The atldn of a black skeleton to the noose
was an isolated incident.

Davis v. Ochsner Med. CfiNo. 15-88, 2016 WL 1383638, at *3-4 (E.D. La. Apr. 7,
2016) (footnote omitted).

As in these cases,dlsingle appearance of what appeared to plaintiff to be a
noose on his work table one morning, withany previous or subsequent instances
of overtly racial harassment or discrimination, falls far short of establishing an
actionable hostile working environment under the binding precedent set out above.

Morris himself was the only person who petyated the presence of the noose in the
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workplace when he hung it on his wall for about a month. The subjective
offensiveness of the incident is underednby plaintiff's lack of follow up on his
complaint to Cruz for about six wegkuntil September 1, 2014, when Morris
approached Harris to complain about otietions by Zito. Its objective offensiveness
is undercut by the conclusions of Harmsld_acoste that the wires did not look like
a noose because there was no adjustaiae by the lack of complaint from anyone
else when Morris hung it in plain viewrfa month, and because it was typical of
wires and cables ordinarily found in the shop.

Morris testified that he beliede but he presented no evidertoeshow, that
Zito put the noose on his table. Speculasilegations that a person is prejudiced or
treated plaintiff poorly because of his rare “conclusory statements [that are] non-

competent summary judgment evidencEdton-Stephens v. Grapevine Colleyville

Indep. Sch. Dist.No. 16-11611, 2017 WL 5325807, at(&th Cir. Nov. 13, 2017);

accordDelaval v. PTECH Dirilling Tubulars, L.L.C824 F.3d 476, 480 (5th Cir.

2016); Carr v. Sanderson Farms, Ji665 F. App’x 335, 338 (5th Cir. 2016) (citation

omitted); Waters v. City of Dalla®40 F. App’x 257, 262 (5th Cir. 2013) (citation

omitted); Cavalier v. Clearlake Rehab. Hosp.,,I8066 F. App’x 104, 107 (5th Cir.

2009). Plaintiffs mere subjective beliefs, when supported solely by his own
self-serving, speculative and conclustegtimony or by speculative and conclusory

declarations from third-party witnesses, faiegiablish that a material fact issue is in
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dispute. _Chambers v. Sears Roebuck & @a8 F. App’x 400, 419 n.54 (5th Cir.

2011) (citing_Am. Eagle Airlines, Inc. v. Air Line Pilots Ass’n, 1n343 F.3d 401,

405 (5th Cir. 2003); In re Hinsle201 F.3d 638, 643 (5th Cir. 2000)); Strong v. Univ.

Health Care Sys., L.L..C482 F.3d 802, 807 (5th Cir. 2007); Roberson v. Alltel Info.

Servs, 373 F.3d 647, 654 (5th Cir. 2004).

Even though there is nevidence in thigase that a supervisor or co-worker
placed the noose on plaintiff’'s work table, | nevertheless address the fifth prong of the
hostile work environment test, which appliea co-worker was the perpetrator. No
competent summary judgment evidence raasganaterial fact issue whether Milnor
acted promptly to remedy plaintiff's oglaint once he told defendant’'s human
resources managers about it. Morris does allege that Cruz intentionally or
discriminatorily failed to act when plaintiff told him about the noose, but concedes
instead that Cruz probably forgot aboutlit.is undisputed that Harris and Lacoste
responded immediately when Morris brought the noose to their attention. They
investigated by interviewing employees whight have information, but were unable
to identify a perpetrator. Their inabilitp discover the perpetrator does not render
Milnor’s investigations “ineffectual,” allorris argues. Alough Harris and Lacoste
concluded that the wire was not a nodseoste nevertheless responded to plaintiff's
concerns by re-distributing Milnor’s ardiscrimination and anti-harassment policies

to its employees, emphasizing Milnor's commitment to enforcing the policies in a
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managers’ meeting and offeridprris a transfer to a different work area with equal
job responsibilities and pay and a faster track for advancement.

Given these undisputed facts, MorrisHailed to carry his burden to produce
competent evidence that Milnor knewstiould have known of the harassment earlier
or that it failed to take prompt remedial action. Seealier 306 F. App’x at 107
(defendant acted promptly when it assighedhan resources investigator to look into
plaintiff’s complaint and, although inves#tpr concluded that no illegal harassment

had occurred, investigator offered resoutod®lp resolve employee conflict that led

to complaint);_Harvey v. Maytag Corpl05 F. App’x 863, 868 (7th Cir. 2004)
(although remedial measures may not have prevented all future incidents, employer
took prompt reasonable steps to s@pal slurs by unknown employee over facility’s
public address system by temporarily nesihg employee access to system); Rowan

Cos, 1999 WL 301864, at *1-2 (citing_Carmon v. Lubrizol Corp7 F.3d 791,

793-95 (5th Cir. 1994)) (After African-American plaintiff found a piece of rope tied
like a noose and a note stating “wear this to the party tonight” in his locker, his
employer docked the perpetrators’ pay, ébswritten warnings to all crew members,
instructed all supervisors on the gravitytieé incident and offered to remove either
plaintiff or the perpetrators from the waoske. “[T]his constituted prompt remedial

action as a matter of law.”); Allen Babcock & Wilcox Tech. Servs. Pantex, L] C

No. 2:12-CV-00225-J, 2013 WL 5570192, at ¥INL.D. Tex. Oct. 9, 2013) (citing
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Cavalier 306 F. App’'x at 107) (Defendant took prompt remedial action when
plaintiff's supervisors and human resoes personnel met to decide whether to
reassign plaintiff or keep her in her dep@ent while investigating her hostile work
environment claim, and defendant’s investigation eventually concluded that her
allegations could not be substantiated.).

The other incidents of which Morris colams are that Zito subjected him to
increased scrutiny after July 28, 2014 chste warned plaintiff on September 25,
2014 to wear his safety glasses and taoteveal defendant’'s trade secrets on
plaintiff's Facebook page; a camera was installed near his work table for a brief period
in October 2014; Zito told him not tase his cell phone while working; Lacoste
falsely accused Morris of sexual harasstmand gave him an oral warning in
September 2015; and plaintiff was transfdtieanother work table two weeks before
his termination, which he perceived #sss advantageous for possible future
promotion, but which was not a demotiand did not decrease his pay or hours.
According to Lacoste, Morris performedggembler 11l work at the new table that he
had not previously performed, but thatias required to master to become eligible
for an Assembler IV position. Lacostieclaration, Defendant’s Exh. A at  19;
Morris deposition, Defendant’s Exh. B at pp. 77-78, 222-28.

In the totality of the circumstances, these incidents, alone or in combination,

were not sufficiently severe or pervasiveteate a hostile work environment, nor has
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plaintiff proffered any competent evidence that any of these incidents was motivated
by racial animus. A supesor’s temporary changes to schedule and duty assignments
and careful monitoring of an employeedb jperformance, absent any other evidence
of prohibited discrimination, do not supparostile work environment claim. Hiner

v. McHugh 546 F. App’x 401, 407 (5th Cir. 2013); Ellis v. Princip46 F. App’x

867, 871 (5th Cir. 2007); Bryan v. Cherta®fl7 F. App’x 289, 294 (5th Cir. 2007);

Escalante v. HoldeiNo. EP-09-CV-368-KC, 2011 WL 1528472, at *8 (W.D. Tex.

Apr. 20, 2011) (citing Ellis246 F. App’x at 871-72; Ma@hathy v. Dr. Pepper/Seven-

Up Corp, 131 F.3d 558, 563-64 (5th Cir. 1998)).

The eight unverified photographs that Morris submitted to support his
allegation that white workers were treatifferently than he when they violated
company policy regarding cell phone use or safety glasses establish no such thing
requiring a trial. Photographs, PlaintifEsch. II. First, one of the photographs is
undated and five are dated in 2012, a time period that is irrelevant to plaintiff's claim
of a hostile work environment, which he testified did not begin until July 28, 2014,
and to his claim of allega@taliation after that dat€Only two photographs are dated
in 2015 during the relevant time periodec8nd, plaintiff's counsel asked Lacoste at
his deposition to view 18 photographs iolgb, but none are individually identified
during the testimony and there is no evidence that the eight photographs that Morris

submitted to the court were among those stewiewed. Even if these eight were
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among the 18 shown to Lacoste, he testifigtiout contradiction in the record that
the 18 photographs either do not show awjation of company policy regarding cell
phone use or safety glasses or, if sgphetographs depicted a violation aad
supervisor knew about it, the employee sdwve been counseled or disciplined.
Lacoste deposition, Plaintiff's Exh. IIl at pB9, 41-47. There is no evidence in the
record that any supervisor knew of the atadns depicted in the few instances that
Lacoste identified or whether any counseling or discipline occurred. Plaintiff's
subjective, speculative belief that any supavknew of a violation by any particular
white employee during the relevant time pdrand did not counsel or discipline that
employee anthat such lack of action was racesed is wholly insufficient to create

a disputed fact issue. Delay8P4 F.3d at 480; Eaton-Stephe?@17 WL 5325807,

at *2; Carr 665 F. App’x at 338; Robersp873 F.3d at 654.

Morris testified that Lacoste pushed him three times during an overtime
meeting. Morris deposition, Defendant’s Exhat pp. 170-71. Paige avers in his
affidavit that he and Morris attended a@ting about mandatory overtime on February
5, 2015, at which Lacoste pushed Paige, but Paige did nbaseste push Morris.
Plaintiff's Exh. IV. Even if Paige’s stament that Morris told him that Lacoste had
pushed Morris is admissible under aahsay exception and even accepting as

undisputed plaintiff's own testimony thaatoste pushed him at that meeting, Morris
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has produced no evidenttesupport his speculative belief that Lacoste pushed him
because ofiis race.

Finally, Lacoste’s decision to order surveillance of Morris as a way to
investigate plaintiff's request to be excused from mandatory overtime on Friday,
October 16, 2015 because of a purpbrtoctor’'s appointment was based on
plaintiff’'s history of missing overtime Fridays because of doctors’ appointments or
other excuses, of resisting Friday wairkd of having received a written warning for
lying about his reason for not calling or returning to work after a doctor’s
appointment in March 2015. This single ohent of investigation was not sufficiently
severe or pervasive to alter a term, coonditr privilege of employment, nor is there
any competent evidence that Lacoste itetlathe surveillance because of racial
animus, as opposed to because of the puavincident of Morris lying under similar

circumstances. McGarry Univ. of Miss. Med. Ctr.355 F. App’x 853, 858 (5th Cir.

2009) (citing_Shepherd v. Comptroller of Pub. Accouh@&8 F.3d 871, 872-74 (5th

Cir. 1999)).

Plaintiff’'s continuing denial that he lied about his doctor’'s appointment in
March 2015 (Morris deposition, DefendariEsh. B at pp. 210-12) does not create a
material fact issue that Milnor’s reasdasconducting surveillance of him in October

2015 were a pretext for discriminationretaliation. _Coleman v. Jason Phars#10

F. App’x 302, 305 (5th Cir. 2013¢iting Haverda v. Hays Cnty723 F.3d 586, 596
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n.1 (5th Cir. 2013)); Lemaire v. La. Dep't of Transp. & D&\80 F.3d 383, 391 (5th
Cir. 2007). According to Milnor’s written warning regarding the incident, Morris
provided false information to his supemisy claiming that he had been unable to
call in or return to work because thetianflammatory pillsthat he claimed were
dispensed by the doctor at that visit, whictsael he had taken for the first time after
the visit, made him feel “drugged” and 6wzy.” However, Milnor’s investigation
revealed that the pills had been dispensed a week earlier and that Morris had taken
them twice a day since then. Writtetlarning dated MarcB5, 2015, Defendant’s
Exh. Q.

“Simply disputing the underlying facts of an employer’s decision is not

sufficient to create an issue of pret&x Harris v. Miss. Transp. Comm;329 F.

App’x 550, 557 (5th Cir. 2009) (quoting Lemai#80 F.3d at 391). “Management
does not have to make proper decisiongy non-discriminatory ones.” Delay&?24
F.3d at 480 (quotation omitted). “[GJect or not, we will not second-guess
[defendant’s] decision to disbelieve [plaffj absent a showing of actual retaliatory
[or discriminatory] purpose.” Harri829 F. App’x at 557 (citing Lemaird80 F.3d

at 391). “Even if evidence suggests thatecision was wrong, [the court] will not
substitute our judgment . far the employer’s business judgment” in the absence of

evidence of an improper motive. Scott v. Univ. of Mi448 F.3d 493, 509 (5th Cir.

1998), abrogated on other grounds bynKi v. Fla. Bd. of Regent§28 U.S. 62, 72
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(2000) (citation omitted); accorfdelaval 824 F.3d at 480; Assariathu v. Lone Star

Health Mgmt. Assocs., L.P516 F. App’x 315, 321 (5th Cir. 2013) (citing Jackson v.

Watkins 619 F.3d 463, 468 n.5 (5th C2010); Walton v. Bisco Indus., Ind.19 F.3d

368, 372 (5th Cir. 1997); Bienkowski v. Am. Airline851 F.2d 1503, 1508 n.6 (5th

Cir. 1988)).

The same principles apply to plaintiff's allegation that Lacoste falsely accused
him of sexual harassment in September 20ABhough Morris denied that he had
engaged in the conduct of which a ferraatgployee complained, Lacoste investigated
the complaint by questioning and orally wiauigh Morris. Plaintiff's denial of the
conduct does not create a material fact issue when he has produced no competent
evidence that Lacoste’s investigation and warning were racially motivated or that
Lacoste’s actions affected a term, conditorprivilege of plaintiff's employment.

In sum, Morris has proffered no evidernoecarry his burden under Title VII
to establish a prima facease of a racially hostile wio environment based on the

various incidents of which he complains. Minré20 F. App’x at 220-21; Buisspn

592 F. App’x at 245; Hill v. Cleco Corp541 F. App’x 343, 346 (5th Cir. 2013);

Ramsey v. Hendersp@86 F.3d 264, 268 (5th Cir. 2002)[A] complete failure of

proof concerning an essential elemehthe nonmoving party’s case necessarily
renders all other facts immai@’ and ‘mandates the egtof summary judgment’ for

the moving party.”_U.S. ex rel. Farmer v. City of Houst?3 F.3d 333, 337 (5th
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Cir. 2008) (quoting Celotex Corp477 U.S. at 323). Accordingly, defendant is

entitled to summary judgment as a matter of law on plaintiff's hostile work
environment claim.

C. Retaliation

Morris alleges that the same inande that occurred after July 28, 2014
discussed above in connection with hsstile work environment claim and the
termination of his employment were netaliation for his protected activity of
complaining about the noose and filing two EEOC charges.

Under our Title VIl retaliation framework, the initial burden rests
with the employee to produce evidence: (1) that he participated in an
activity protected by Title VII, (2)hat his employer took an adverse
employment action against him, andlif3at there is a causal connection
between the adverse employmentatand the protected activity. This
establishes the employee’s prima facie case, and gives ‘“rise to an
inference of retaliation.” The burden then shifts to the employer to
articulate a legitimate non-retaimy reason for the adverse
employment action. Once the emypdr articulates a legitimate, non-
retaliatory reason for the adverse employment action, the burden shifts
back to the employee to “demoradt that the employer’s [stated]
reason is actually a pretext for retaliation.” In order to demonstrate
pretext sufficient to defeat a motion for summary judgment, an
employee must produce evidence that could lead a reasonable fact-
finder to conclude that “the adverse [employment] action would not
have occurred ‘but for” the employee’s decision to engage in an
activity protected by Title VII.

Alkhawaldeh v. Dow Chem. Co851 F.3d 422, 427 (5th Cir. 2017) (citations

omitted).
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It is undisputed that Morris engagedimtected activity. However, he cannot
establish the second prong of a prima faeige of retaliation with respect to events
that occurred before he warelll because he has producedompetent evidence that
Milnor took any adverse employment actagrainst him. Assuming without deciding
that Morris could establish a prima facie case of retaliation as to his termination,
Milnor has produced evidence of a legitimate non-retaliatory reason for firing
plaintiff-lying about missing work for@octor’s appointment—but he has provided no
evidence to carry his ultimate burden to show “but for” causation.

To establish the secondomg of a prima facie case, Morris must show that “a
reasonable employee would have found the challenged action materially adverse,
which in this context means it well might have dissuaded a reasonable worker from

making or supporting a charge of discrintioa.” Burlington N. & Santa Fe Ry. v.

White, 548 U.S. 53, 68 (2006) (quotation omitted).

None of the complained-of actions tleaturred before Morris was fired were
materially adverse. Not only would tleeactions not objectively deter a reasonable
employee from making or supportinglarge of discrimination, iét 69-70, they did
not deter Morris himself from filing chges on September 28 and December 22, 2014,
or from continuing to communicate to the EEOC through September 28, 2015
additional acts that he considered diswnatory and/or retaliatory. Plaintiff's

“Documentation of Events at Pellefifilnor” from August 28, 2014 through March
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25, 2015, Defendant’s ExNM; plaintiff's email to EEOC dated September 28, 2015,
Defendant’s Exh. O.
A counseling letter or “written reprimd, without evidence of consequences,

does not constitute an adverse employimaetion.” Thibodeaux-Woody v. Houston

Cmty. Coll, 593 F. App’x 280, 286 (5th Ci2014) (citing Hernandez v. Johnséi4

F. App’x 492, 499 (5th Ci013); DeHart v. Baker Hugh€xlfield Operations, Ing.

214 F. App’x 437, 442 (5th Cir. 2007)).

An employee’s allegations that persoitains were taken from his or her desk,
locks on his or her office were changedddne or she was not allowed to close an
office door and was “chastised by supesiand ostracized by co-workers” do not,
“[a]s a matter of law, . . . rig® the level of material adxsty but instead fall into the
category of petty slights, minor annoyan@ag] simple lack of good manners that the
Supreme Court has recognized are nobaetile retaliatory conduct.” Stewart v.

Miss. Transp. Comm’b86 F.3d 321, 331-32 (5th Cir. 2009) (quotation omitted).

Heightened scrutiny by supervisors is aothaterially adverse action. Magiera

v. City of Dallas 389 F. App'x 433, 437-38 (5th Cir. 2010); see aSng V.

Louisiang 294 F. App’x 77, 85 (5th Cir. 2008) (citing Whit48 U.S. at 68; Breaux

v. City of Garland 205 F.3d 150, 158 (5th Cir. 2000)) (rudeness and unfriendliness

by a supervisor and a co-worker, “unpleatswork meetings, verbal reprimands,

improper work requests and unfair treatment do not constitute actionable adverse
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employment actions”); Earle v. Aramark Cop47 F. App’x 519, 524 (5th Cir. 2007)

(citing White 548 U.S. at 68) (disciplinary write-ups and micro-managing of

plaintiff's performance not materially adverse); Grice v. FMC Techs, Bi6 F.

App’x 401, 404, 407 (5th Cir. 2007) (unjifeed reprimands are “trivial” and not
materially adverse; supervisor’s incredsscrutiny would not dissuade reasonable
employee from reporting discrimination).

“Indeed, courts have even held that a suiger’s statement® a plaintiff's co-
workers that he would ‘get rid of’ theaghtiff because he was ‘creating problems,’
and ‘[bJadmouthing or being mean to amployee within the workplace,” are not
materially adverse actions capable aftaining a retaliation claim.” Hernandé&44

F. App’x at 499 (quoting Holloway. Dep't of Veterans Affairs309 F. App’x 816,

819 (5th Cir. 2009) (quoting Jones v. Johar?&4 F. App’x 463, 469 (6th Cir.

2007))) (internal citations omitted); see aBmwning v. Sw. Research Ins?88 F.

App’x 170, 179 (5th Cir. 2008) (no adverse employment action when supervisor
allegedly threatened plaintiff's employment).

A reassignment to different duties atut any negative effects on plaintiff's
job title, grade, hours, salary or benebtsany diminution in prestige or change in

standing among his co-workers is not a matgradverse action. Wheat v. Fla. Par.

Juvenile Justice Comm'i811 F.3d 702, 707 (5th Cir. 2016); Stewa&@6 F.3d at

331-32.
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In the absence of competent evidenfe materially adverse employment
action, plaintiff's “subjective belief thatéincidents were retaliatory, without more,
is not sufficient to survive summary judgment.” Gri2&6 F. App’x at 407 (citing

Haley v. Alliance Compressor LL,391 F.3d 644, 651 (5th Cir. 2004); Travis v. Bd.

of Regents122 F.3d 259, 266 (5th Cir. 1997))hds, Morris cannot establish a prima
facie case of retaliation based on the events that occurred before his termination.
Milnor's termination of plaintiff's employment was a materially adverse
employment action that satisfies the m®t prong of prima facie case. The court
assumes without deciding that Morris conldke out the third prong of a prima facie
case by showing a causal connection between his termination and his protected
activity. The causal connection at the primeié stage is much less stringent than the
“but for” causation standard by whid¥orris must carry his ultimate burden to
demonstrate pretext, once defendant hagiged evidence of legitimate reasons for

its actions._Flanner v. Chase Inv. Servs. C&GQ@0 F. App’x 914, 922 (5th Cir. 2015)

(citing Montemayor v. City of San Antoni@76 F.3d 687, 692 (5th Cir. 2001)).

Even assuming that Morris could establish a prima facie case concerning his
termination, Milnor is entitled to summary judgment because it has produced evidence
of a legitimate, non-retaliatory reason for firing him, which shifts the evidentiary

burden to plaintiff to provide competenti@ence to create a fact issue that Milnor’s
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reason was a pretext for retaliation, ,i#nat the adverse action would not have
occurred “but for” plaintiff's protected activity. Morris fails to carry that burden.
Defendant’s burden to articulate a legitimate, non-retaliatory reason “is one of

production, not persuasion . . ..” Reeves v. Sanderson Plumbing, B&i&).S.

133, 142 (2000) (quotation omitted). The employer “need not prove that it was
actually motivated by its proffered reason... ‘The employer need only articulate
a lawful reason, regardless of what itsgpasiveness may or may not be.” Joseph

v. City of Dallas 277 F. App’x 436, 439 (5th Cir. 2008) (quoting Patrick v. Rjdge

394 F.3d 311, 315 (5th Cir. 2004); Bodenheimer v. PPG Indus.5IRc3d 955, 958

(5th Cir. 1993)); accordiurner 675 F.3d at 900. Thus, Milnanust merely set forth,

through admissible evidence, “reasons foaasons which, if believed by the trier of

fact, would support a finding that unlawful digsaination [or retaliation] was not the

cause of the employment action.” St. Mary’s Honor Ctr. v. HiBRS U.S. 502, 507

(1993) (emphasis in original).

Milnor has met its burden of productiobacoste’s declaration and deposition
testimony and Milnor’'s contemporaneous dimentation show that Lacoste decided
to place Morris under surveillance on Frig@ctober 16, 2015, based on plaintiff's
history of missing overtime Fridays because of doctors’ appointments or other
excuses, of resisting Friday work andpafst dishonesty about why he had missed

work because of doctors’ appointments.e Tesults of the surveillance contradicted
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Morris’s presentation of a doctor’s note and his statement to Lacoste and Harris on
Monday, October 19, 2015,ahhe had missed work émiday because he had gone
to a doctor in Baton Rouge. Because Mohad obviously falsified the doctor’s note
(which he finally admitted in his depositi in this case) and had previously been
warned about being dishonest, Milnorngnated his employment on October 22,
2015 for dishonesty and falsifying documeniese are legitimate, non-retaliatory
reasons.

Morris has presented no evidenierebut these reasons. His conclusory
allegation that he would not have befned “but for” his protected activity is

“speculative and thus cannot preclude sumymadgment.” _Stringer v. N. Bolivar

Consol. Sch. DistNo. 17-60282, 2018 WL 1192999, at *7 (5th Cir. Mar. 7, 2018)

(citing Simmons v. Willcox911 F.2d 1077, 1082 (5th Cir. 1990)). Milnor is entitled

to summary judgment as a matter of law on plaintiff's retaliation claim.

D. Racially Discriminatory Termination

Plaintiff's complaint does nadllege that his termination was based on race
discrimination. As a result, Milnor did nargue in its motion that any such claim
should be dismissed. Howar, Morris appears togue in his opposition memoranda
that his termination was discriminatoryasll as retaliatory. To the extent Morris
may have alleged a discriminatory termipnatclaim, the court addresses the claim sua

sponte.
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“Rule 56(a) contemplates a filed motion, but a district court may grant
summary judgment without a motion provided the party opposed has notice. Where
a district court fails to provide notice, the error is considered harmless if the party

opposed has no additional evidence anyway .” Delaval v. PTECH Dirilling

Tubulars, L.L.C.824 F.3d 476, 479, 481 (5th C2016) (quotation omitted) (citing

Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coord.,(R8tF.3d 1388,

1397-98 (5th Cir. 1994)).

“Fed. R. Civ. P. 56 requires the pronadigposition of cases in the absence of
any genuine issues of material fact for¢bart to consider. Rule 56 requires a court,
under the proper conditions, to grant reliethtat party which is entitled to such even

if it has not been demanded.” Am. Howssur. Co. v. United Space Alliance, L] C

378 F.3d 482, 486 (5th Cir. 2004) (citations onai}teT hus, a district court may grant
summary judgment for a nonmovant, grant the motion on grounds not raised by a
party or consider summary judgment on its own after identifying for the parties
material facts that may not be genuinehdigpute. Fed. R. Civ. P. 56(f); C & W

Asset Acquisition LLC v. Knox104 F. App’x 936, 938 (5t@ir. 2004) (citing Fed.

R. Civ. P. 56(c) [now Fed. R. Cir. 56(f)]; Mannesmamemag Corp. v. M/V

Concert Expres®25 F.3d 587, 595 (5th Cir. 2000)h the instant case, Morris has

filed two opposition memoranda and it is cldeat he has provided the court with all

the evidence he has to support his claims of race discrimination and retaliation.
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Accordingly, the court addresses pté#iis claim of racially discriminatory
termination, if any, under the familiar lalen-shifting framework. First, Morris must
demonstrate a prima facie cagéh evidence that (1) heas a member of a protected
class, (2) he was qualified for the pamitj (3) his employment was terminated and
(4) he was replaced by andividual of a different race, or that defendant treated
similarly situated individuals of a differerdice more favorably than it treated him.

Lawson v. S. Components, In@10 F. App’x 833, 835 (5th Cir. 2011) (citing

McDonnell Douglas Corp. v. Gree#ll U.S. 792, 802 (1973); Machinchick v. PB

Power, Inc. 398 F.3d 345, 350 (5th Cir. 200Bryan v. McKinsey & Cq.375 F.3d
358, 360 (5th Cir. 2004)). If he meets this burden, Milnor must produce evidence of

legitimate, non-discriminatory reasons foe termination, “which, if believed by the

trier of fact would support a finding that unlawfdiscrimination was not the cause

of the employment action.”_St. Mary’s Honor C&09 U.S. at 507; accoRleeves

530 U.S. at 142 (2000); Turnd75 F.3d at 900-01. If defendant carries its burden,
“plaintiff must then have an opportunity prove by a preponderance of the evidence
that the legitimate reasons offered by thieddant were not its true reasons, but were

a mere pretext for discrimination,” X.eDep’t of Cmty. Affairs v. Burdine450 U.S.

248, 252-53 (1981) (citation omitted); accdndrner 675 F.3d at 901.

Morris has proffered no evidenteat he was replaced by an individual of a

different race or that defendant treated sinyilsituated individuals of a different race
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more favorably than it treated him with respect to his termination for dishonesty. He
therefore cannot establish the fttuprong of a prima facie case.

Even if Morris could demonstrate a prima facie case of racially discriminatory
termination, defendant is entitled tonsmnary judgment in its favor for the same
reasons discussed in the preceding sectgardeng plaintiff's retaliatory termination
claim. Milnor has produced legitimate reas for his termination. Plaintiff has

presented only speculation and subjexbelief, but no competent evidenterebut

these reasons and create a material festie that they were a pretext for
discrimination.

CONCLUSION

Accordingly,I T ISORDERED that Milnor's motion for summary judgment
is GRANTED and that plaintiff's claimgnder Title VIl and42 U.S.C. § 1981a are
DISMISSED WITH PREJUDICE. Judgmentllibe entered separately, plaintiff to

bear all costs of this proceeding. Fed. R. Civ. P. 54(d)(1).
New Orleans, Louisiana, this 10th day of April, 2018.

JOSEPH C. WILKINSON, JR.
UNITED STATES MAGISTRATE JUDGE
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