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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

AGRIBUSINESS UNITED DMCC, et al. CIVIL ACTION

VERSUS CASENO. 16-15926

BLUE WATER SHIPPING CO., I NC. SECTION: “G"(1)
ORDER

Pending before this Couris Defendant Blue WateiShipping Company, Inc.’s
(“Defendant”) Motion to Dismiss pursuant to dezal Rules of Civil Procedure 12(b)(1) and
12(b)(6)? In this litigation, Plaintiffs Agribusiess United DMCC and Agribusiness United North
America Corp. (collectively, “Plaintiffs”) were charterers/shippers of a vessel and allege that
Defendant, who Plaintiffs hired tarrange services for cargolie loaded onto thvessel, failed
to obtain certain necessary certificates andudwnts, causing a 10-day delay in the vessel’'s
schedule. Accordingly, Plaintifisrought claims against Defendant {@) breach of contract; (2)
fraudulent misrepresentation; (3) negligenced #4) gross negligencén the instant motion,
Defendant argues that this Cbuloes not have admiralty jsdiction over Plaintiffs’ claims;
Plaintiffs’ tort claims are time-barred pursuantstate law; and alternagly, if the Court finds
that admiralty jurisdiction exists, all of Plaintiffs’ claims are time-barred pursuant to the doctrine
of laches. Having considered the motiore themoranda in support and opposition, and the
applicable law, the Court will deny the motion agrdnt Plaintiffs leave to amend the complaint

as to their claims for fraudulent misrepeatation, negligencand gross negligence.
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I. Background

A.  Factual Background

In the complaint, Plaintiffs allege that in or about OctoRé12, Plaintiffs were
charterers/shippers of the M.V. FENGLI 11 (the “VesselPlaintiffs allege that they hired
Defendant as a Freight Forwarderarrange services for cargolie loaded onto the Vessel at
Savannah, Georgia, and Myrtle Grove, LouisiauRdaintiffs aver that in connection with those
services, Plaintiffs provided Domentary Instructions to the Bdant on or about November 1,
2012, requiring Defendant to arrange fmter alia, issuance of bills ofading, phytosanitary
certificates, fumigatiomertificates, and numerous other documénts.

On or about December 5, 2012, Plaintiffs avke Vessel arrived at Savannah, Georgia,
and began loading operations the following d&owever, according tBlaintiffs, Defendant did
not arrange for a Federal Grain Inspect®ervice (“FGIS”) inspction of the hold$.According
to Plaintiffs, Defendanlso failed to obtain phytosanitary certification prior to loading and did
not arrange for the FGIS surveyortte present at commencement of loading.

Plaintiffs aver that loddg operations commenced wadilt the needed surveybr.
According to Plaintiffs, “when nearly two Vessel ielwere already loaded,” they learned that no

one from USDA/FGIS was present, and, therefoeofficial phytosanitary certificate would be

2Rec. Doc. 1 at 2.
31d. at 3.

41d.

S1d.

61d.

“1d.

81d.



issued® As a result, Plaintiffs aver, ¢ly had to order that the carge unloaded, and then reloaded
in the presence of the surveyor, andgoaalready loaded had to be shift€dAccording to
Plaintiffs, this caused a ten ddglay in the Vessel's scheddfe.

Plaintiffs allege that as a result, Plaintiisstained losses in Vessel demurrage, extra costs
incurred for failure to timely ispect holds, shortages of cargasd extension penalties incurred
at the second loading pdftPlaintiffs aver that on orbmut June 2, 2014, Plaintiffs demanded
Defendant pay $636,234.61 in damages plus interest and'tostsording to Plaintiffs,
Defendant rejected the claim, and, to date, Hiifto pay Plaintiffs any amount for their lossés.
B. Procedural Background

On October 28, 2016, Plaintiffs fdea complaint in this Cout. On May 23, 2017,
Defendant filed the instant motion to dismi8©n June 27, 2017, Plaintiffs filed an opposittén.

On July 7, 2017, with leave of Court, Defendant filed a réply.
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Il. Parties’ Arguments

A. Defendant’s Motion to Dismiss

1. Defendant argues that all of Plaintiffgharitime claims Bould be dismissed

pursuant to Rule 12(b)(1) because tBisurt lacks admiralty jurisdiction

In the motion to dismiss, Defendant argues that admiralty subject matter jurisdiction is
unavailable in this case and dismissal of Rit&h maritime claims is proper pursuant to Rule
12(b)(1)!° Defendant specifically argues that Plaintiffs’ complaint includes four claims against
Defendant: breach of contract, fraudulent misgepntation, negligence, and gross negligéhce.
Defendant asserts that the first claim soundentract and the remaining three sound in tort, and
because none of them are maritime claimasniralty jurisdiction is not establishét.

With respect to Plaintiffs’ breach of conttaclaim, Defendant asserts that a breach of
contract claim is subject to Section 13384diction if it involves a maritime contra€tAccording
to Defendant, a maritime contract is one relating to a ship in its use as such, or to commerce or
navigation on navigable watersr to transportation by s to maritime employmerit. In this
case, Defendant argues, the contract chargednDaf¢ with assisting Plaintiffs in collecting
documents that were all to lssued by various third partiesdannection with a vessel’s voyage

and sending them via courier to afdressee designated by Plaint#ff3hus, Defendant argues,

1% Rec. Doc. 7-1 at 4.
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no substantial link exists between the tasks cavbyethe contract andehoperation of the ship,
its navigation, or its management afleagive rise to maritime jurisdictiof?,

Defendant anticipates that Plaintiffs will ake that claims against international freight
forwarders are maritime in nature, however, Defendant argues, there are cases that have held the
opposite?® Moreover, Defendant asserts, it is théuna of the servicesendered, not the label
given to the transaction, thattdemines whether maritime jurisdicn exists; and here, Defendant
was not acting as an international freightafarder in the ordinary sense of the téfriVloreover,
Defendant argues, it was not tasked with arragdpr the transportation by common carrier of the
shipper’'s goods, and therefore, Plaintiffs’ breafhcontract claim does not support admiralty
jurisdiction?®

With respect to Plaintiffs’ tort claim$)efendant argues that neither the location nor
connection conditions for admiralty jurisdiatimver a tort claim@ply in this casé® Defendant
argues that as to location, nonetloé alleged tortious activity occurred on navigable waters, nor
was any alleged injury caused hyvessel on navigable watéfsAs to connection, Defendant
argues, there was no disruptive impact on maritime commef@efendant contends that any

delay caused by the absence of USDA inspectors at the loading time was merely in obtaining a

1d.
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phytosanitary certificate, which is not a prerequisite for any maritime comritéfoethe extent

the certificate was a regiament of Plaintiffs’ end buyer, Defendant argues, such had no impact
on whether the cargo could in fact be transgbftem the load port to the discharge pSrt.
Likewise, Defendant contends, failing to arrarfigr USDA attendance dbading, the alleged
tortious conduct, does not have a sabsal relationship to maritime activif}. Moreover,
Defendant argues, the shore-side behaviorimedjuo issue certificates had no consequence on
whether and how the vessel could 8ailccordingly, Defendant argues, there is no maritime
jurisdiction over the tort claims alleged in Plaintiffs’ complafnt.

2. Defendant argues that Plaintiffs’ tort claims should be disrdigegsuant to Rule
12(b)(6) because those claims are prescribed pursuant to state law, and
alternatively, if this Court finds that admaity jurisdiction exists, all of Plaintiffs’
claims are time-barred pursuatd the doctrine of laches.

Next, Defendant argues thataiitiffs’ state law tort claimsre prescribed pursuant to

Louisiana Civil Code Article 3492, which states that delictual, or tort, actions are subject to a one-
year liberative prescriptiofl. Defendant avers tha&laintiffs’ alleged damages occurred on or

about December 5, 2012, and Plaintiffs ledra®out the alleged dwmges on the same d#y.
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Accordingly, Defendant argues,afitiffs’ tort claims prescried on or about December 5, 2013,
approximately three years before this lawsuit was fited.

In the alternative, Defendant argues, & @ourt finds that maritime jurisdiction exists,
Plaintiffs’ tort claims are time-barred pursuaatthe doctrine of laches, which provides that a
marine cause of action will be dismissed if theas been inexcusable delay in instituting a suit,
which results in prejudice to the defend#iibefendant asserts thatéansidering whether laches
is applicable to a given case, the analogoadesstatute of limitations and the equitable
circumstances of each case must be considéi@efendant argues thtite analogous Louisiana
prescription period for tort claims Louisiana Civil Code Artile 3492, which provides a one-year
period to file suit asserting a tort claffh.Since more than one year has passed since the date of
injury in this case, Defendargtvers, Plaintiffs’ claims he prescribedunder the analogous
Louisiana law, and prejudice and inesable delay are therefore presurtied.

Accordingly, Defendantassers, Plaintiffs have the burdego show that their delay was
excusable or Defendant was not undptgjudiced by their inexcusable defdyRelying on a
declaration by John Imms, an employee of Defenddheatme of the allegkinjury and at present
(the “Imms Declaration”), Defendant asserts thairRiffs cannot meet this burden because
Defendant has been prejudiced in the following wé¥¥ after such a substantial period of time

has passed, both hard documents and electronicHdge been difficult to locate or lost; (2)

%|d. at 10.
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whether relevant witnesses che identified is unknow, and (3) even ifwithesses can be
identified, their memory of the events in question has likely faded with*timefendant further
asserts that Plaintiffs haveever presented Defendant with any excuse for their d&lEus,
Defendant argues, Plaintiffs’ tactaims must also be dismiskas time-barred under the doctrine
of lache<!

Furthermore, Defendant argues that the anamgtaie law period to img a contract claim
under Louisiana law is ten years pursutmtLouisiana Civil Code Article 3498, Although
Defendant acknowledges that Plaintiffs filed tlag/suit within ten years of the alleged injury,
Defendant contends that Plaffgi contract claims should nestbeless be dismissed as time-
barred under the doctrine of laclHédefendant asserts that it has met its burden to prove that
Plaintiffs’ excuse for the delay is invalid andéttDefendant has been prejudiced by the d@lay.
Specifically, Defendant coahds that “Plaintiffs have failed ive any excuse, let alone a valid
excuse, why they waited so long to pursue their claifhadditionally, Defendant argues that it

“suffered prejudice by the inordinate period of tiRlaintiffs waited to bring their claims” for the

451d.

46 1d.

471d.
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491d.

501d. In Defendant’s motion, Defendant states that it has mbtiitden to prove that Plaintiffs’ excuse for the delay
is “valid.” Id. at 11. However, considering the context of Defetidargument that Plaintiffgontract claim is time-
barred because Plaintiffs have not provided a valid excuse for their delay and Defeasiprejudiced, the Court
assumes that the word, “valid,” in the aforementionedesestwas a typographical error, and Defendant intended to

write, “invalid.”
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same reasons set forth regarding the tort ctaidccordingly, Defendant argues, Plaintiffs’
contract claim is time-barred under maritime law pursuant to the doctrine of taches.
B. Plaintiffs’ Arguments in Opposition to Defendant’s Motion to Dismiss
1. Plaintiffs argue that disrssal pursuant to Rul#2(b)(1) is not warranted because
the Court has maritime jurisdiction over the contract claim, and the Court may
exercise jurisdiction over the remaining claims because they affect Plaintiffs’ rights
as parties to the maritime action.

In opposition, Plaintiffs firsargue that contracts involvirfgeight forwarders support the
existence of maritime jurisdictioff. Specifically, Plaintiffs comnd that Defendant’s argument
that there are cases which have found that claims against international freight forwarders are not
maritime in nature has been rejected, and & dbntrary, federal circuit court jurisprudence
instructs that contracts involving freigHbrwarders support the existence of maritime
jurisdiction>®

QuotingIngersoll Milling Machine Co. v. M/V BODENA case in the Second Circuit,
Plaintiffs argue, “The procuremtaf the proper papers and dooents relating to a shipment by
sea is an essential and integral part of thppaig process; a contract to obtain those papers,
therefore, falls squarely within the admiralty jurisdiction of the federal cotrtBlaintiffs
additionally citeBDL International v. Sodetal USA, In@ case decided by a district court in the

District of South Carolina, for the proposition tis&trvices may be classified as essential to the

521d. at 13.

531d.
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successful shipment of materials to the extentwhi&iout such services, a vessel’'s material could
not enter their destination.Finally, citingRainly Equipos de Riego S.R.L. v. Pentagon Freight
Services., InG a case decided by a district court in the Bewrt District of Texas, Plaintiffs argue
that a “freight forwarder” normiy only acts for the shipper irmr@nging for transportation of the
cargo, and here, Defendant was tasked with pmregpand issuing various ceitates which related
directly to the loading andansportation of cargo on a vesgeAccordingly, Plaintiffs argue,
Defendant acted as a fgéit forwarder in preparing and isegidocuments that were essential to
transportation of cargo on the Vessel, and theeefthre contract at issue involved a maritime
service giving rise to admiralty jurisdicti6h Accordingly, Plaintiffsargue, their claims should
not be dismissed pursuant to Rule J@(pfor lack of admiralty jurisdictiof°

In the alternative, Plaintiffs argue that this Court has diversity jurisdi¢tiraintiffs aver
that one of the Plaintiffs isdomiciled in Georgia, the othes domiciled in the United Arab
Emirates, and Defendant is domiciled in Louisiaanag therefore, there is complete diverSity.
Plaintiffs further assert thahe amount in controversy exceeds $75,000, and Defendant has not

challenged that asserti6hMoreover, Plaintiffs contend, eventife Court were to conclude that

571d. at 4 (citingBDL Intl. v. Sodetal USA, Inc377 F.Supp.2d 518, 523 (D.S.C. 2005)).

581d. at 5 (citingRainly Equipos de Riego S.R.L. v. Pentagon Freight Svs.9f&F.Supp. 1079 (S.D. Tex. 1997)).
d.
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there is not subject matterrisdiction, the appropate remedy would bealismissal without
prejudice*

Finally, Plaintiffs argue that since adntiyajurisdiction is esthlished by Plaintiffs’
contract claim, the Court “may entertain an issuieaafd where it is allegkas affecting the rights
of parties to a maritime actio®>

2. Plaintiffs argue that disrssal pursuant to Rul#2(b)(6) is not warranted because

all of Plaintiffs’ claims are contractuan nature and therefore not prescribed.

Plaintiffs argue that all of #r claims are contractual intuae, and therefore, the one-year
prescription period that applies to delictual claims does not applyhBresuant to Louisiana
Civil Code Article 3499, Plaintis argue, a personal action bdsen contract is subject to a
liberative prescription of ten years, and theref Plaintiffs claims are not prescrib&d.

With respect to the doctrine laiches under maritime law, Ri#iffs argue that the relevant
analogous state law is the 10-year prescriptioroddor contract claims pursuant to Civil Code
Article 34998 Plaintiffs further argue thatontrary to Defendant’ssaertion, it is th “party who
pleads laches as a defense [that] must showmigtunreasonable deldput also resultant undue
prejudice,” and Defendant, as the party who geblaches, has failed toeet either burdef.

As an initial matter, Plaintiffs note th#tte Imms Declarationffered by Defendant in

support of its motion to dismiss pursuant to RLB{b)(6) is inappropate and should not be

641d.
651d.
561d.
571d. at 7.
581d.

691d. at 8 (quotingNVest Wind Africa Line, Ltd. v. Corpus Christi Marine Svs, 884 F.2d 1232 (5th Cir. 1988)).
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considered because affidavits are typically not considered on a motion to dfsimiaay event,
Plaintiffs argue, the Imms Dexhtion fails to meet Defendes burden of showing undue
prejudice insofar as Imms admits that he receidlgadand letters from Plaintiffs before this lawsuit
was filed, putting Defendant on notice in advance of December 26,2Bu#thermore, Plaintiffs
argue that in the declaration, Immerely contends that documehtsve been difficult to locate,
not that they have been impossible to find, and gives no exaofgdesv many instances of lost
documents have occurrédFinally, Plaintiffs argue that Defilant fails to establish that an
inordinate amount of time has passed, and Defendant was not prejudiced since it was put on notice
of Plaintiffs’ claims by 2014 when Pldifis demanded that Defendant pay $636,234.61 in
damages, plus interest and cost, as a restteofailure of performance alleged in this matter,
which Defendant rejected.Therefore, Plaintiffs assert, thefelese of laches has not been proven
by Defendant, as there was no lgrygdelay in alerting Defendaid this claim, and the motion
should be denied.
C. Defendant’'s Arguments in FurtheSupport of the Motion to Dismiss
1. Defendant argues that Plainsff claims should be dmissed pursuant to Rule
12(b)(1) because the servicendered pursuant to theogtract did not create a
substantial link between the contract ahé operation of thehip, and therefore,

this Court lacks admiralty jurisdiction.

701d. (citing Clemmons v. Georgia-Pacific Cor2015 WL 9307272, 4 (M.D. La. 2014)).
1d.

21d. at 8-9.

71d. at 9.
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In reply, Defendant argues that no direct anldstantial link betweethe contract and the
operation of the ship exists insofar as Defartdwas not engaged to perform any essential
maritime tasks, nor was it appointed as vessel dgetite port call, nor was it requested to review
load orders as issued by Plaintiffs to the lagderminal, and there is evidence to the contrary.

Defendant further argues ttiae cases cited by Plaintiffjgersoll Milling Machine a case
in the Second Circuit, anBDL Internationa) a case in the District of South Carolina, are not
binding on this Court® Furthermore, Defendant argues, batle distinguishable in that, here,
Defendant was tasked with assisting Plaintiffeatlecting documents thatere all to be issued
by various third parties in connection with a \@'ssvoyage and sending them via courier to an
addressee designated by Plaintiff©efendant additionally arguethe contract itself must be
maritime in nature, and “any resulting claim for derage is insufficient to bring the case within
the court’s maritime jurisdiction’®

Defendant argues that of their tort claims, Plaintiffs only addressed fraud in the opposition,
and accordingly, Plaintiffs’ claims for negligenaad gross negligence should be dismissed as
unopposed? With regard to the fraud claim, Defendant argues, “there is no evidence that the
underlying contract was maritime in naturendermining Plaintiffs’ very abbreviated

Opposition.®°

> Rec. Doc. 17 at 1-2.
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With regard to Plaintiffs’ alternative badsr jurisdiction pursuant to 28 U.S.C. § 1332,
Defendant does not contend thatplaeties are not diverse or tiAaintiffs’ claim does not purport
to exceed $75,008. However, Defendant argues thahét Court can and should dismiss the
Complaint’s claims filed under the Court’s meme jurisdiction under 28 U.S.C. § 1333, leaving
only the claims to be resolved umdiee Court’s diversity jurisdiction®?

2. Defendant argues that Plaintiffs’ ctas for fraudulent nsrepresentation,
negligence, and gross negligence shoulddisenissed pursuant to Rule 12(b)(6)
because those are by definition, tort claimst contract claims, and are prescribed
pursuant to state law.

Defendant argues that the term “delictualralais synonymous with the term “tort claim;”
claims sounding in fraudulent misrepreséinta negligence, and gross negligence are
delictual/tort claims; and Plaifffis’ contract and delictual/tort@ims are not mutually exclusi&.
Furthermore, Defendant argues, Plaintiffs admit theeye asserted both a breach of contract claim
and separate tort claims insofas Plaintiffs divide their guments in support of maritime
jurisdiction into two pad, one under the heading, “a. Contr@laim,” and the second under the
heading, “b. Tort Claim® Accordingly, Defendant assertse one-year prescription period under
Louisiana Civil Code Article 3492 applies to Piglifs’ claims for fraudulent misrepresentation,

negligence, and gross negligene@d as more than one ydas passed between the incident

8l1d.
8|d.
81d. at 4-6.

84|d. at 5.
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giving rise to this litigation anthe time of its ifing, these claims are gscribed and should be
dismissed?®

3. Defendant argues that if admiralty jurisdioti exists, Plaintiffs’ breach of contract

claim should be dismissed pursuant tdeR12(b)(6) because the claim is time-
barred pursuant to the doctrine of lachas Defendant has been prejudiced by
Plaintiffs’ inexcusable delay.

Finally, with regard to the breach of caadt claim, Defendant argues that it has been
prejudiced by the inordinate delay in the filing of this law&uidefendant argues specifically that
the jurisprudence is clear that “loss of resprdestruction of evidence, fading memories, or
unavailability of witnesses” nyaconstitute prejudice sufficient to bar a claim under the doctrine
of laches®’ and that courts can and have dismissed claims under the doctrine of laches where, as
here, the plaintiffs fail to explain why they deldyia asserting their claims, even when the claims
were brought within the forum seg$ baseline prescription periét.

. Law_
A. Legal Standard on a Rule 12(b)(1) Motioto Dismiss for Lack of Subject Matter

Jurisdiction

Federal Rule of Civil Procedure 12(b)(1) pidms that an action may be dismissed “for

lack of subject-matter jurisdictiof?“The burden of proof for a Rule 12(b)(1) motion to dismiss

851d. at 6.

86 1d.

871d. (quotingCornetta v. United State851 F.2d 1372, 1378 (Fed. Cir. 1988)).

88 |d. (citing Powell v. Global MaringLLC, 671 F. Supp. 2d 830, 839 (E.D. La. 2009)).

8 Fed. R. Civ. P. 12(b)(L).
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is on the party asserting jurisdictioff."When a Rule 12(b)(1) motion féed in conjunction with
other Rule 12 motions, the cowthould consider the Rule 12(b)(urisdictional attack before
addressing any attack on the mer#s.”

B. Legal Standard on Establishing Admiralty Jurisdiction

“A federal court’s authority to hear casesomiralty flows initially from the Constitution,
which ‘extend[s]’ federal judicial power ‘to all Cases of admiralty and maritime Jurisdicfion.”
“Congress has embodied that power in a statute givingdedistrict courtsoriginal jurisdiction

.of ... [a]ny civil case of admiralty or maritime jurisdiction . .%3.”

A breach of contract claim falls within theo@t's admiralty jurisdiction if it involves a
maritime contract? According to the Supreme Court, “A maritime contract is one in which the
‘primary objective is to accomplish thensportation of goods by sea . . %’In determining
whether a contract is maritime, courts look“tbe nature and character of the contract” to
determine whether it has “reference toritirae service or maritime transactior’8.Moreover,
according to the Fifth Circuit, “A maritime contrastone ‘relating to a ship in its use as such, or

to commerce or navigation on navigable watensto transportation by sea or to maritime

9% Ramming v. United State281 F.3d 158, 161 (5th Cir. 2001) (citivgDaniel v. United State§€99 F. Supp. 305,
307 (E.D. Tex. 1995)).

911d. (citing Hitt v. City of Pasaden&61 F.2d 606, 608 (5th Cir. 1977)).

92 Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock 603 U.S. 527, 531 (1995) (citing U.S. Const., Art. Ill,
8§ 2).

931d. (quoting 28 U.S.C. § 1333(1)).
94 See Gulf Coast Shell & Aggregate LP v. Newsi3 F.3d 235, 240 (5th Cir. 2010).
% Norfolk Southern Ry. Co. v. Kirb§43 U.S. 14, 24 (2004).

%1d. at 23.
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employment.’®” The Fifth Circuit has further explained:
In order to be considered maritime, #hanust be a direct and substantial link
between the contract and thygeration of the ship, its mgation, or its management
afloat, taking into account the needs & #hipping industry, for the very basis of

the constitutional grant of admiralty juristion was to ensure a national uniformity
of approach to world shippir.

“[A] party seeking to invoke federal admiraftyrisdiction pursuant to 28 U.S.C. 8§ 1333(1)
over a tort claim must satisfy conditions baih location and of connection with maritime
activity.”®® To satisfy the “location” requirement, a pitiff must show thathe alleged “tort at
issue either ‘occurred on navigabdater,” or if the injury is dtered on land, that it was ‘caused
by a vessel on navigable watet?® The “connection” requirement involves a two-pronged
analysis: (1) whether the incident, described imegal characteristics, has a potentially disruptive
impact on maritime commerce; and (2) whether the general character of the alleged tortious
conduct giving rise to the incident hasubstantial relationship to maritime activi§f.

Moreover, inSwift & Co. Packers v. CompanColombiana Del Caribe, S.Ahe Supreme
Court held that it was appropriateexercise admiralty jurisdicin over a “subsidiary or derivative
issue in a litigation clearly maritime,” where “ngsary to the complete adjustment of rights over
which admiralty has independent jurisdictidf?” To do otherwise, the Supreme Court reasoned,

“would require an absolute rule that admiyais rigorously excluded from all contact with

97 Gulf Coast Shell & Aggregate LP v. Newl623 F.3d 235, 240 (5th Cir. 2010) (quotihé.R., Inc. v. M/V Lady
Lucille, 963 F.2d 96, 98 (5th Cir. 1992)).

98 Alphamate Commodity GMBH v. CHS Europe &Y F.3d 183, 187 (5th Cir. 2010).

9 Jerome Grubart, Inc., v. Great Lakes Dredge & Dock, 6&3 U.S. 527, 534 (199%¢e also Barker v. Hercules
Offshore, InG.713 F.3d 208, 215 (5th Cir. 2013).

100 Barker, 713 F.3d at 215 (quotir@rubart, 513 U.S. at 534).
1011d, (citing Grubart, 513 U.S. at 534).

102339 U.S. 684, 691-93 (1950).
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nonmaritime transactions and from all equitabklesf, even though such nonmaritime transactions
come into play, and such equitable relief is soughthe course of admiralty’s exercise of its
jurisdiction over a matter exclusively maritim€?In Swift & Co. Packersthe Supreme Court
concluded, “We find no restriction upon admiralty by chancery so unmdeas to bar the grant
of any equitable relief even whehat relief is subsidiary tessues wholly within admiralty
jurisdiction.”04
C. Legal Standard on a Rule 12(b)(6) Motion fismiss for Failure to State a Claim Upon

Which Relief Can Be Granted

Federal Rule of Civil Procedure 12(b)(6)ppides that an action may be dismissed for
“failure to state a claim upowhich relief can be granted®® A motion to dismiss for failure to
state a claim is “viewed with sfiavor and is rarely granted® “To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state a claim for relief that
is plausible on its face ¥ “Factual allegations must be enoughdise a right toelief above the
speculative level?®® A claim is facially plausible when ¢hplaintiff has pleaded facts that allow

the court to “draw a reasonable inference tihatlefendant is liabfer the misconduct alleged®

1031d. at 691.

1041d, at 691-92.

105 Fed, R. Civ. P. 12(b)(6).

106 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards@r¢.F.2d 1045, 1050 (5th Cir. 1982).
107 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombj\650 U.S. 544, 570 (2008)).
108 Twombly 550 U.S. at 556.

1091d. at 570.
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On a motion to dismiss, asserted claimslierally construed in favor of the claimant,
and all facts pleadeare taken as trué® However, although required swcept all “well-pleaded
facts” as true, a court is not required to accept legal conclusions &5 tivéile legal conclusions
can provide the framework of a complainteyhmust be supported gctual allegations??
Similarly, “[tlhreadbare recitals of the elemeatsa cause of action, supped by mere conclusory
statements” will not sufficét*The complaint need not containtaiéed factual allegations, but it
must offer more than mere labels, legal conclusionsormulaic recitationsf the elements of a
cause of actioh* That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatioit® From the face of the complaint, there must be enough
factual matter to raise a reasonable expectatiahdiscovery will reveal evidence as to each
element of the asserted claif8If factual allegations are insuffent to raise a right to relief
above the speculative level, or if it is appargain the face of the contgint that there is an

“insuperable” bar to reliethe claim must be dismissétl.

110 | eatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Us@7 U.S. 163, 164 (19933ge also
Tellabs, Inc. v. Makolssues & Rights, Ltd551 U.S. 308, 322-23 (2007).

l|gbal, 556 U.S. at 677-78.

1121d. at 679.

1131d. at 678.

114 Id.

115 |d

18 ormand v. U.S. Unwired, Incs65 F.3d 228, 257 (5th Cir. 2009).

117 Carbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir. 200Mpore v. Metro. Human Serv. DeplMo. 09-6470, 2010
WL 1462224, at * 2 (E.D. La. Apr. 8, 2010) (Vance, J.) (citioges v. Bocks49 U.S. 199, 215 (2007)).
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D. The Doctrine of Laches

Pursuant to the doctrine of laches, a claiithiv a district court’s admiralty jurisdiction
may be barred if there has baeexcusable delay in instituting a suit which results in prejudice to
the defendant® In applying the doctrine of laches, theffisgep is to identify the state prescription
period that is analogous to the claimingeasserted in admiralty jurisdictidf?. “A plaintiff's
failure to bring a claim within the time allo@aunder the analogous stat@atute of limitations
creates a rebuttable presumptiopafjudice and inexcusable deldy®To rebut this presumption,
a plaintiff must show that the delay was exdisand that the defendiasuffered no prejudice!?
If the plaintiff fails to meet their burden, tis&aim may be time-barred pursuant to the doctrine of
laches!??

IV. Analysis

A. Whether This Court Lacks Admiralty Jurisdiction and Therefore Plaintiffs’ Claims

Are Subject to Dismissal Pursuant to Rule 12(b)(1)

With respect to Plaintiffs’ breach of conttaclaim, Defendant gues that nsubstantial
link exists between the tasks covered by the conhénad the operation of the ship, its navigation,

or its management afloat to give rise to maritjoresdiction. With respect to Plaintiffs’ tort claims,

118 See Woessner v. Johns-Manville Sales C@7 F.2d 634, 636 (5th Cir. 1985) (“The sole issue before this court
is whether the appellants’ tort claims were within thstratit court's admiralty jurisdiction, thus affording the
appellants the doctrine of excusable lachesg§ also, e.g., Vega v. The Malllal F.2d 415, 416 (5th Cir. 1961)
(applying the doctrine of laches in findingatta tort claim for libel was not time-barred).

119 Uisdean R. Vasd he Admiralty Doctrine of LachgS§3 LA. L. REv. 495, 517 (1992)ee alsdJnderwriters Ins.

Co. v. Offshore Marine Contractors, Ind42 F. Supp. 2d 325, 332 (E.D. La. 2006) (“In considering whether laches
is applicable in a given case, the analogous state stdtliteitations and the equitable circumstances of each case
must be considered.”).

20Underwriters Ins. C.442 F. Supp. 2d at 332.
121 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards,@n¢ F.2d 1045, 1057 (5th Cir. 1982).
1221d, (“Because the pleadings show no esatile reason for [the counterclaimahtielay, its laches argument must

fail.”).
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Defendant argues that neither the “location” fammnection” condition$or maritime jurisdiction

over a tort claim are satisfied in this case. €hme, Defendant argues, Plaintiffs’ claims filed
pursuant to the Court’'s admiralty jurisdictionosid be dismissed pursuant to Rule 12(b)(1).
Plaintiffs, in turn, argue that Defendant’s role in preparing and issuing documents was a maritime
service, and therefore, the contrimtthose services is a maritiroentract giving rise to admiralty
jurisdiction. Plaintiffs further argue that this Court may entertain an issue of fraud where it is
alleged as affecting the rights pérties to a maritime action. Tledore, Plaintiffs contend, this
Court has admiralty jurisdictioover Plaintiffs’ tort claims.

In order for a contract to be considered mastithere must be a direct and substantial link
between the contract and the operation of thg, $ts navigation, or its management afl&at.
Defendant relies oAlphamate Commodity GMBH v. CHS Europeisaupport of its argument
that the label of “freight forwarder” ascribed@efendant in the complaint is insufficient to give
rise to maritime jurisdiction over Plaintiffs’ breaoh contract claim, where the services at issue
here were not of the typical natuperformed by a freight forward&f. Moreover, Defendant
argues, that whether or not Pitifs label Defendant as a “ight forwarder,” there was not a
direct and substantial link between the contetcissue here and the operation of the ship, its
navigation, or its management afloat suffitiengive rise to aahiralty jurisdiction.

In Alphamate Commodity GMBHhe defendant contracted gell corn toa third party,

who allegedly owed money to the plainfitf. The plaintiff sought and ohined an attachment on

123 Alphamate Commodity GMBI827 F.3d at 187.
124 Rec. Doc. 7-1 at 6 (citinglphamate Commodity GMBI27 F.3d at 187).

125|d. at 185.
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a shipment of corn from the defendant bound for the third p&Whe defendant contended that
they, not the third party, owned the corn, becaitlgetransferred upon payment, which had not
occurred?’ The plaintiff did not dispuat that the primary subject tber of the contracts between
itself and the third party owinigfmoney was the sale of graiff. Moreover, the only link between
the contracts and the operationtioeé ship was that the contracsntemplated that the plaintiff
would ship the grain via seaatrsport and included the termFR” (Cost and Freight), meaning
that the plaintiff was responsiblerfarranging and paying for transpét.

In Alphamate Commodity GMBHiting the Supreme Court casdéorfolk Southern Ry.
Co. v. Kirby the Fifth Circuit emphasized, “[a] maritime contract is one in which the ‘primary
objective is to accomplish the transportation of goods by $&aAtcordingly, reasoning that the
primary purpose of the contracts was the salgrah, and sea transport was merely “incidental,”
rather than direct, to accomplishing that purpose, the Fifth Circuit held that the plaintiff in
Alphamate Commodity GMB#d not present prima facieadmiralty claimt3!

Plaintiffs cite two casedngersoll Milling Machire. Co. v. M/V BODENAa case in the
Second Circuit, an@BDL International. v.Sodetal USA, Inc.a case in the District of South
Carolina, in support of their argemt that a “freight forwardingtontract is maritime in naturé?

However, neither case is binding on this Court. Instiigdy Orleans Stevedoring Co. v. United

126 Id

2714,

1281d. at 187.

1291d. at 186.

101d. at 187 (citing 543 U.S. 14, 24).
31d. at 188.

182 Rec. Doc. 14 at 3-4.
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States a case in the Fifth Circuiprovides analogous authorit§?. There, the Fifth Circuit held
that the contracts at issue were maritime cordracstd therefore, the district court had admiralty
jurisdiction®* In New Orleans Stevedoring Gthe conflict arose out ahe alleged breach of
two contracts between New Orleans Stevedp@ompany and the Department of DefelSe.
One contract provided for “the unloading and loadihgars, barges, or trks to and from piers,
docks, wharves” at New Orleans and the othevigded for stevedoring services at New Orleans
in which the company agreed ‘timad and discharge cargoes andannection therewith . . . [and]
perform all duties of a stevedore amy (designated) vessel . .13%*After considering the nature
and subject matter of the contmdg} in question, the districtourt held that they were both
essentially maritime in naturé® Finding no error, the Fifth Circuit affirméed®

Although Defendant’s reliance ddiphamate Commodity GMB#dr the applicable legal
standard to determine whether a contract is maritinmature is valid, this case is distinguishable
on the facts. Here, sea transport was not meneigental to accomplishing the purpose of the
contract between Plaintiffs and Defendant; rattiee central purpose of the contract, regardless
of the “freight forwarding” label, was to facilitate the transportation of goods by sea. In effect, the
contract served no other purpose tauacquire the documents nesary to effectuate “commerce

... on navigable waters,” and is therefore a maritime corifiact.

133439 F.2d 89 (5th Cir. 1971).
13414, at 92.
13514, at 90.

136 Id

1371d. at 92.

138 Id

139 Gulf Coast Shell & Aggregate |.B23 F.3d at 240 (quotinbA.R., Inc.963 F.2d at 98).
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Moreover, the contractual dutiesDéfendant in this case amore similar to those of the
defendant ilfNew Orleans Stevedoring Cto the extent that as Mew Orleans Stevedoring Co
Defendant’s contractual dutiescloded various tasks for the gmaration of sipper’s cargo.
Specifically, Plaintiffs allege that they hired Defiant as a freight forwarder to arrange services
for cargo to be loaded onto the Ves$@lAdditionally, Plaintiffs allege that Defendant’s
contractual responsibilities included securingraltessary inspections, approvals, bills of lading,
and certificates for the Plaintiffs’ cavgincluding a phytosatary certification**! Pursuant tiNew
Orleans Stevedoring Coand contrary to Defendant’s argurhehe duties of the shipper’s agent
need not include booking the vessel for transpaortatf the shipper’s goods for the contract to be
considered a maritime contract. Moreoveiaw Orleans Stevedoring Cthe Fifth Circuit made
clear that contracts essentially for the preparation of cargo for sea transport may constitute
maritime contract$?*?

Accordingly, Plaintiffs have met their burdehestablishing a substtal link between the
contract and the operation of the ship in tpamgng Plaintiffs’ goods, such that the contract
constitutes a maritime contract. Therefore, tb@urt has admiralty jurisdiction over Plaintiffs’
claim for breach of contract.

Furthermore, the two cases cited by Plaintiffegersoll Milling Machine Co. v. M/V
BODENAandBDL International. v. Sodetal USA, Inthough not binding othis Court, support
the Court’s conclusion that admiralty jurisdarii exists over Plaintiffsclaim for breach of

contract, insofar as both courts in those cases determined that the services rendered, as here, were

10Rec. Doc. 1 at 3.
141 |d

142439 F.2d at 89.
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essential to the shipment of goods by $één contrastJohnson Productsa case in the Southern
District of New York, which Defendant cites, though also not binding, is distinguistfaflleere,
the plaintiff argued that the requisite maritimacact was a fraudulent bill of lading which was
presented to the plaintiff by the defend&ftdowever, the bill was actually prepared by an entity
who was not party to the action, and the defenaemely passed the bill on to the plaintif. The
court recognized that while a bill of lading itselihy be a maritime contract, the forwarding of a
bill of lading did not in itself create a maritincentract between the plaintiff and the defendant,
and therefore, there was no admiralty jurisdiction over the plaintiff's cldihtdere, Plaintiffs
allege that Defendant, who was atpdo the contract at issue,ragd to perform certain services
pursuant to that contract, and thaservices had a direct and dalsial link to the transportation
of goods by sea. Accordinglyphnson Products not persuasive that the Court lacks admiralty
jurisdiction over Plaintiffs’ claim fobreach of contract in this case.

Having found that Plaintiffs’ breach of coatt claim supports admiralty jurisdiction,
pursuant toSwift & Co. Packersthis Court has admiralty jwdiction over any subsidiary or
derivative issue necessary to the complete adjustaidiaintiffs’ rights.Here, Plaintiffs allege
the same set of facts and injuries in supportheir claims for fraud, negligence, and gross
negligence. IrBwift & Co. Packersthe Supreme Court held thatercising jurisdiction over the

plaintiff's claim for fraud arisingn connection with an attachmesgeking to effectuate a claim

1431ngersoll Milling Mach. Ca.829 F.2d 293BDL Intl., 377 F.Supp.2d 518.
144 Johnson Products Co., In&19 F. Supp. 764.
1451d. at 767.

146 Id

147 Id
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incontestably in admiralty was propéf Likewise, the exercise of jurisdiction over Plaintiffs’ tort
claims here is proper for the compleijustment of Plaintiffs’ rights.

Thus, this Court has admiralty jurisdiction ol of Plaintiffs’ claims, and Defendant’s
Rule 12(b)(1) motion to dismiss for lack admiralty jurisdiction is hereby denied.

B. Whether Plaintiffs’ Claims Are Time-Bared and Therefore Subject to Dismissal

Pursuant to Rule 12(b)(6) for Failure to State a Claim

Defendant argues that Plaintiftert claims are time-barred under the doctrine of laches
because the analogous Louisiana prescriptive péoiotbrt claims pursuant to Louisiana Civil
Code Article 3492 is one year, that period hagired, and Plaintiffs ganot demonstrate that
Defendant was not unduly prejudiced by their mesable delay. Defendant additionally argues
that Plaintiffs’ breach of contractaim, although subject to a tgear prescriptive period, is also
time-barred pursuant to the doctrioelaches because Plaintiffs’ delay in bringing the breach of
contract claim was unreasonable.

Plaintiffs argue that all of #ir claims are contractual intoae, and therefore, the one-year
prescription period that applies delictual claims does not apphere. Rather, Plaintiffs argue,
the ten-year prescription periofbund at Louisiana Civil Cod@rticle 3499, is the applicable
analogous Louisiana prescription period under therihec of laches. Furthermore, Plaintiffs
argue, Defendant has not met its burden of shgwiat Plaintiffs’ allege delay was unreasonable
and resulted in undue prejudice.

As discussed above, under the doctrine of lachewim within a distct court’s admiralty

jurisdiction may be barred if there has beesxousable delay in instiing a suit ad prejudice

148 Swift & Co. Packers339 U.S. 684, 693 (1950).
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resulting therefrom to the defendafitin applying the doctrine ofithes, the court first identifies
the state statute of limitations that is agalos to the claim being asserted in admiralty
jurisdiction°“A plaintiff's failure to bring a clainwithin the time allved under the analogous
state statute of limitations createsebuttable presumption ofgjudice and inexcusable delaly?

Louisiana Civil Code article 3492 provides pertinent part that “glictual actions are
subject to a liberative prescription of one year.” Louisi@nal Code article 3499 provides that
“[ulnless otherwise provided by legislation, a pers@ation is subject to kberative prescription
of ten years.” Considering thegmvisions, the Louisina Supreme Court heecognized that “[a]n
action in tort is governed by tlgrescriptive period of one year idan action on a contract is
governed by the ten year prescriptive period for personal acfithsloreover, the Louisiana
Supreme Court has recognized that “[i]t is the reatf the duty breachdatiat should determine
whether the action is #tort or in contract.3

Plaintiffs allege that the jury giving rise to their clans occurred in December 2012, and
Plaintiffs filed this lawsuit on October 28, 2018 Both parties agree that the ten-year prescriptive
period found at Article 3499 applies to Plaintiffs’ breach of contract claim. Therefore, the breach
of contract claim was brought within the as@bus prescriptive periodnder Louisiana law.
Nevertheless, Defendant contetigigt Plaintiffs’ breach of contract claim should be barred under

the doctrine of laches because there has beenusalle delay in institung the suit. Defendant

149 SeesupraSection I11(D).

10 vass,supranote 120 at 51%ee alsdJnderwriters Ins. Cq.442 F. Supp. 2d at 332.

151 Id.

152See Roger v. Dufren613 So. 2d 947, 948 (La. 1993) (citing La. Civ. Code arts. 3492, 3499.
1531d. (citing Sciacca v. Polizzi403 So.2d 728, 730 (La. 1981)).

154 Rec. Doc. 7-1 at 1.
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also argues that it was prejudidey the delay because documents and electronic files are difficult
to locate, it is unknown whether witnesses can éastifled, and witnessesiemories of the events
in question have likely fadedith time. However, these arguments are merely conclusory and
insufficient to establish that Defendant is pregedi by the delay such thBtaintiffs’ breach of
contract claims should be badrdy the doctrine of laché® Accordingly, the Court denies
Defendant’s motion to the extent it argues thatrféifés’ breach of contract claim is time-barred.
Plaintiffs also contend that the ten-year prescriptive period found at Article 3499 applies
to their fraudulent misrepresentation, negligeac®l gross negligence claims because, Plaintiffs
argue, those claims are contrattnaature. Plaintiffs cittandis & James Construction Company
v. Gee Gee Corpa Louisiana Fourth Circuit Court Appeal case, to support this assertidrin
Landis & James Construction Compartiie court considered whether a subcontrator’'s claim
against an architect, with whom the subcontralctat no contractual relatiship, was in tort or
quasi-contract®” Moreover, in that case, the subcontractiol not allege that a contract existed

between it and the architect &t anly that the obligation at issuwas quasi-contraal, such that

155 To the extent Defendant relies on the Imms Declaration to show prejudice, the Court doessiusr the
document. It is well established that, in deciding whether to grant or deny a motion to dismiss parBudat t
12(b)(6), a district court may not “go outside the complai@atter v. Target Corp.541 F. App’x. 413, 416-17 (5th

Cir. 2013);Rodriguez v. RutteB10 F. App’'x 623, 626 (5th Cir. 200Htabile v. BP, p.l.¢ No. 11-1783, 2016 WL
5231839, at *16 (E.D. La. Sept. 22, 2016) (Brown, J.). Generally, when considering a motion to dismiss, the Court
may only consider the contentstbé pleadings and its attachme@sllins v. Morgan Stanley Dean Witi&24 F.3d

496, 498 (5th Cir. 2000). The Fifth Circuit permits aited incorporation exception, which allows documents attached
to a motion to dismiss to be considered part of the pleaditigsy are referred to in éhplaintiff's complaint and are
central to the plaintiff's claimSee Scanlan v. Tex. A & M Uni@43 F.3d 533, 536 (5th Cir. 2008ee also In re
Katrina Canal Breaches Litig495 F.3d 191, 205 (5th Cir. 2007) (holding that it was appropriate for the district court
to consider contractattached to the defendants’ motion to disntiesause the contracts were referred to in the
complaints and are centri@ the plaintiffs’ claims). Here, theeclaration of Lucas Sandmeier is not referenced in
Plaintiffs’ complaint.Accordingly, the Court cannot consider this document on a motion to dismiss. Thefrafsee, t
arguments are best left for summary judgment after the parties have had sufficient time todiscahety.

156 andis & James Const. Co. v. Gee Cee Gd¥p. 95-1927 (La. App. 4 Cir. 2/15/96); 669 So. 2d 126%,denied
96-0695 (La. 4/26/96); 672 So. 2d 910.

1571d. at 1266.
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the ten-year prescripth period would apply?® There, the court held that the subcontractor’s
economic damages resulted from defective dedigrihie architect, and that an action for such
sounds in tort and is therefore governed by they@ae prescription period set forth in Article
34921

This case is distinguishable frobandis because here Plaintiffs bring both a claim for
breach of contract and claims that appear to betdal in nature. Moreover, Plaintiffs fail to plead
any facts showing how their fidulent misrepresentation, negligenand gross negligence claims
are contractual in nature. Although the ten-ypaascriptive period found at Article 3499 is a
“catch-all” provision applicable to all persoredtions unless otherwiggovided by legislation,
Plaintiffs have not cited any authority to suppibetir assertion that spplies to these claims.
Therefore, the one-year prescmietiperiod found at Article 3492 appsdo apply to these claims.

Plaintiffs allege that the injury givingse to their claims occurred in December 2012.
Plaintiffs filed this lawsuit on October 28, 2016, nearly four years. |&ecordingly, because
Plaintiffs’ failed to bring their tad claims within theanalogous state statuteliofitations, Plaintiffs
have the burden of showinthat their delay was excusablnd that Defendant was not
prejudiced®® Plaintiffs argue that there was noejudice to Defendant and any delay was
excusable because Defendant was put on noticertey2D14 of Plaintiffs’ claims, when Plaintiffs
demanded that Defendant pay $636,234.61 in damagessinpérest and costas a result of the

alleged failure of performance alleged in this mafteHowever, Plaintiffs neither explain nor

158 Id

1591d. at 1267.
160 Kaiser Aluminum & Chem. Salgg77 F.2d at 1057.

161 Rec. Doc. 14 at 9.
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cite case law for the proposition that notice to a defendant of alleged liability for damages
ameliorates prejudice resulting from a plaintiff'dajein actually bringing a legal claim, and the
Court is aware of no such authority. Even if Riidis are correct thdDefendant was put on notice
of its alleged liability by Jun2014, and that this somehow amgi@s prejudice, more than one
year since the date of injuhad still elapsed by June 2014. MoregWaintiffs provide no excuse
for the delay in bringing their tort claims, add not explain why Defend& was not prejudiced
by the delay between the date of yjand the date of filing, or b&een the date of injury and the
date of purported notice, both of which exceededdtiescription period of one year. Accordingly,
Plaintiffs have failed to rebut the presumptioattBefendant was prejudid@nd Plaintiff's delay
was not excusable where Plaintiffs failed to fileithtort claims within one year of the date of
injury. Thus, Plaintiffs’ tort claims appear be time-barred pursuant to the doctrine of laches.
However, dismissal is a harsh remedy, andGbart is cognizant of the Fifth Circuit’s
instruction that a motion to dismiss under Ruleb)@) “is viewed with dsfavor and is rarely
granted.?®2 Short of granting a motion wismiss, a court may grant Plaintiffs leave to amend the
complaint!®3 Accordingly, the Court wilgrant Plaintiffs leave to amend their complaint to show
either how Article 3499 applies to their fralelt misrepresentation, negligence, and gross
negligence claims or how those claims moétime-barred by the doctrine of laches.

V. Conclusion

For the reasons set forth above, the Court fthds it has admiraltyurisdiction over all
claims asserted by Plaintiffs. Accordingly, fBedant’s motion to dismiss pursuant to Rule

12(b)(1) is denied. The Court further finds that Plaintiffs’ claim for breach of contract is not time-

162Beanal v. Freeport—-McMoran, Incl97 F.3d 161, 164 (5th Cir. 1999).

163 See Carroll v. Fort James Corpt70 F.3d 1171, 1175 (5th Cir. 2006) (quotiligssouy v. Gulf Coast Inv. Corp.
660 F.2d 594, 597-98 (5th Cir. 1981)).
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barred; and therefore, Defendant’s motion to dismissuant to Rule 12(b)(6) is denied as to this
claim. Finally, the Court finds #t Plaintiffs’ fraudulent misrepsentation, negligence, and gross
negligence appear to be timentgal. The Court will grant Plaintiffs leave to amend the complaint
as to these claims, if Plaintiffs can do so ttakelsh these claims have not prescribed or are not
time-barred by the doctrine of laches.

Accordingly,

IT IS HEREBY ORDERED that the “Motion to Dismiss®*is DENIED.

IT IS FURTHER ORDERED that Plaintiffs are granted leave to amend their complaint
within fourteen days of this Order to cure the deficiencies radeid their clans for fraudulent
misrepresentation, negligence, andsgrnegligence, if possible.Rfaintiffs are unable to do so,
on motion of Defendant, the Court will dismiss those claims.

NEW ORLEANS, LOUISIANA , this26th day of March, 2018.

NANNETTE JOLI TE BROWN
UNITED STATES DISTRICT JUDGE

164 Rec. Doc. 7.
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