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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

WARREN EDWARD CULBERTSON CIVIL ACTION
VERSUS NO. 16-15958JVM

J.P.S.O,, ET AL.

ORDER AND REASONS

Plaintiff, Warren Edward Culbertsoa,state inmatdiled thispro se civil action pursuant
to 42 U.S.C81983. He named as defendants the Jefferson Parish Sheriff's Office, theodeffe
Parish Correctional Center, Deputy Paul Dimitri, and Sergeant Mark kamris The parties
consented to the jurisdiction of the undgnsid United States Magjistrate Judged a bench trial
was held on October 17, 2017.

I. Plaintiff's Claims

In this lawsuit, plaintiff claims thddeputy Paul Dimitri and Sergeant Mark Layrisson used
excessive force to effect plaintiff's arrest on August 13, 2016, despite the faketbHered no
resistance. Héurther claims that the defendantsfused him medical treatment for his wrist,
which he alleges was broken during the arrest.

[l. The Evidence at Trial

The following individuals testified at triaPlaintiff, Deputy Chancellor Wollaston, Deputy
Renoid Berthelot, Sergeant Mark Layrisson, and Deputy Paul Diriiltgrelevant testimony was

as follows?

! Rec. Doc. 25.

2 A great deal of other testimony was adduced at trial concerning extranasss msch as the circumstances of the
undetying crime and the events whidkecurred while plaintiff was being booked into the jail. Because thahtesy

is not directly relevant to plaintiff's claims, it is not being summarizeditere
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Plaintiff testified: On August 13, 2016, plaintiff was driving a vehicle which did not belong
to him. Whilehe wason the Westbank Expressway, a tire blew out. At that point, a police car
following him activated itdights. Plaintiff pulled over and stopped the vehicle. Whetnuoted
to do so, heexited thevehicle, backed toward the two officemshile facing in theopposite
direction and kneeled on the ground. He placed his left hand in the air as instructed but explained
to the officerghat, due to nerve damadges was unable toomply with theinstruction toraise his
right hand. One of the officers then slammed plainfég€edown onto the ground, placed his right
hand in handcuffs, arstepped on the handcuffs. The officer then proceeded to put plaintiff's left
hand in the handcuffsAfter he was handcuffegblaintiff was punckdtwo or three time# the
faceby one officer and kicked once in the face bydtieer officer. Although plaintiff identifiel
defendants Dimitri and Layrisson as the officers involved, he did not know which officer took
which actionbecause he was facing away from thétaintiff began yellinghat his wrist had
been broken by thefficer stepping on the handcuffs.h@ officertold plaintiff to stop resisting;
however, he was naesisting. Plaintiff was then placed ia apolice car. Althoughthe police
reportstated that plaintiff bangeus face on the cage while in thadlice car he stated that was
untrue and that would have been impossibbecause of the way in which he was restrairtéel.
wastramsported to the jail by Deputy Baelot, who is not a defendant herein, abanitri and
Layrisson did nohccompany them or meet them at the jail. Plaintiffmagproviced any medical
treatment untibfter he was booked at the jalHe conceded that he did rettuallyrequest that
either Dimitri or Layrissorarrange for medical care at ttime of the arrest; however, plaintiff
stated that his need for medical attentiasneverthelessbviousin light of the fact that he had
said his wristwas broken He was charged witlautomoblie theft in connection with tharrest,

and he ultimately pleaded guilty tieatcharge.



Chancellor Wollaston testified: Wollaston bookddimiff into the jail after his arrest.
Wollaston did not recall seeing any injuries to plaintiff's face or wrist upantgfs arrival at
the jail. Wollaston did not recall plaintiff saying that physical force was used tot défifearrest
or that ke was injured.

Renoid Berthelot testified: Berthelot was the initial officer who responded toathe
concerning a vehiclbeingstolen from the parkintpt of a Brother's Food Mart. Based on the
vehicle information obtard and distributed by Berthelot, Dimitri and Layrisson located and
stopped the vehicle. Berthelot then took the victims to the scene of the stop. hétharived,
plaintiff was already restrained in the backseat of Dimsipatrolcar. The victims identifiedoth
plaintiff andthe stolen vehicleBerthelot observed no injuries to plainatfthat timeand plaintiff
did not complain of any injuries to Berthelot. Berthelot did not observe either Domitayrisson
make any physical contact with plaintifiVithout his handcuff¥eing switched, lpintiff was
removed from Dimitri’s veltle, placed into the backseat of Berthelot's vehicle, madsported
by Berthelotto the Jefferson Parish Correctional Center. i@uthe transport, plaintiff screamed
profanitieskickedthe baclof the cage, and hiis headand body against the cage and car window.
Due to plaintiff's behavior, Berthelobatacted jaibfficials, advised them that plaintiff was being
combative, and requestéuht they have officers meet thar at the jaik saly port. Upontheir
arrival at the sally port, Berthelot first observed injuries to plaintiff's fa&aintiff did not
complainto Berthelot of any injuries or request medical attention while being trandgortee
jail, and Berthelot did not obserpdaintiff request such attention upon arrival at the jail. Dimitri
and Layrisson did not accompany Berthelot and plaintiff to the jail.

Mark Layrisson testified: After interviewing the victim and viewing the survei#an

footage at the Brother’'s Food Mart, Layrisson relayed information regategnguspect and left



to search for thetolenvehicle in the areaWhen Dimitri reported that he had located the vehicle,
Layrisson went to Dimitri’s location. They stopped the vehicle, and Dimitri intstlyzhintiff to
exit the vehicle and approach them. Plaintiff was yelling as he approachdw\bcotld not hear
what he was saying because he was facing the opposite direction. Theyedgpiaintiff to place
his hands in the air, but he failed to raise his right h@ichitri instructed plaintiff to kneel, and
he did so with only his left hand in the air. They tipdaced plaintiff ina prone position on the
ground, and hexplainedthat he couldhot raise his right hand due to a medical probleihe
officers handcuffed plaintiff and told him thia¢ was being arrested for stealing the vehide
that point, plaintiffbecame belligererdnd started cursing the officers, whplaced himin the
backseat of Dimitri’s vehicle. After Berthelot was nieif of the arrest, hend the victimsrrived
at the scene, andgtiff was transferred to Berthelot’s vehicle to be transported to theAjdr
Berthelot and plaintiff left, Layrisson and Dimitri stayed on the sceneththictims, replaced
the tre on the stolemehicle and then resumed their patrols without going to the [alyrisson
denied that either he or Dimitri punched plaintiff, kicked him, or stepped on his handeleffs.
also denied that plaintiff requested medical treatment from either himself or Ditralyrisson
stated that iin arrestes injured during an arrest or requesisdical treatmenstandard protocol
requires that the officers request that emergency medical services resgianddene to evaluate
whether immediate medical attention is required

Paul Dimitri testified and his testimony was fully consistent with that of Layrisson.
Specifically, Dimitri denied that either he or Layrissmmched plaintiff, kicked him, or stepped
on his wrist. Dimitrialso denied thaplaintiff requested medical treatmemind hestated that

emergency medical services would have been called if there had been such a requestidDim



not observe plaintiff banging his body agaitist police cacage or door.Dimitri also did not
observe anynjuries to plaintiff.

At trial, eight exhikits were admitted into evidence, including police reports, plaintiff's
medical and booking records, photographs taken after booking, and criminal recordeiogncer
plaintiff’'s conviction

lll. Analysis

A. Claims Against J.P.S.O. and J.P.C.C.

As an initial matter, the Court notes thaaintiff named “J.P.S.0.” and “J.P.C’CGas
defendants. For the following reasons, the claims against those defendartie digstissed.
As to “J.P.S.0.,” plaintiff$ presumably referring to the Jefferson Parish Sheriff's Office.

However, “a sheriff’s office is not a legal entity capable of being sued ....za30zZlangipahoa

Parish CounciPresident Government, 279 F.3d 273, 283 (5th Cir. 20020ordMitchell v.

Jefferson Parish Correctional Cent€rv. Action No. 134963, 2013 WL 6002770, at *3 (E.D.

La. Nov. 12, 2013 )EFrancois v. Jefferson Parish Sheriff's Offi€v. Action No. 12-1965, 2013

WL 654640, at *6 (E.D. La. Feb. 21, 2013) (“Louisiana law hasaffotded any legal status to
parish sheriff’'s departments such that they can be sued.”).

As to “J.P.C.C.,” plaintiff is presumably referring to the Jefferson ParsheCtional
Center. However, a correctional center may not be sued because it is anbudljing, not a

“person” subject to suit under 42 U.S.C. 8 19&ee, e.g.Mitchell, 2013 WL 6002770at *3;

Stamps v. Jefferson Parish Correctional Center, Civ. Action N&a762, 2012 WL 3026808, at

*2 (E.D. La. July 12, 2012gdopted 2012 WL 3027945 (E.D. La. July 24, 201€pstellanos v.

Jefferson Parish Correctional Cent€rv. Action No. 077796, 2008 WL 3975606, at *5 (E.D.

La. Aug. 22, 2008).



B. Claims Against Dimitri and Layrisson

1. Excessive Force Claims

As noted, plaintiff claims that Dimitri and Layrisson used excessive forcéectiefy the
arrest. The United States Fifth Circuit Court of Appeals has explained:

The Fourth Amendment creates a “right to be free from excessive force
during a seizure.”Poole v. City of Shreveport, 691 F.3d 624, 627 (5th Cir. 2012);
accordU.S. Const. amend. IV. “To establish a claim of excessive force under the
Fourth Amendment, plaintiffs must demonstrate: ‘(1) injury, (2) which resulted
directly and only from a use dbrce that was clearly excessive, and (3) the
excessiveness of which was clearly unreasonable.” Deville v. Marca6ieF.3d
156, 167 (5th Cir. 2009) (quoting Tarver v. City of Edna, 410 F.3d 745, 751 (5th
Cir. 2005)).

The test used to determine whether a use of force was reasonable under the
Fourth Amendment *“is not capable of precise definition or mechanical
application.” _Graham v. Connor, 490 U.S. 386, 396, 109 S.Ct. 1865, 104 L.Ed.2d
443 (1989) (quotingell v. Wolfish, 441 U.S. 520, 559, 99 S.a861, 60 L.Ed.2d
447 (1979)). Rather, “its proper application requires careful attention to the facts
and circumstances of each particular case, including” (1) “the severity ofrie cri
at issue,” (2) “whether the suspect poses an immediate threat to the sdfaty of
officers or others,” and (3) “whether he is actively resisting arrestempting to
evade arrest by flight.Id. “The ‘reasonableness’ of a particular use of force must
be judged from the perspective of a reasonable officer on the, saémer than with
the 20/20 vision of hindsight.1d. Thus, the overarching question is “whether the
officers’ actions are ‘objectively reasonable’ in light of the facts and ciraunoss
confronting them.”ld. at 397, 109 S.Ct. 1865.

Trammell v. Frge, 868 F.3d 332, 339-40 (5th Cir. 2017).

In the instant case, the parties’ versions of events differ staHkbyvever,it is plaintiff

who bears the burden of proving his claims by a preponderance of evidence. Bowderof. City

Electrg 152 Fed. App’x 363, 367 (5th CR005)(“[A] plaintiff in a suit filed under 42 U.S.C. §

1983 has the burden of proving each element of the constitutional vidlgtigaungblood v.

Tangipahoa Parish Sheriff DepQiv. Action No. 881400, 1989 WL 30274, at *3 (E.D. Lislar.

28, 1989) (“The burden of proof in a civil rights action under 42 U.S.C. § 1983, as with all civil

litigation, is upon the plaintiff who must sustain his or her position by a preponderageaiar



weight of credible evidenc®. Here, plaintiff Smply has not met hisurden on the excessive
force claims Although hetestified that thelefendants punched him, kicked him, and broise
wrist by stepping on his handcuffs, the defendants testified more credibly thadithept.
Moreover,Berthelot testified credibly that he observed no injuries to plaintiff and thiaitiffla
complained of no injuries. Likewise, Wollaston testified credibly that hdledaaeither seeing

any injuries to plaintiff's face or wrist upon plaintiff's arrival at the jail nor atgtements by
plaintiff that physicaforcewas used to effect his arrest or that he was injured. Although evidence
generated several hours after plaintiff was booked into the jail shoatldetinad facial abrasions

(as documented in the photographs at Exhibit No. 6) and a contusion to his right hand that was
subsequenyl determined to be a radial styloid fractyas documented in the medical records at
Exhibit No. 3, there is simply no credible evidence tbatitri or Layrisson emgdoyed excessive
forceduring arrest which causdldoseor anyother injuries. Thereforglaintiff's excessive force
claims against Dimitri and Layriss@me dismissed.

2. Claims for the Denial of Medical Care

Plaintiff also claimghat Dimitri and Layrgsonviolated his rights by denying him medi
care for his broken wrist. That medical claim arises utideFourteenth AmendmertseeNerren

v. Livingston Police Department, 86 F.3d 469, 473 (5th Cir. 1996) (“After the initial insidént

a seizure ave concluded and an individual is being detained by police officials but has yet to be
booked, an arrestee’s right to medical attention, like that of a pretrial detainees deym the
Fourteenth Amendment.”). Such a Fourteenth Amendment medical dgomoper where a
government official had subjective knowledge of a substantial risk of seriougd#menplaintiff

but responded with deliberate indifference to that risk. Hare v. City of Corinth, 74 F.3d 633, 650

(5th Cir. 1996)accordBrown v. Calahan 623 F.3d 249, 253 (5th Cir. 2010).




Therefore, to prove himedical clains, plaintiff must present evidence showing that (1)
the defendants had subjective knowledge of facts from which an inference of sabatkbif
serious harm could be draw(R) the defendais actually drew that inference, and (Bpe
defendants’ response to the risk indicates that they subjectively intended thab loexcur. See

Brown v. Strain, 663 F.3d 245, 249 (5th Cir. 2011).

Here,again, there is simply no credible evidence that plaintiff was injured or eelguny
medical attention abr before the time Dimitri and Layrissoaleased plaintiff into Berthelot's
custody for transportation to the jaitven if plaintiff wassubsequentlgenied medical care while
being transported by Berthelot or after the arrival at thengiher Dimitri nor Layrisson canbe
held liable for that denial because their roles in this evenalneddyended and plaintiff was no
longer in their custog Plaintiff's clains against Dimitri and Layrissorof the denial of medical
care argherefore dismissed.

Accordingly,

IT IS ORDERED that plaintiff's claims against the Jefferson Parish Sheriff's Office, the
Jefferson Parish Correctional Center, Depgul Dimitri, and Sergeant Mark Layrisson are
DISMISSED WITH PREJUDICE .

New Orleans, Louisiana, theixth day of November, 2017.

JANI§ VAN MEERVELD
UNITED STATES MAGISTRATE JUDGE



