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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RONALD BILLIO T, CIVIL ACTION
Plaintiff

VERSUS NO. 16-16207

PTL, LLC, ET AL., SECTION: “E”" ( 1)
Defendants

ORDER AND REASONS

Plaintiff Ronald Billiat alleges he sustained injuries while he was a creamnier
aboard the M/V ANGEL ANNIE, a commercial fishing seell Before the Court is
Plaintiffs motion for partial summary judgmedtPlaintiff seeks a judgment that the
vessel was unseaworthgr a peria of at least four months due to exhaust leaks that
allegedly polluted the air in the crew’s quarténsor the reasons that follow, Plaintiff's
motion for partial summary judgmentENIED .

BACKGROUND

Plaintiff alleges that on or about September 2615, while in the course of his
duties as captain onboard the M/V ANGEL ANNIE, hadlapsed from carbon monoxide
poisoning in the vessel’s kitcherPlaintiff further alleges that as he collapsed, inead
struck the vessel’s refrigerator, causing injgriehishead and neckBecause he was out

at sea, Plaintiff alleges he was unable to seek émliate medical attentiof Plaintiff

1R. Doc. 1The suit was initially brought by Mr. Billiot andhé deckhand aboard the vessel, Ralph Pellgrin.
Mr. Pellgrin subsequently settled his claims with thefendantsand the Court granted the parties’joint
motion to dismiss his claims on February 6, 2098eR. Doc. 64.

2R. Doc. 70.

31d. at 2.

4R. Doc. 1aff16-7.

51d. at 7.

61d.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2016cv16207/190346/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2016cv16207/190346/81/
https://dockets.justia.com/

alleges a second incident occurred on Novembe2@@5,duringwhich he collapsed from
carbon monoxide poisoning in the ge$s wheelhousé.

Plaintiff alleges the carbon monoxide poisogiresulted fromeaks in the vessel’s
exhaust system that caused noxious fumes to spiteadigh the vessel, including the
crew’s quarter$. Plaintiff alleges the Defendastvere aware of ta leak, but failed to
properly correct the proble.

On November 9, 2016, Plaintiff fled a Seaman Conrgtlan this Court, asserting
claims of Jones Act negligence and unseaworthin@gainst multiple defendants,
including the vessel owner, PTL, L.LI The vessel itself and the vessel’s insurer, XL
Insurance Company, were named in a supplementabanehding complain#

In this motion, Plaintiff seeks a judgment that tNéV ANGEL ANNIE was
unseaworthyor a period of at least four monthA&Plaintiff argues that the undisputed
facts show that the M/V ANGEL ANNIE suffered fromxleaust leak®etween June 2015
and September 2016. Because of these exhaust |Pdkistiff asserts “the air in the
working and living areas of the vessel was of pqaality . . . with the contamination
resulting from the exhaust leaks being severe ehdogliscolor the walls of the rooms
where crew members lived and worked.”

In response, Defendants aver that genuine dispatewaterial fact precluel

summary judgmen¥# Defendants assert that genuine disputes exist regardimgy t

71d.

81d. at{ 8.

9R. Doc. 1.

10 The Court dismissed Plaintiffs’ claims agair3éfendantsAngel Annie, Inc., Jerry Smiko, Roxanne,
Sevin, O'Neil Sevin, and Symantha Sev8eeR. Doc. 17.

1R. Doc. 25.

2R. Doc. 708 at 1.

B1d. at 6.

“4R. Doc. 73.



severity of the leak, the amount of time that Pldirvas exposed to exhaust, and the
claim that the air quality throughout the vesseswWaoor.>

LEGAL STANDARD

Summary judgment is appropriatmly “if the movant shows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law.”16 “An issue is material if its resolution could afftatie outcome of the actiord””
When assessing whether a maaéfactual dispute exists, the Court considers$ 6akhe
evidence in the record but refrains from makingdibdity determinations or weighing
the evidence All reasonable inferenseare drawn in favor of the narmoving partyl®
There is no genuine issue of material fact if, eveEawing the evidence in thlgght most
favorable to the nomoving party, no reasonable trieffact could find for the nomoving
party, thus entitling the moving party to judgmersta matter of lak®

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
‘entitle it to a directed verdict if the evidenceemt uncontroverted at trial?® If the
moving party fails to cay this burden, the motion must be denied. If theving party

successfully carries this burden, the burden a@fdurction then shifts to the naroving

15 R. Doc. 73 at 3Defendants devote much of their memorandum in oppositmattacking the credibility
of Plaintiff's allegationsand the causal connection between the allegedigguand the conditions onboard
the vesselSee d. Plaintiff is not moving for complete summajudgment on his unseaworthiness claim,
however, but only on the issue of the seaworthirdéske vesselitself. As a result, Plaintiff neeot provide
uncontroverted facts establishing causation to seddn this motion.

B FED.R.CIV.P.56;see also @lotex Corp. v. Catrett477 U.S. 317, 32223 (1986).

7DIRECTV Inc. v. Robsqm20 F.3d 532, 536 (5th Cir. 2005).

18 Delta & Pine Land Co. v. Nationwide Agribusiness.I€o, 530 F.3d 395, 398 (5th Cir. 2008&Ee also
Reeves v. Sanderson Plumbing Prottsc,, 530 U.S. 133, 15651 (2000).

19 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

20Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).

21Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991) (quotin@olden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).
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party to direct the Court’s attention to somethimghe pleadings or other evidence in the
record seting forth specific facts sufficient to establishatha genuine issue of material
fact does indeed exist.

If the dispositie issue is one on which the maoving party will bear the burden
of persuasion at trial, the moving party may satisf burden oproduction by either (1)
submitting affirmative evidence that negates anepsial element of the nanovant’s
claim, or (2) demonstrating there is no evidencéhe record to establish an essential
element of the nomovant’s claim?3 When proceeding undethe first option, if the
nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disputed facts, a trial wouldibeless, and the moving party is entitled
to summary judgment as a matter of l&aWVhen, however, the movant is proceeding
under the second option and is seeking summarynedg on the ground that the
nonmovant has no evidence to establish an esseaiemlent of the claim, the namoving
party may defeat a motion for summary judgment balling the Court’s attention to
supporting evidence already in the record that exaslooked or ignored by the moving
party.25Under either scenario, thruirdenthen shifsback to the movant to demonstrate

the inadequacy of the evidence relied upon by thramovant 26 If the movant meets this

22 Celotex 477 U.S. at 32224.

23|d. at 33+32 (Brennan, J., dissentingee also St. Amant v. Ben®i06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justice Brennan’s statement of the suamyjudgment standard i@elotex Corp. v. Catretd 77 U.S.
317, 32224 (1986), and requiring the movants to submitraffitive evidence to negate an essential
element of the nonmovant’s claim or, alternativelgmonstrate the nonmovant’s evidence is fiigent

to establish an essential elemerno v. ONeil| 806 F.2d 1262, 1266 (citing Justice Brennan'selig in
Celotex and requiring the movant to make an affirmativegentation to negate the nonmovant’s claims
on summary judgment); 10 HARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURES82727.1 (2016) (“Although the Court issued a fheefour decision, the majority
and dissent both agreed as to how the sumnjadgment burden of proof operates; they disagreetba
how the standard was applied to the facts of ttemcqinternal citations omitted)).

24 First National Bank of Arizona v. Cities Service.C891 U.S. 253, 28889 (1980);Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 24950 (1986).

25 Celotex 477 US.at 332-33.

261d.



burden “the burden of production shiffpack againfto the nonmoving party, who must
either (1) rehabilitate the evidence attacked ie thoving party's papers, (2) produce
additional evidence showing the existence of a geaissue for trial as provided in Rule
56(e), or (3) submit an affidavit explaining whyther discovery is necessary as provided
in Rule 56(f).27 “Summary judgment should be granted if the nonmgwarty fails to
respond in one or more of these ways, or if, afternonmoving party responds, the court
determines that the moving party has met its ulteraurden of persuading the court that
there is no genuine issue of material fact forltt¢&

“[Ulnsubstantiated assertions are not competent rmany judgment evidence.
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulate the precise manner in thlcat evidence supporthe claim.
‘Rule 56 does not impose upon the district couduay to sift hrough the record in search
of evidence to support a party’s opposition to suanynjudgment.?9

ANALYSIS

Unlike a Jones Act claim, a claim for unseawortlsimas predicated “without
regard to fault or the use of due care,” and “gshiner has an absoluteondelegable
duty to provide a seaworthy vesséd.For a vessel to be found unseaworttan injured
seaman must prove that the owner has failed toideoa vessel, including her equipment

and crew, which is reasonably fit and safe for puepogs for which it is to be used?

27Celotex 477 U.S. at 33233, 333 n.3.

28]d.; see alsdrirst National Bank of Arizona391 U.S at 289.

29 Ragas v. Tenn. Gas Pipeline €436 F.3d 455, 458 (5th Cir. 1998) (citit@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8igptak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)).

30 Brister v. A.\W.l., Ing 946 F.2d 350, 355 (5t@ir. 1991).

31Moore v. Omega Protein, Incd59 F. Appx 339, 341 (5th Cir. 2@) (quotingJackson v. OMI Corp245

F.3d 525, 527 (5th Cir. 200)1)



However, a shig owner‘is not obligated to furnish an accidefree ship.32To succeed
on an unseaworthiness claim, the seaman must atmbksh a causal connection
between the injury and the claimed unseaworthy daord.33

“A vesseB condition of unseaworthiness might arise from amymber of
circumstances?* A vessel may be unseaworthgcause “[h]er gear might be defective,
her appurtenances in disrepair, [or] her crew u#fitA vessel may also be unseaworthy
because of “amnsafe method of work38

Plaintiff seeks a judgment that the M/V ANGEL ANNi#as unseaworthy due to a
series of leaks in the exhaust system that rendehed air quality on the vessel
dangerously pooiRlaintiff does not cite to any cases in which paorquality in a vessel
renders the vessel unseawortfiyNevertheless,the list of possible unseaworthy
conditions is a long one, and includes the useeaféctive electrical equipmerig the
presence of hazardous materials on boBmahd the failure to prodie*© or instruct in the
use ofladequate safety equipmemiurthermore, the Fifth Circuit has found on several

occasions that a vessel is unseaworthy when onbeardlitions result in carbon

321d.

331d.

34Usner v. Luckenbach Overseas Cqr$00 U.S. 494, 499 (1971).

35|d. See also Bonmarito v. Penrod Drilling Car®29 F.2d 186, 18991 (5thCir. 1991).

36 Johnson vOffshore Express, Inc845 F.2d 1347, 135465 (5th Cir.1988); see also Phillips v. W. Co. of
N. Am, 953 F.2d 923, 928 (5th Cit992) (noting that “an unsafe method of work magoalender a vessel
unseaworthy”).

37 Plaintiff cites only toMullen v. Treaure Chest Casino, LLA86 F.3d 620 (th Cir. 1999). Although that
case involved allegations that a casino ship waseamworthy due to the secoidnd cigarette smoke on
board, this question was totally unaddressed in EH#h Circuit’s opinion, which dalt only with class
certification.

38 Sojak v. Hudson Waterways Coy90 F.2d 53 (2d Cir. 1978) (vessel unseawortlingemv generator
inexplicably explodes).

39 Austin v. Unarco Industries, Inc705 F.2d 1 (4t Cir. 1983).

40 Taylor v. TECO Barge Line, Indg17 F.3d 372 (& Cir. 2008).

41Deal v. A.P. Bell Fish Co674 F.2d 438, 442 {b Cir. 1982) (ship is unseaworthy when inexperienced
seaman is not instructed on the proper use oplitsservers).
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monoxide poisoning? Therefore, the Court assumfes the purposesf this motionthat
a defectiveexhaust systemould pollute the air in a vessel’s cabin such that vhssel is
not “reasonably fit and safe for the purgedor which it is to be used.”

In support of its motion, Plaintiff offers the folving undisputed factd.he vessel
M/V ANGEL ANNIE had an engine room containing angame, a generator, and a system
of exhaust pipes intended to convey exhaust from @éhgine and generator out of the
engine room and away from the area where crew memwerked and lived3 Between
June 2015 and September 2016, the exhaust systkadé* The layout of the vessel and
the placement of the engine room would have alloeechping engine exhaust to reach
the engine room, where crew members worked, and other areas of the vesgél.
During this timesomewallsin the interior of the vessel became stained with g6ot

Plaintiff asserts that these undisputed facts &nhitm to summary judgment that
the M/V ANGEL ANNIE was unseaworthy for a period of at leésir months in 2015
and 2016 due to poor air qualifylaintiff contendg¢hatthe deposition testimony of Ted

Portier, corporate representative of PTL, L.Li@dicates that “the leaks were in existence

42 See, e.g., James v. Skand Service, Ing 456 F.2d 2215th Cir. 1972);Carey v. Lykes Bros. S.S. Co.
455 F.2d 1192 (5tiCir. 1972).

43R. Doc. 701 at § 3; R. Doc. 7B at 1 3.

44R. Doc. 701at 1 4; R. Doc. 78 at 4. Defendants dispute Plaintiff's characation of the exhaust leaks,
and further alleg that Plaintiff intentionally drilled holes in thexhaust system in order to create the
alleged leaks. Neverthelesbgtdeposition testimony cited by Plaintiff plaislyows that there were exhaust
leaks “on the main engine . .. right around thebtyy and a second leak “on the generator.” R. Doc.270
at 12.

45R. Doc. 701 at 1 5; R. Doc. 78 at 1. Defendants dispute this fact, but fail toygde evidentiary support
for their position. The deposition testimonyledd Portierindicates that exhaustdks from the engine area
would have reached other parts of the vessel. 1Aright. Now is there any way that the fumes frdhe
engine room can get into the galley; is there apgring between the engine room and the galley where
fumes can escape amet into the galley? A. It could get into the from the front, from the pilot house,
from underneath. There's holes all over underndahtre. Q. Okay. A. It could come in there, anything
that’s in the engine room.”

46 R. Doc. 761 at § 7. R. Doc. 7B a 7. Defendants deny the fact as asserted bythiatiff, but do not
provide any evidence to rebut the fact that soainst appeared on the walls of the vessel.

7



for at least four months between June 2015 and &epde 2016.27 Plaintiff also offers a
single unauthenticated photograph of what appeéetstains on the walls of the vess&el.

As Defendant correctly argudspwever the cited testimony does not fullygport
Plaintiff's claim:

Q: All right. And | may have asked you this, anddologize: Do you recall

how many months the exhaust leak existed?

A: I don't really know exactly how long. | know dould have been five, six,

seven trips. | don't know. It mighhave been longer than that. | cant tell

you. Because they stay out almost a month everg tiney'd go out.

Q: 1 see. And how long are they off before theybgaek on another trip?

A: Them, they wantedas soon as Id fix it, tey were ready to go back.

Q: All right. So maybe just a couple of days.

A: Acouple, two, three days, and they was goingkbagain 4°
At most, Mr. Portier’s testimonghows that the Plaintiff made several voyages @aMhV
ANGEL ANNIE during this period, that these voyagesuld last for several weeks at a
time, and there was only a short break betweengeydhe testimony says nothing about
how long into the voyage the leaks might hatarted how severe the leaks may have
been, or to what extent the leaks polluted the e¥ssair. Further, Defendant emphasizes
Mr. Portier’s testimony thdt don't really know exactly how long”the leaksisked®, and
that Mr. Portier promptly repaired the leaks whbey were reportediDefendants have

thuscreateddisputes of materialfact regarding how long the leaks existéue severity of

the leaks, andhe effect of the leaks on the vessel’s air quadgyerally>2 Accordingly,

47R. Doc. 7G1at 2.

48 R. Doc. 707.

49R. Doc. 703 at 3132.

501d. at 31.

51R. Doc. 733 at 12.

52 Plaintiff also states that the engine exhaust “e@staminated with soot in sufficient quantities tisaot
stains appeared around the air ducts,” offerindnatpgraph of the alleged soot stains as evidéAEaen
assuming the photograph is dhsummary judgment evidence, the photograph dagsrplain how long
the exhaust leaks existed.

8



Plaintiff is not entitled to a judgment that thesgel was unseaworthy for four months
due to its pooria quality.

To be clear, the exhaust leaks on the vessel max keeatedunseaworthy
conditions. Even temporary conditions that makeeasel unfit can render the vessel
unseaworthy3 Neverthelessa vessel ownefis not obligated to furnish an accidefree
ship.”™* Rather, the test is whether the vesseleasonably fit and safe for the puress
for which it is to be used.” Because there are geauisputes of material fact regarding
how long the leaks existethe severity of the leaks, and the effect of thekkeon the air
guality on the vessel generalBlaintiff is not entitled teaummary judgment thaheM/V
ANGEL ANNIE wasunseaworthy for a period of four months in 2015 &0dl6 due to
poor air quality.

CONCLUSION

Accordingly,
Plaintiff's motion for partial summary judgmentDENIED .

New Orleans, Louisiana, thisl9th day ofMarch, 2018.

"SUSIE MO_RW%ZI/\ ________
UNITED STATES DISTRICT JUDGE

53 See Mitchell v. Trawler RaceB62 U.S. 539 (1960) (a coating of fish slime dre tship’s rail was a
“transitory” but nonetheless unseaworthy conditafthe vessel).
54 Park v.StockstillBoat Rentals, Inc492 F.3d 600604 (5th Cir. 2007).
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