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UNITED STATES DISTRI CT COURT
EASTERN DISTRICT OF LOUISIANA

TONJA R. WRIGHT CIVIL ACTION
VERSUS NO. 16-16214
NATIONAL INTERSTATE INSURANCE COMPANY SECTION "L"

ET AL

ORDER & REASONS

Before the Couris Plaintiff’'s Motion to RemandR. Doc. 8 Having reviewed the

parties’ briefs and the applicable law, the Court now issues this &ideasons
l. BACKGROUND

This case arisesut ofan automobile acciden@n September 9, 2015, Plaintiff Tonja
Wright (“Wright” or “Plaintiff”) was operating her 2011 Ford Escape in Tangipahoa Parish,
Louisiana, when she was struck by a 2015 Kenilworth tractor and trailer owneddngdBret
Mabe Trucking Company, In¢:Mabe”), and operated bpefendanfTerry TearlePook
(“Poole”). R.Doc. 21 a 2. Wright also brings this case on behalf of her minor son Noah
Jackson (“Jackson”), who was travelling with her in the car at the time of tgedbecident. In
her motion, Plaintiff providea list ofcommunications regarding her injuriestween herself
andMabe’s and Poole’s insurddefendaniNational Insurance Company, from November 13,
2015, to August 8, 2016. R. Docl&at 23.

Plaintiff filed suit in state court on August 23, 2016, seeking damages for pastuned fut
mental and physical paand suffering, property damage, loss of use of vehicle, depreciation,
rental expenses, medical expenses, loss of past earnings, loss of futureceguadity,
disability, scarring and disfigurement, loss of consortium, and penalties amckgpstdees.

R.Doc. 1-1 at 1, 4While La. Code Civ. Proc. Art. 893(A)(Prohibits plaintiffs from alleging
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specific amount of monetary damagefaintiff could have statad her initial complainthat the
amount in controversy satisfied, or failed to satisfyefadjurisdiction requirement#n her
pleading, Plaintiff referred to her injuries as “severe and disabling,” witlabbrating on the
nature of the injuriedd. at 3. On November 1, 2016, Defendants received medical records in
response to a subpoena that indicated Plaintiff had undergone cervical fusion surgery.IR. Doc
at 4. Defendants filed their notice of removal from state court on November 9, 2016jmmajnta
that Plaintiff's damages could reasonablyeed $75,000d. at 4, 6.
. PRESENT MOTION

Plaintiff Wright filed the present Motion to Remand. R. DodM8ight maintains that
Defendants’ removal was untimely, and asks this Court to remand the presentasttte
court.ld. at 1.Wright does not dispute that the parties are diverse and the amount in controversy
exceeds $75,000, but contests the timeliness of the Notice of Removal. R. Doc. 8-1 at 4.

A. Plaintiff's Motion to Remand

Wright provided correspondentetween the parties prior to the commencement of the
case detailing her injury and medical care. R. Det a8 23; R. Docs. 8; 83; 8-4; 8-5. Based
on this correspondence, stlaims that Defendants were aware of tenvical fusion surgery as
of August 8, 2016, and should have been aware that damages in a cervical fusion case would
exceed $75,000d. at 5.Plaintiff cites Fifth Circuit precedémolding that settlement letters are
considered “other paper” for the purposeshefcommencement of timef removal, thus
rendering Defendants’ Notice of Removal untimédly.at 5.

B. Defendants’Opposition
Defendantoppose the motion to remand and contend that the provisions of 28 U.S.C.

8 1332 and 144aresatisfied. R. Doc. 9 at 2.



Relying on 28 U.S.C. 1446(b)(Pefendantarguethat because Plaintiff's state court
petition did not affirmatively reveal on its face that the damages sought wergesse{
$75,000 it was not removable at that timd. at 3 (citingChapman v. Powermatic, In@69
F.2d 160, 163 (5th Cir. 1992)). Accordingly, Defendants maitkasnCourt must evaluate
whether it became removable at a later tildeRelying on precedent from this Court,
Defendants argue that none of Plaintiff's communications daggher injuriegrior to filing
the state court action were legally sufficienstartthe clock R. Doc. 9 at 3-4.

Defendants maintain that the Notice of Removal was filed within thirty days of thei
receipt of*other papérand thus timely unde28 U.S.C. § 1446(b)(3). R. Doc. 9 at 5.
Defendants agree with Plaintiffs that a settlement demand may be consatkezgaper,” but
note that they never received a settlement demand, and that settlement densabesreneived
after the initial demand to constitute “other paper.” R. Doc. 9 Befendants rely on Plaintiffs’
medical records obtained on November 1, 2@%6he first receipt of “other paper” indicating
that damages would be greater than $75,000. R. Doc. 9 at 6. Using this date, Defendants contend
that theirNovember 9, 20168\ otice of Removal was within the thirday removatleadline. R.
Doc. 9 at 6.

1. LAW AND ANALYSIS
A. Applicable Law

A defendant may remove a civil action filed in state court if a federal couttimaue
had original jurisdiction over the issue. 28 U.S.C. 8114).A federal court would have original
jurisdiction over cases involvingpmplete diversity of diversity of citizenship among the parties

wherethe amount in controversy exceeds $75,000. 28 U.S.C. § 1332(a).



28 U.S.C. § 1446 creates two distinct thirty-day filing deadlines for a notice of remova
In Chapman v. Powermatic, In¢he Fifth Circuit held that this provision creates a-step test
to analyze the timeliness of removal. 969 F.2d 160, 161 (5th Cir. 1992). First, a court must
determine if thecase was removable when initially filed:
[t]he notice of removal of a civil action or proceeding shall be filed
within 30 days after the receipt by the defendant, through service or
otherwise, of a copy of the initial pleading setting forth the claim for
relief upon which such action or proceeding is based, or within 30
days after the service of summons upon the defendant if such initial
pleading has then been filed in court and is not required to be served
on the defendant, whichever period is shorter.

28 U.S.C. § 1446(b)(1)

The Fifth Circuit established i@hapmarthat to be removable under § 1446(b)@),
pleading must affirmatively reveal on its face that the plaintiff seeks desmagxcess of
$75,000. 969 F.2d at 163 (reaffirmedMymfrey v. CV®harmacy 719 F.3d 392, 400 (5th Cir.
2013)). A defendant’s subjective knowledge of the amount of damages is not enough to convert a
non-removable action into a removable dB&V.S. Erectors, Inc. v. Infax, In€2 F.3d 489, 494
(5th Cir. 1996).

If the action is not removable when initially filed, the court then evaluates if the case
became removable at a later tifB@ction 1446(b)(3) provides that:

[e]xcept as provided in subsection (c), if the case stated by the initial
pleading is not removable, a @ of removal may be filed within
thirty days after receipt by the defendant, through service or
otherwise, of a copy of an amended pleading, motion, order or other

paper from which it may first be ascertained that the case is one
which is or has becomemovable.

Thus,a caseas removable upon the defendant’s receipt of “other paper” from which the amount
of damages soughtay first be ascertainedo trigger the removal timer, the information

contained in the “other paper” must be “unequivocally clear and cerBosKy vKroger Texas,



LP, 288 F.3d 208 (5th Cir. 2002[O]ther paper” must also be “received by a defendant only
after that defendant has received thBahpleading.”Chapman 96 F.2d at 164lf a case is
originally not removable for reasons concerning amount in controversy, responseEstegi
are considered “other papeB”1446(c)(3).
B. Discussion

Defendant’'semoval in this case is only timely {fL) the timing provision of 28 U.S.C.
§ 1446(b)(1) was not triggered BYaintiff's initial pleading; and (2) ithe timing provision of
8 1446(b}3) was triggered on or afté@ctober 10, 2016.

I. Section 1446(b)(1) andlaintiff's Complaint

Plaintiff's initial complaint did not trigger the timing provisions of § 1446(blp@gause
the pleading did natffirmatively reveal on its facthat Plaintiffsought damages in excess of
$75,0001n the Fifth Circuit, the initial pleading can only trigger the thfgyremoval time
period if the “pleading affirmatively reveals on its face that the plaintiff isisgelamages in
excess of the minimum jurisdictional amount of the federal coGhtdpman v. Powermatic,
Inc., 969 F.2d 160, 163 (5th Cir. 1992). Plaintiff sought damages for “past physical pain and
suffering, future physical pain and suffering, past mental pain and suffaringg fmental pain
and suffering, property damage, loss of use of vehicle, depreciation, rentadexpmedical
expenses, loss of past earnings, loss of future earning capacity, permairgityyditshe body,
scarring and disfigurement, loss of consortium and penalties and attornsy/'fofdeer “severe
and disabling injuries.” R. Doc. 1at 34. Plaintiffdid notinclude “a specific allegation that
damages are in excess of the federal jurisgiatiamount” in this initial pleading, and thie

initial pleadingdid not, on its face, trigger the removal timéhapman 969 F.2d at 163.



Plaintiff's cited cases involve amount disputes, not timeliness disfitéxnc. 81 at 4
(citing Lucket v. Ddh Airlines Inc, 171 F.3d 295, 298 (“the sole jurisdictional issue is whether
the district court erred in deciding the amount in controversy exceeded $75\00@e v. FCI
USA, Inc, 319 F.3d 672, 6734 (“Plaintiff...asserts the district court erred in finding
the...amounin-controversy requirement satisfiedAtlen v. R & H Oil & Gas Cq.63 F.3d
1326, 1330 (“plaintiffs...question the application of the amonfdentroversy standard’)The
Fifth Circuit has held that a “facially apparent” argument is relevant ordyniount dispute
cases, and specifically disavowed the applicabilityuafkett v. Delta Airlines, Inagn timeliness
disputesSeeMumfrey v. CVS Pharmacy, In@19 F.3d 392, 400 (5th Cir. 201B)aintiff
admits that the amount in controversy exceeds $75,000, and relies on the argument that the
Notice of Removal was untimely to justify remand to state court; thus, the citedlcases
support Plaintiff's argumerior remand

Plaintiff's argument regarding damage awards for simiaitiyated plaintiffs iglso
inapposite Plaintiff did not detail her injuries in her initial complaiik. Doc. 8-1 at 5The
Chapmarnnquiry focuses on the text of the pleading, not the defendant’s subjective knowledge.
969 F.2d at 163 (“We adopt this rule because we conclude that it promotes certainty aald judici
efficiency by not requiring courts to inquire into what a particular defendanbmaay not
subjectively know.”)

ii. Section 144)(3) and PlaintiffsSubpoena Response

Defendant’s removal was timely undei446(b)(3), because Defendant’'s November 9,
2016,Notice of RemovaWas filed within thirty days obefendant’s November 1, 201&ceipt
of “other paper” which triggered thhirty-day removal periodOther paper” can trigger the

thirty-day timerunder 8 1446(b)(3) if it is received after the initial complaint and is



“unequivocally clear and certain” regarding the information supporting rent®esky 288 F.3d
at 211.Defendant received “unequivocally clear and certain” notice that Plairdéfizsages
would exceed $75,000 on November 1, 2016 in medical records obtained through a subpoena
response. R. Doc. 9 at 5. Defendants filed their Notice of Removal on November 9, Bl0ih6, w
the thirty-day time period triggered by this “other paper,” and is therefore timely.

Plaintiff's correspondence with Defendants prior to August 23, 20 B3 red constitute
“other paper” capable of triggering the removal provision. As discussed Badhbi$’'s recent
ruling in Oniate v. State Farm Mutual Automobile Insurance Comp@hgpmanrholds that an
“other paper” must be “received by a defendant only after that defendant has reoeiveoht
pleading.”"Chapman 969 F.2d at 1640niate 2:15CV-6431 (E.D. La. 1/20/16); 2016 WL
232437. None of the correspondence between Plaintiff and Defendants discussing medical
treatment and expenses qualify as “other paper” because they were receivedipeidutust
23, 2016initial pleadingin stae court Therefore Plaintiff’'s argument is unpersuasive.

V. CONCLUSION

For the aforementioned reasolis)S ORDERED that Plaintiff's Motion to Remand, R.

Doc. § is herebyDENIED.

New Orleans, Louisiana, this 24th day of January, 2017.
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UNITED STATES DISTRICT JUDGE




