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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TONJA WRIGHT, INDIVIDUALLY AND
ON BEHALF OF HER MINOR SON,
NOAH JACKSON

CIVIL ACTION

NO. 16-16214
VERSUS
SECTION L (1)
NATIONAL INTERSTATE
INSURANCE CO., ET AL.

* % 3k % X ¥ X *

ORDER AND REASONS

Following a fiveday jury trial, Plaintiff hagimely filed the instant motion foa new tial
pursuant to Federal Rule of Civil Procedure $8c. Doc. 169.Defendants opposedlmotion.
Rec. Doc. 174. The Court held oral argument on this matter on April 25, 2018.

Separately, Defendant Allstate Property and Casualty Insurance Cdetasfiotion to
alter or amend thgidgment. Rec. Doc. 171. No opposition has been filed regarding this motion.

Having considered the parties’ arguments, submissions, and applicable law, the Court now
issues this Order and Reasons.
. BACKGROUND

A. Factual History

This case arseout of a allegedcollision between two motor vehicles. On September 9,
2015, PlaintiffTonja Wright was operating her 2011 Ford Escape in Tangipahoa,Ranissiana,
when she approached a truck that had stopped near a stop sign. Plaint#t thaimnstead of
moving forward, the truck backed into her vehicle, pushing her vehicleasdéget back. Ms.
Wright's minor son, Noah Jackson, was also in her vehicle at that time. Pkssgftedhat the
collision occurred because of the negligencéefendant Terry Pooldhe truck driver. She
brought this lawsuit, on behalf of hersaffd her son, to recover the monetary dameaggdting

from this incident.
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In responseDefendants claimethat the accident did not happen. Defendants drtnas
if the alleged accident did happen, it was caused by the actions of Ms. WrightherRare,
Defendants averretthat even if there was an accident, Ms. Wright’s injuries did not result from
the alleged accident on September 9, 2015. Defendantsddbatta separate intervening and
superseding event occurred that caused Ms. Wright's injuries, and that eventlédednto
Defendants in this case. Therefore, Defendants elitiney are not liable for Plaintiff’'s damages.
The parties’ conflicting positions created a question of fact for a jurgteymine.

B. Trial and Jury Verdict

Trial for this casecommenced on March 5, 2018s part of Plaintiff's casén-chief, she
called Dr. Eric Lonseth, an expert in the field of pain management; Dr. Thad 8mbuss expert
in the field of orthopedic surgery; herself; Lacy Sapp, an expetita field of rehabilitation,
vocational counseling and life care planning; Ralph Litolff, an expert eceticanid Dr. Samer
Shamieh, an expert in orthopedic spine surgery. After Plaintiff rested, Defepdzs#ated their
case, calling.ayton Schmidtan eyewitness to the accident; John Dupre, a grantpragdam
director from the State of Louisiana; Channing Perry, an investigatorookatirveillance videos
of Plaintiff, DefendaniTerry Poole; and Dwight Loftis, a representative of Mabe Trucking Co.

Both sides gave closing argumeitghe morning oMarch 8, 2018, and the jury began
deliberationearly afternoon At 4:53 p.m., the Court was informed that a verdict had not been
made. Thus, without objection from either party, the Court readlés charge! borrowedand

adoptedrom the Fifth CircuitPattern Jury Instruction (Civil Cases) Section 2.18. The Court then

1 “ Allen’ refers to the casAllen v. United Stated64 U.S. 4921896). The term is
used generally in reference to supplemental instructions urging a juryegmftreir differences
and come to a unanimous decisiorUhited States v. Bottgn638 F.2d 781, 786 n.4 (5th Cir.
1981).



discharged the jury and ordered jurors to return the next day at 9:30 a.m. to continuatbeliber
On March 9, 2018, at 11:%0m., the juryeached aerdict, which was read into the record
at 12:23 p.m. The junyitially rendered the following findings
1. Defendant Terry Poole collided his truck with Plaintiff Tonja Wright's vehicle.
2. Plaintiff sustained injuries as a resoitthat vehicular accident.

3. Both Defendant Terry Poole and Plaintiff Tonja Wright were negligent and their
negligence were legal causes to Plaintiffs’ injuries.

4. Both Defendant Terry Poole and Plaintiff Tonja Wright were equally at &ualt
liable.

5. Haintiff Tonja Wright is entitledo receive $235,000.00, less-pércentfor past
and future medical expenses. She is not awarded any compensation for past and
future pain and suffering, past lost wages, future loss of earning capacitgsand |
of consortium.
6. Plaintiff Noah Jackson, son of Tonja Wright, is not entitled to any damages.
SeeRec Doc. 162.
After the jury presentedthis verdict the Court highlighted an inconsistency with the
awardof damagedased orvarbrough v. Sturm, Ruger & C®64 F.2d 376 (5th Cir. 1992).
The jury here awarded the sum of $235,000.00 for past and future medical expenses, but
nothing for past anduture pain and sufferingln Yarbrough the Fifth Circuitheld that itwas
“inconceivable” that gury could find for past and future medical expenses and past pain and
suffering, but nofor futurepain and sufferingSeed. at 379. Likewise, in this case, the jury had
not found compensation fgast and future pain and suffering even though it awarded past
and future medical expense3herefore the Courtrejected the jury’s initial verdict and
instructed hemto continue delibeation in order to redress thissue

At 12:36 p.m., thgury returned from @ewmndround of deliberationSes Rec. Doc. 161.

The juryrenderedhe sameihdingsregardingliability asthar initial verdict—the partieswvere



equally negligent-andawarded Plaintifpast and present medical expenses of $235,00880,
$17,000.00 for past and future pain and suffering, for adgaaal of $252,000.00ess 56percent
for comparative negligence

At Plaintiff's request, the jury was polled, and each answered in the affirmiaditehis
wasindeedthe respectivguror’s findings. The Court accepted the jury’s verdiotwhole On
March 13, 2018, the Court entered judgmarfavor of Plaintifffor $126,000.00after reducing
the jury’s award byp0-percent for comparative negligence.

. MOTION FOR NEW TRIAL

On April 9, 2018, Plaintiftimely filed the instantnotion for new trialnderFederaRule
of Civil Proceduré9. Plaintiff requests new triabased ortwo arguments First, Plaintiffasserts
that theaward for damages wasadequaten light of her injuries and the jury’s determination
represergan impermissible compromise verdi@econd Plaintiff introduces what she claims to
be “newly discovered evidence,” an affidavit frabaptain Melvin McGarywho was an officer
at the September 9, 2015 accident scene but was not called to testify a®laiatiff contends
that Captain McGary’s testimonigitherto unknownwyould refute DefendarRoole’s statements
at trial.

Defendants oppose Plaintifffsotion Defendants argue that the evidence presented to the
jury sufficiently justifies the damages awardaadis not a compromise verdict. Furthermore,
Defendants point out that the testimony of Captain McGary iSmewly discovered evidente
because Plaintiff had access to this evidence for over two y@afsndantaver that Plaintiff did

not make every reasonable and diligeifdré to procure the evidence before trial. Accordingly,

2 Due to clerical error, the Court entered an amended judgment on March 19, 2018.
SeeRec. Doc. 167.



Defendants clainthat Plaintiff fails to meet the burden for a new trial.

The Court will address the parties’ arguments in turn.

A. Legal Standard

Plaintiff seeks anew trialpursuant td~edeal Rule of Civil Procedure 59, whigirovides
that “[tjhe court may, on motion, grant a new trial on all or some of the issaare$to any party-
as follows: after a jury trial, for any reason for which a new trial has herethieea granted in
an action at law in federal court.”eb. R.Civ. P.59(a)(1)(A).

Under Rule 59, aew trial may be granted if “the verdict is against the weight of the

evidence, the damages awarded are excessive, the trial was unfair, or @tegrdici was
committed in its course."Smith v. Transworld Drilling C9.773 F.2d 610, 613 {5 Cir. 1985)
(citations omitted)see alsdMicFadden v. WalMart Stores No. 042547, 2006 WL 3087164, at
*2 (E.D. La. Oct. 27, 2006):A district court, however, should attempt to avoid substig its
judgment for the jury’s considered verdict, so as to not violate the p&ggsnth Amendment
rights.” Id. (citing Sorina v. Avis RerA-Car Sys., InG.1992 WL 40840, at *1 (E.O.a. Feb.
20, 1992)). “If the jurys verdict is tlearly within the universe of possible awards whach
supported by the evidencéhien a district court may not properly grant a new trial based merely
on the inadequacy of the damage awardl”’ (citing Brun—-Jacobov. Pan Am. World Airways,
Inc., 847 F.2d 242, 246 (5th Cit988)). “The Fifth Circuit has stated that it will not interfere with
the factfinders award of damages unless it #‘inadequate as to shock the judicial conscience
and to raise an irresistéinference that passion, prejudice, corruption or otheraper cause
invaded the trial.” Id. (quotingMunn v. Algeg924 F.2d 569, 578 (5th Cir. 1991)).

Because the matter is before the Court on diversity jurisdiction, the newaridhsds of

Louisiana law are applicableSeeFair v. Allen 669 F.3d 601, 604 (5th Ci2012);Foradori v.



Harris, 523 F.3d 477, 498 (5th C2008)(“The Supreme Court iasperini. . .held that, in an
action based on state law but tried in federal court by redstimarsity of citizenship, a district
court must apply a new trial or remittitur standard according to the state's hawllaog jury
awards forexcessiveness or inadequacy?).. .
Under Louisiana law, “[a] new trial shall be granted [w]hen the verdict or judgment
appears clearly contrary to the law and evidends\” Cope Civ. P.1972(1). “The trial courts
discretion in ruling on a motion for new trial is greaDavis v. WatMart Stores, Ing 774 So2d
84, 93(La. 2000) “Whether to grant a new trial requires a discretionary balancing of many
factors.” Id. (citing Gibson v. Bossier City Gen. Hosp94 So2d 1332 (LaApp. 2 Cir.1991)).
The Louisiana Supreme Court has spoken on this discretion as follows:
The fact thata determination on a motion for new trial involves
judicial discretion, however, does not imply that the trial court can
freely interfere with any verdict with which it disagree3he
discretionary power to grant a new trial must be exedcisith
consicerable caution. . . Fact finding is the province of the jury,
and the trial court must not overstep its duty in overseeing the
administration of justice ral unnecessarily usurp the jwy
responsibility. A motion for new trial solely on the basis of hegi
contrary to the evidence is directed squarely at the accuracy of the
jury's factual determinations and must be viewed in that lightis,
the jury’s verdict should not be set aside if it is supportable by any
fair interpretation of the evidence.

Id. (citing Gibson 594 So. 2d 1332).

In making this determination, the trial court must balance the great defagimea to the
jury as the fadinder and the discretion bestowed upon it in reviewing the motion, but the scales
are “clearly tilted in faor of the survival of the jurg verdict.” Id. at 93-94. The decision is to
be made on a cadm-casebasis. |d. at 94.

Furthermore, e Fifth Circuit has repeatedly held that “the decision to grant or deny a

motion for new trial generally is within the sound discretion of the trial cowdtvall not be



disturbed unless there is an abuse of that discretion or a misapprehension wf’thBikean v.
International Harvester Co754 F.2d 573, 586 (5th Cit985);seealsoPrytania Park Hotel, Ltd.
v. General Star Indemnity Gol79 F.3d 169, 175 (5th Cil999); Mitchell v. Lone Star
Ammunition, InG.913 F.2d 242, 252 (5th Cit990);Shows v. Jamison Bedding, In671 F.2d
927, 930 (5th Cir. 1982Evers v. Equifax, Inc650 F.2d 793, 796 (5th Cir. 1981). Modifying or
setting aside a judgment under Rule 59 is an extraordinary remedy; motions faahexto alter
or amend a judgmentashld not be avenues for relitigating old matters, raising new arguments, or
submitting evidence that could have been presented be&SeeTheriot v. Parish of Jeffers@t
F. Supp. 1435, 1452 (E.DLa. 1997); Campbell v. St. Tammany Parish School Bo&rd. 98
2605, 1999 WL 777720, at *1 (E.D. La. Sept. 29, 1999).

B. Discussion

Plaintiff's motion presenta straightforward inquiry whethernew trial is justified.The
first question is whether the award here is inadequate or represents a ca@gnendict. The
second question is whether Plaintiff's purported “newly discoveretbaee” warrants a new trial.

1. Award of Damages

Regarding damage®laintiff relies in part, on Starks v. Advantage Staffing, LLG
support her argument that the jury’s awarthnceivable See217 F. Supp. 3d 91(E.D. La.
2016) In Starks the plaintifffiled a general maritime lawsuit against his employer for personal
injuries sustained in an accidend. at 919. As a result of the incident, thdgmntiff underwent
multiple surgeries on his armid. The juryreturned a verdict stating thefdndants andlgintiff
were equally liableld. The parties stipulated ®109,21396 for past medical expensdd. The
jury then awarded the plaintiff $16,000 for unpaid past medical expens®50,00000 for past

pain and sufferingand $150,00@0 for future medicakxpensesld. The jury entered zero as the



award forfuture physical pain and suffering and mental anguish. On a motion for newhtial, t
Starkscourt, citingYarbrough 964 F.2d 376, found finconceivable” that a jury could find for
past and future medical expenses and past pain and suffering, but not for futurel [saiffieaing.
Starks 217 F. Supp. 3d at 9420. Thus, the court granted plaintiff's motion for a new trial.

The basidor a new trial inStarks—an inconceivabland inconsistenterdict—is precisely
what this Court preventedurng theinstant trial. When thigury returned its initial verdict with
zero as the award for past and future pain and suffering, albeit awarding pasteadtdical
expensesthis Court citing Yarbrough noted the inconsistency to the parties as well aguty.
Thus, the Court declined the jury’s initial presentation and instructed the jury tmusont
deliberation in order to cure the defeétshort time laterthe jury rendered its verdict agaieach
party was equally liable; damages awaf$235,000.0 for past and future medical expenaed
$17,000.00 for past and future pain and suffering; no award for Ms. Wright's alleged dest, wa
future earnings, and loss of consortium; and no award of past and future pain andgsafferin
loss of consortium to Noah Jackson. The Cdlen accepted the jury’s verdict and entered
judgment for $126,000.00, after reducing Plaintiff'sgegcent comparative negligence. Plaintiff
now argues that thistill represents amconceivable andmpermissible compromisederdict,
relying onStarks and Yarbrough

Both cases, however, atkearlydistinguishable because the jurgredid, in fact, award
damages-$17,000.00—for past and future pain and suffering, whereas the juri€sarks 217
F. Supp. 3d at 91@ndYarbrough 964 F.2dat 379, awarded no compensation for future pain and
suffering despite providingor future medical expensesThe question thus becomesether
Plaintiff's award is reasonable afigithin the universe of possible awards whaie suppded

by the evidence.'SeeBrun-Jacobg 847 F.2d at 246.



Although Plaintiff argues that $17,000.20 past and future sufferings and no award for
loss of consortium, past wages, and future economic earaiegzadequateand inconceivable
given Ms. Wright's medical procedures, distis other cases where juries have awarded more for
comparable injuries, the Court finds that this jury’s findings, for liabilitg damages, are well
supported by evideng@esented at trial

For instance he evidencéndicates that Plaintiff waisvolvedin a later, separagcident
on December 13, 201@hich made her neck pain substantially worse. Moreover, Defendants’
surveillancevideos capture®laintiff moving with ease on multiple occasions, carrying grosgrie
and lifting her son NoahAdditionally, Dr. Broussard testified via video deposititrat Plaintiff
had inter alia, a “good result” from surgeryrinally, Plaintiff stated in somaf herpast tax returns
that she earned zero or negative net incoifeerefore, from thevidencepresented at trial, the
jury could—and did—reasonablyind that Ms. Wright is entitled to a relatively loyetadequate
amount for past and future pain and suffering and past and future medical expemsgbas no
award br loss of consortium, past wages, and future economic earespesially in light oher
duty to mitigate damages

NeverthelessPlaintiff states that other juries in other cases have awarded more for
damages Perhaps soBut what other plaintifffiave received isrelevant herdoecause each jury
and each set diact pattern is unique andifferent This jury, having heard testimony and
examined exhibit$or four days, is entitled to “great deference” in weighing the evidergse
Wainwright v. ntenot 774 So.2d 70, 74(La. 2000) Although Plaintiff now attempts to
substitute her owbelief for the jury’s determination, ultimately, she cannot usurp the juoyés
as the factfinder Thus the Court refuses topset or underminghe jury’s reasonable findings

simply because another jury in a separate case awarded more.



Finally, when polled at Plaintiff's request, each juror affirmed, without hesitatiamhthe
rendered verdict was indeed his or hespectivedecision. Thus, Piatiff's speculatiorthat the
jury reached a capromised verdict is just thatspeculation Accordingly,considering the record,
the Court will not disrupt the jury’s findings becaubse awardendered in this casereasonable
in light of the evidencand not'so inadequate as to shock the judicial conscience.SeéMunn
924 F.2dat578.

2. Newly Discovered Evidence

Plaintiff represents thaiventy-eight days after trial, on April 9, 2018he learned the
identity of a newwitness Captain McGary, who responded to BeptembeB, 2015 accident.
Relevanto Plaintiff's case, Captain McGary affirmsan affidavitthat he “spoke with Mr. Poole
at the scene after the accident occurred. Mr. Poole told [him] that he did backtbisttager
into Ms. Wright’s vehicle causing the accident. Mr. Poole told [him] that MsgiWwas in his
blind spot, and that he did not see her.” Rec. Doc:2L@9doreover, “[a]fter the accident, [Captain
McGary] could clearly see the tire skid mathkat were under Mr. Poole’s tracttailer[,] [which]
led to and lined up with Ms. Wright's tires. The marks directly touched and conformatty éxa
width and alignment to the footprint of her tires. There was no doubt that the skid marks were
hers.” I1d. From this, Plaintiff concludes thafaptin McGary's statements “provethat
Defendants were 160ercent at fault.

Despite Captain McGary’'s declaratjoDefendants contend that this evidence is not
“newly discovered’'under governing lawDefendantsargue thaPlaintiff knewthattwo officers
arrived at the accident scefwe over two years, but did not exercise due diligenadentifying
or locating Captain McGartp testify at trial.

Newly discovered evidence may serve as a basis for a nevf tiialparty “could not, with

10



due diligence, have obtained [this evidence] before or during thé trial CoDECiv. P.19742).

In order to meet the burden of proof required for a new trial on the basis of disabyered
evidence, the moving party must prove (1) the evidence was discovered aftet, (&) tha new
evidence is not cumulative, (3) the new evidence would tend to change the result of tlamdas
(4) the new evidence could not have been discovered with due diligence before thvadrial
completed.Boudreaux v. Cumming$70 So3d 1002, 1006 (La. App. 3 Cir. 201 %vrit denied
169 So. 3d 358 (La. 2015).

When a party claims a new trial is warranted due to newly discovered evidencatyhe p
must make a “clear showih¢hathe or she made “every reasonable and diligent effort” to procure
the evidence before the proceedinggirns v. Sedgwick Claims Mgmt. Servs.,,|1665 So0.3d
147, 155 (La. App. 5 Cir. 20)4

In this case, Plaintiff represents that she only learnediémgity of Captain McGary on
April 9, 2018. She states that Captain McGary's nhame was not listed in the podide mer was
she able to depose Officer Hall, the author of the police report, to learn of CamGarys
whereabouts. Furthermore, shams that calls to the police department were unanswered.

Notwithstanding Plaintiff'position the Court finds that Ms. Wrighhas notshownthat
she exercised due diligence in obtaining the testimony of CadtBary prior to trial. Plaintiff
long knewthattwo officers came to the scene of the accidémter deposition on April 13, 2017,
almost a yeamand a half after the accident and about gear before trial, Ms. Wright
accompanied by her attorneyestified that she spoke with twespondingofficers during the
September 9, 2015 accident:

Defense Counsel: ~ Was Officer Hall the only police officer who
came to the scene?

Ms. Wright: No, sir.

11



Defense Counsel:  How many police officers came to the scene?
Ms. Wright: There were two, | recall

* % %

Defense Counsel:  What did the police officers talk to you
about?

Ms. Wright: They basically just came over and told me
what | told you about Mr. Poole’s statement
and how they were able to look at the skid
marks and where the vehicles were
positioned to know that he had pushed me
back.

Wright Dep. 38:1823, 82:2383:4; Rec. Doc. 172-at 45.

As indicated for over two years, Plaintiff knew that a second officer was present at the
accident scenard could providepotentiallyimportant, game&hanging testimony.A diligent
litigant shouldthen readily know the importance of an -gnene officer's testimony after a
vehicularaccidentand promptly attain such evidence.

Plaintiff, howeverdid not locéae Captain McGary until after the trial; she failsetglain
why she could not have exercised due diliganggentifying Captain McGarpeforehand-until
now, whenshe seeka new trial Plaintiff stateghat she made numerous attempts to learn about
Captain McGarythough Officer Hall and madephone calls to the police departmerat the
hearing, Plaintiff's counsedaidthat, after trial, Ms. Wright herself went to the police station in
order to identify Captain McGaryBut Plaintiff still does nojustify why she—or her attorney-
could not have done the same duringghsttwo yearsbeforetrial.

Instead, Plaintiff only exerted minimal effort in obtaining any officer'sinesny in the

first instance. Despite Plaintiff’'s representation at theihgand pretrial conferencethere are

in fact,no subpoenas or requests for subpoena of Officer Hall filed in the reBeslgenerally

12



ECF. When Plaintiff informed the Court during the gral conference that Officer Hall Hdbeen
nonresponsive,he Courthad offered to dispatch U.S. Marshals to enfoesey subpoenas or
requests for subpoena if they wemeperlyfiled. Nonetheless, Plaintiff stood idle. Not only did
Plaintiff ignorelocating Captain McGary for over two years, Bbealso failedto exercisemore
effort to securethe testimony of Officer Hall. Therefore, no officers corroborated Plaintiff's
testimony

Due to Plaintiff’'s own disregard leading up to trial, the Cdéinds thatshehas not made
a clearshowing thashe made “everyeasonable and diligent effort” aitainCaptain McGary’s
testimony SeeBurns 165 So.3d at 155 see alsd_A. Cobe Civ. P.19722). The Court agrees
with Plaintiff that Captain McGary’s testimomyighthave beemelpful to the jury angotentially
valuable to her case-chief. But a new trial now-due toPlaintiff’s initial inertia—would be
absolutely unfaito Defendants.

Finally, Plaintiff's“new evidence” may be cumulativén this trial the jury actually found
that DefendanPoolés truck collided with Plaintiff's vehicle and that Defend#aid fault in the
collision. Captain McGary'’s testimony, if elicited, would have simply cordatinis finding. The
jury could still havedetermined for example,that Plaintiff's vehicle was too close to the
Defendant’s truckthat she should have sounded her horn, or that she should have backed up when
she saw the truck backing her waynd any of thimmounted to negligence on her paét this
point, © holdotherwise isspeculatre. Thus,even with Captain McGary's purported testimony,
the jury could havealsoreached the same resuithich would make thisevidencecumulativeat
best SeeDeimel v. Etheridgel98 So. 537, 540 (La. Ct. App. 194@plding new evidence that
was merely cumulative did naterit newtrial). Accordingly, the Court concludes th&aptain

McGary's testimony comes too late. Plaintiff cahtake a second bite of the apple.
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1.  MOTIONTO ALTER OR AMEND JUDGMENT

Defendant Allstate has filed a motion to alberamend thgudgment under Federal Rule
of Civil Procedure 59(e), which allovesmurt to alter or amend a judgment to correthanifest
error of law or fact. . .” Allstate argues that because it was sued in its capacity as the
uninsured/underinsure(fUM/UIM”) motorist carrier of Plaintiff, and because the judgment
award is below Defendant National Interstate’s policy coverdg®l®00,000.00Plaintiff’s
UM/UIM claims against Allstate should be dismissed.

The Court agrees. At trial, both National Interstate and Allstate’s in®upticies were
offeredand introduced into evidence. National Interstate’s liability lim§li000,000.00. The
judgment in this casén favor of Plaintiff, amounts to $126,000.00. Therefore, becausaide
is below National Interstate’s coverage, Allstaiasurancepolicy is not imputed. Accordingly,
the judgment against Defendant Allstate is dismissed.

V. CONCLUSION

Based on the foregoing reasons,

IT 1S ORDERED that Plaintiffs motion for a new trial (Rec. Doc. 169) is hereby
DENIED.

IT IS FURTHER ORDERED that DefendantAllstateés motion to alteror amend
judgment (Rec. Doc. 171) is hereRANTED. The judgment(Rec. Doc. 167) is hereby
AMENDED to dismissDefendantAllstate from any claim of damages.

New Orleans, Louisiana, th&Oth day of April, 2018.

Wy o

ELDON E. FALLON
United States District Judge
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