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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TONJA WRIGHT CIVIL ACTION

VERSUS NO. 16-16214

NATIONAL INTERSTATE
INSURANCE CO., ET AL.

L .

SECTION L (1)

ORDER AND REASONS

Before the Court are two motiomslimine. First, Plaintiff seeks to exclugiertions of the
medical recordinvolving a second, separate automobile accident that occurred after the instant
accident in questiotbut before her cervical fusion surgery that allegedly resulted from her first
accident. SeeDoc. Rec. 32. Secon®efendants seek to introduce a letter, addressed to Geico
Insurance, written by Plaintiff's counsetgardinghe second automobile accideSeeDoc. Rec.

21. The Court held oral argument on these matters on August 23, 2017. Having considered the
paties’ arguments, submissions, and applicable law, the Court now issues thiar@r&easons.
. BACKGROUND

This case arises out of an automobile accident. On September 9, 2015, Plaintiff Tonja
Wright was operating her 2011 Ford Escape in Tangipahoa Parish, Louisiana, whas straak
by a 2015 Kenilworth trailer owned by Mabe Trucking Company and operated by Dele; P
Rec.Doc. 11 at 2. Wright also brings this case on behalf of her minor son Noah Jackson, who
was travelling with her in the cat the time of the alleged accident.

Plaintiff filed suit in state court on August 23, 2016, seeking damages for pasitared f
mental and physical pain and suffering, property damage, loss of use of vdbjmleciation,
rental expenses, medical erges, loss of past earnings, loss of future earning capacity, disability,

scarring and disfigurement, loss of consortium, and penalties and attornsysRé&eDoc. 11
1

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2016cv16214/190353/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2016cv16214/190353/50/
https://dockets.justia.com/

at 1, 4. In her pleading, Plaintiff referred to her injuries as “sevem@ @sabling,” without
elaborating on the nature of the injurigsl. at 3. On November 1, 2016, Defendants received
medical records in response to a subpoena that indicated Plaintiff had undergora feesioic
surgery. Rec. Doc. 1 at 4.

. DISCUSSION

Prior to her surgery on August 2, 2046allegedlyresulting fran the car accident in
guestion—Plaintiff wasinvolvedin another motor vehicle accident and was seen in the emergency
room of Lallie Kemp Hospital on May 26, 2016. iRtdf claimsthatthe 2015 accidenthe instant
dispute,caused her to need a cervical fusion at th€C64evels, which was performed on August
2, 2016.Meanwhile Defendants assert that Plaintiff's alleged injuries and damiageked from
a separate, intervenimg superseidg evert—the later 2016 accident. Thus, Defendants seek, and
Plaintiff attempts to exclude, evidene#ated tahis later car accident.

A. Medical Records (Rec. Doc. 32)

Plaintiff seeks to preclude testimony from that hospital record involving the2@ident,
specifically portionsvhere Paintiff allegedly stated: “l was supposed to have surgery on my neck
and chose not to.” Rec. Doc.-22at 2. Plaintiff denies that she told the hospital that she chose
not to have the surgeryd.

Plaintiff proffers two reasons to exclude this portion of the medical re€byd:ishearsay,
as well as hearsay within hearsay; and (2) its prejudicial value outweigb8theld. at 23.
Defendants oppose this motion, arguing that the medical reamdified authentic hereare
covered by a hearsay exception un8®E 803(4) and803(6). Rec. Doc. 37. Moreover,
Defendants argue that the medical record is relevant and not prejudicial betaasa itendency
to disprove Plaintiff's allegations concerning causation and does not cause the foake a

decision on an improper basidd. at 6.



Medical records are covered by a specific hearsay exception under Rule 80B@) of
Federal Rules of Evidencestatements made for purposes ofdmal diagnosis or treatmdjt
under the conditions listed that rule, are admissible even if the declarant is unavailable. The
Supreme Court considers this exception to be a “firmly rooted” hearsay exciptpurposes of
the Confrontation Clause; statements made for medical diagnosis are @ah$dericularly
reliable. SeeWhite v. lllinois 502 U.S. 346, 356 n. @992). Moreover, business records are
covered by a hearsay exception under Rule 803(6) of the Federal Rules of Evimlerezmrds
of regularly conducted activitySeeUnited States v. Ismoild00 F.3d 380, 392 (5th Cit996)
(holdingthat he lusiness records exception is a “firmly rootbdarsay exception Rule 803(6)
provides a hearsay exception for records kept in the course of any regaladlycted business
activity, whichincludes hospitalsWilson v. Zapata Ofshore Cq.939 F.2d 260, 271 (5th Cir.
1991) ¢iting Ricciardi v. Childrefns Hospital Medical Centei811 F.2d 18, 22 (1st Cit987).
The admissibility of hospital records under this exception is supported by the presuipti
reliability that attaches to statements relating to treatment and medical history iresoids.
Ricciardi, 811 F.2d at 22.Nonethéess, lefore admitting such statements, the Court needs to
determine whether the statements were reasonably considered by the declaragt @ertheent
to the diagnosis or treatment sougRbck Huffco Gas & Oil Co., Inc922 F.2d 272, 278 (5th Cir.
1991).

Here, the medical record, authenticated by the hospital prepared in the regular course
of busness records of LSU Lallie Kemp Regional Medical Ceated relevant to Plaintifé
medical diagnosisSeeDoc. 472 at 1 (“All entries were made by hospital personnel at the time
of services rendered and during the regular course of hospital bu3iness the hearing,
nonethelessPlaintiff argued ancemphasized that theesond porton of the statement I( was

supposed to haveigery. . . and chose not tt) is not relevant to medical diagnosis and thus does
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not fall under the hearsay exceptiohot so. The medical record is relevaand reliable because
it relates to Plaintiff's symptoms, objective data, and surrounding circurastémet a reasonable
physician would consider relevantthe treatment oridgnosis of a medical conditiont contains
information regarding Plaintiff's painpast symptoms from her neck injuriemndits severity
Accordingly, the medical record is admissible under FRE 803(6) and 803(4), and is notalejudi
under FRE403. Moreover, Defendant may also use the stateonashér FRESG07 to impeach the
witnesss credibility, as well aanderFRE 613as a prior statemeniherefore Plaintiff's motion
to exclude the medical record and its statement thés@&ENIED.

B. L etter to Geico Indemnity Company (Rec. Doc. 21)

Defendants further seek to introduce a January 23, 2017 letter written biffRlaminsel
to Geico Indemnity Company concerning the subsequent May 26, 2016 accident involving
Plaintiff. In response to the Notice of Records Deposition, Geico producksitea of
representation in which Plaiffts counsel advises Geico he was retained by Plaintiff to “represent
her interest” concerning an accident on May 26, 20880, the Geico production contains the
instantJanuary 23, 201étter from Plaintiff’'s counsel to Krupen Amin, a claims adjuster for Geico
and who will becalled as a witness for Defendang&eeRec. Doc47-1 at 1. The lettereferences
the nature of Plaintiff's claimed injuries in the subsequent May 26, 2016 ac@aderattachea
surgical report and Bifrom August 2, 2016 See id.Attached to the letter ishe surgical report
and bill' and states Geico’s “policy linstare clearly exhaustedld. The letter then asks Geico
to pay its policy limits.Id. The surgical report and balre for Plaintiff's August 2, 2016 cervical
fusion. See id.at 2-9. Plaintiff opposes the motion under FRE 408 (as evidence regarding
settlement or compromise), FRE 801(c)(3) (hearsay), and FRE 403 (prejudicial).

1. FRE 408

Generally, FRE 408 prevents the admission of information shared during settlement
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negotiations “to prove or disprove the validity or amount of a disputed claim or to impeach by
prior inconsistent statementFed. R. Evid. 408(a)ln the instant caséoweverthe settlement
correspondencehe¢ ketter, relates to a separate party, arising from a separate incident.

Rico v. American Family Insurance Groiginstructive concerninglaintiff’s argument.
See267 F.Supp2d 554, 55758 (E.D. La. 2002)aff'd sub nomRico v. Am. Family Mut. Ins. Co
76 Fed. Appx. 527 (5th Cir. 2003). Ricq, the Court allowed the testimony of a defense attorney
who had defended a previous personal injury lawsuit brought by the plaidtif The attorney
testified about “the general nature of the injuries which [the plaintiff] edlégesustained in the
prior lawsuit.” Id. at 558. The Court noted the “main defense” of the defendants was the plaintiff
suffered the same injuries, he accident before thico court, for which he previously sought
compensation.ld. Thus, the Court found the defense attorney’s testimony was relevant to the
defendant’s defense. Ricq the defendant was allowed to enter testimony of a defenseegttor
in a previous personal injury suit to testify about “the general nature of theesnynich [the
plaintiff] alleges he sustained in the prior lawsuit and the fact the prior lawstigetided.” 1d. at
558. Nonetheless, theico Court noted the amount of the settlement was not disclosed, but the
witness “merely testified about the injuries which [the plaintiff] claimed he sastamthe prior
lawsuit.” 1d. That testimony, the Court noted, was factual and thus allolged.

Here, theletter addessed to and testimony by Geico representative Krupen Arain
relevant to Defendants’ defense that Plaintiff's alleged injuries andgdsveere caused by “a
separate, intervening, and/or superseding event.” Rec. Doc. 21-2 at 4. Moreover, FREO408 i
applicable herbéecause the settlement discussed therein is not between Plaintiff and Defendant
but rather a different party. The Fifth Circuit has developed a “losgsdctional’ test” to define
“the claim” in Rule 408 and requires a dispute at leagtéanut of the ‘same transaction™ in order

to trigger Rule 408.Buckhanan v. Shinselks65 Fed. Appx. 343, 351 (5th Cir. 2016) (quoting
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Lyondell Chem. Co. v. Occidental Chem. Cp608 F.3d 284, 297 (5th Cir. 2010)). Contrary to
Plaintiff's assertionthere is ncshared factualexus. The 2016 accident is an entirely separate
claim from the instant 2015 matteinvolving a different defendant, location, and time.
Accordingly, FRE 408 does not apply to preclude evidence arising from saitleliscussns
involving the latter 2016 accident.
2. FRE 801

Plaintiff further argues that thetter is hearsay evidence. Rec. Doc. 40 at 8. Indeed, while
theletter is an out of court statement, kager is specifically not hearsay pursuant to Fedeuéd
of Evidence 801(d) because this statement qualifies as an opposing party’s statéaseaton
the letter of representation from Plaintiffs counsel, Plaintiff's counsed waeting in his
representative capacity of Plaintiff concerning the 2016 accident when heddsco the
August 2, 2016 surgery was caused by the 2016 accident. Generally, statemenby made
attorney concerning a matter within his employment may be admissible againstyhetparing
the attorney.SeeMercato Elisio, LLOv. DeveneyCV 15563, 2016 WL 4181021, at *4 (E.D. La.
Aug. 8, 2016) (Because the letter is offered agaipsintiff], and was made by a party authorized
by [plaintiff] to speak on the subject, it is not hearjagee also Hanson v. Walle&888 F.2d806,
814 (11th Cir. 1989) (noting that Rule 801(d)(2)(C) “has been applied to allow in evidence
statements made by attorneys in a representational capad&iitliams v. Union Carbide Corp.
790 F.2d 552, 555 (6th Cir. 1986) (“It is the general rul¢ dtatements made by an attorney
concerning a matter within his employment may be admissible againpattyeretaining the
attorney.” (quoting United States v. Margiotf&62 F.2d 131, 142 (2d Cir. 198grt. denied
461 U.S. 913 (1983))Accordingdy, the instantetter to Geico, drafted by Plaintiff's counsel, is
not precluded under the hearsay rule. Moreover, Defesideyt use this letter under FRE 607 to

impeach a witnesat trial



3. FRE403

Finally, Plaintiff contends that the prejudicial nature of lét¢er outweighs its probative
nature. Defendantsnonethelesgrgue that Platiff's injuries and damages arise, in part, from a
separate, intervening incident. Thestant étteris in regards tassues surrounding the 2016
subsequentccident. That information is central to Defendants’ case in chief and therefore
relevant. Based on these reasobgfendants’ motionrsiGRANTED.
[1l.  CONCLUSION

Based on thaforementioned, accordingly,

IT ISORDERED that Plaintiffs motionin limine (Rec. Doc32)is herebyDENIED.

IT ISFURTHER ORDERED that Defendans motionin limine (Rec. Doc21)is hereby
GRANTED.

New Orleans, Louisiana, this ttEday of August, 2017.

Wy & lor

ELDON E. FALLON
United States District Judge




