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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LATASHA RODGERS, ON BEHALF OF HER CIVIL ACTION

MINOR CHILD CJTJ

VERSUS NO. 16-16303

SHERIFF MARLIN GUSMAN, ET AL. SECTION: “G” (3)
ORDER

In this litigation, Plaintiff Latasha Rodgers, Tutrix (“Plaintiff”), on behalf of her minor
child CJTJ, alleges that Defendants Orleans Parish Prison, Sheriff Marlin Gusman, the City of
New Orleans, Mayor Mitch Landrieu, the New Orleans City Council, Correct Care Solutions, LLC
(“CCS”) and certain unidentified parties acting under the authority of the Orleans Parish Prison,
subjected CJTJ’s father (“Decedent”), a pretrial detainee at the Orleans Parish Prison, to excessive
force, assaulted and battered Decedent, and acted with deliberate indifference to his medical needs,
resulting in Decedent’s death, in violation of his and Plaintiff’s constitutional rights under the
Fourth, Eighth, and Fourteenth Amendments, and Louisiana law.! Before the Court is CCS’
“Motion to Dismiss.””

On March 7, 2018, Defendant CCS filed a motion to dismiss, arguing that Plaintiff failed
to state a claim because: (1) Plaintiff did not identify a policy, procedure or practice as required

under 42 U.S.C. § 1983; (2) Plaintiff’s claims do not rise to a level of deliberate indifference; and
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(3) Plaintiff failed to show the breach of any duty by CCS.3 On July 18, 2018, the Court denied
the motion to dismiss without prejudice. The Court concluded that Plaintiff had not stated a claim
pursuant to 42 U.S.C. § 1983 or Louisiana Civil Code Article 2315 against CCS.* However, the
Court noted that the parties had recently learned that autopsy materials from Decedent’s autopsy,
which the parties previously believed were unavailable, may still exist and could shed light on the
cause of Decedent’s death and any potential liability by CCS.> Therefore, rather than dismissing
Plaintiff’s claims against CCS at that time, the Court granted Plaintiff leave to amend the complaint
by August 17, 2018.°

On August 17, 2018, Plaintiff filed a motion for an extension of time to amend the
complaint, arguing that she was still unable to obtain the autopsy records.” On August 22, 2018,
Defendant CCS filed the instant motion to dismiss based on Plaintiff’s failure to amend the
complaint.® On August 28, 2018, Magistrate Judge Knowles denied Plaintiff’s motion for an
extension to amend.® On September 6, 2018, Plaintiff filed an opposition to the motion to dismiss,
requesting additional time to obtain the autopsy materials from the Orleans Parish Coroner’s Office

in order to adequately respond to the motion to dismiss.°

% Rec. Doc. 89.

4 Rec. Doc. 110 at 18.
5 1d. at 17.

6 1d. at 18.

" Rec. Doc. 112.

8 Rec. Doc. 120.

° Rec. Doc. 124.

10 Rec. Doc. 125.



On December 21, 2018, the Court held a hearing regarding an Order to Show Cause why
Plaintiff’s counsel should not be sanctioned for her failure to diligently litigate this matter.!! At
the hearing, Plaintiff’s counsel stated that she received microscopic slides and tissue samples from
the Orleans Parish Coroner’s Office in September 2018 and that she intended to seek leave of
Court to file an amended complaint based on this information.'? The Court granted Plaintiff leave
to amend the complaint within seven days of the December 19, 2018 hearing.* On December 26,
2018, Plaintiff filed a second amended complaint.'*

Courts vary in how they proceed when a plaintiff files an amended complaint while a Rule
12(b)(6) motion is still pending.'® Many district courts—including this Court—routinely deny as
moot motions to dismiss that are filed prior to an amendment of a complaint.® Although courts

may address the merits of a motion to dismiss even after an amended complaint is filed, as a general
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rule, “if applying the pending motion to the amended complaint would cause confusion or detract
from the efficient resolution of the issues, then it makes sense to require the defendant to file a
new motion specifically addressing the amended complaint.”*’ Here, the amended complaint
makes additional allegations regarding the policy and practice of CCS, the deliberate indifference
of CCS, and CCS’ alleged breach of a duty to Decedent.® Therefore, the Court concludes that
applying the pending motion to the amended complaint would cause confusion and detract from
the efficient resolution of the issues. Accordingly,
IT ISHEREBY ORDERED that “Motion to Dismiss”'° is DENIED AS MOOT.

NEW ORLEANS, LOUISIANA, this 14th day of January, 2019.

NANNETTE JOLIVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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