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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GREGORY KENNEDY CIVIL ACTION
VERSUS NO.16-16537
THE CINCINNATI SECTION"S"
INSURANCE COMPANY AND

JACOB REED KINDRED

ORDER AND REASONS

IT ISHEREBY ORDERED that Defendants’ Motion foteave to File Amended and
Supplemental Notice of Removal (Doc. #415RANTED.

IT ISFURTHER ORDERED that Plaintiff's Motion to Remand (Doc. #3)0&NIED.

BACKGROUND

This matter is before the court on a motion to remand filed by plaintiff, Gregory Kennedy,
who argues that this matter shdule remanded to the Twenty-Fhududicial District Court,
Parish of Jefferson, State of Louisiana becaufendants’ notice of removal did not properly state
the grounds for diversity subject ttex jurisdiction. Itis also before the court on defendants’
motion for leave to amend the na&iof removal to more fully statthe citizenship of defendant,
Jacob Reed Kindred.

On October 17, 2016, Kennedy, a Louisiana citizen, filed this actithe iiwenty-Fourth
Judicial District Court, Parish diefferson, State of Louisiana seekdamages for injuries that he
allegedly sustained in an automobile accidelennedy alleges that on May 13, 2016, he was
driving his pick-up truck on Interstate 10 in Je$fen Parish, Louisiana when he was struck from
behind by a vehicle driven by Kirnell. Kennedy alleges that Kindred was at fault for the accident

and that Kindred and his vehicle were covdrgdan insurance policy issued by defendant, The
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Cincinnati Insurance Company. As to damages)rieey alleges that as a result of the accident,
he:

sustained serious injuries toshneck and back, including disc

herniations, wrists, and other padf his body, together with past

and future mental anguish and ploal suffering; past and future

loss of enjoyment of life; past and future expenses for medical care;

and past and future loss of earniags! impaired earning capacity].]
Kennedy also alleges that his damages exdkedminimum amount necessary for “federal
diversity jurisdiction.”

On November 22, 2016, Cincinnati, with Kindieedonsent, removed this lawsuit to the
United States District Court for the Eastern De$taf Louisiana alleging diversity subject matter
jurisdiction under 28 U.S.C. § 1332(afincinnati alleges that ¢hparties are diverse. Kennedy
is a citizen of Louisiana. Cimmati is a citizen of Ohio, because it is a corporation organized
under the laws of, and maintaigints principal place of busiss in, Ohio._See 28 U.S.C. §
1332(c)(1) (a corporation is a citizen of every state by which it has been incorporated and where
it has its principal place of business). Kindred isitizen of Indiana who temporarily resides in
Louisiana to attend school. Withspect to the amount in camtersy, Cincinnati states that the
allegations in Kennedy’s state court petition regaydhe extent of his jaries and his claimed
damages for past and future mental and physigHering, loss of enjoyment of life, medical
expenses, lost earnings and impaired earningaigp along with Kennedy's allegation that his
damages exceed the amount required for federalsity subject matter fisdiction, show that it
is facially apparent that Kennedy’s damages exceed $75,000.

Kennedy filed a motion to remand arguing tthefiendants’ notice of removal insufficiently

states that diversity subject matter jurisdictiompiesent because defendants did not allege any

specific details or evidence demonstrating thatehis more than $75,000 in controversy. Further,



Kennedy argues that the parties are not conlplelwerse because Kindred is domiciled in
Louisiana.

Defendants contend that they are not requioesubmit evidence regarding the amount in
controversy because it is facialpparent that Kennedy’s stateurt petition seeks more than
$75,000 in damages. Defendants also allege th®atparties are compidy diverse because
Kennedy is a citizen of Louisiana, whereas @inati and Kindred are citizens of Ohio and
Indiana, respectively.

Defendants moved to amend their noticerehoval to include facts supporting their
contention that Kindred is a citizen of Indiartéennedy argues that such amendment is untimely.
Further, Kennedy argues that even if the amendment is permitted, Kindred’'s citizenship is
contested, and must be resolved in Kennedy/srfavhich would destroy diversity and require
remand.

ANALYSIS
A. Amending the Notice of Removal

Defendants seek leave to amend their naticeemoval to include specific facts that
support their contention that Kindtes a citizen of Indiana and tttach Kindred’s affidavit.
Kennedy argues that the proposed amendment should not be permitted because it would supply
missing jurisdictional allegations.

Pursuant to 28 U.S.C. § 1653, “[d]effectidegations of jurisdiction may be amended,
upon terms, in the trial or appellate courts.tt®m “1653 should be liberally construed to allow
a party to cure technical defeciis¢luding the failure to specifidglallege the citizenship of the

parties.” Menendez v. Wal-Mart Stordsc., 364 Fed. Appx. 62, 66 (5th Cir. 2010).




In the notice of removal, defendants specificallgged that Kindred ia citizen of Indiana,
who is temporarily residing in Louisiana to aiteschool. The proposed supplement provides facts
to bolster that assertion. This type of adraent is permitted by § 1653. Therefore, defendants’
motion for leave to amend theiotice of removal is GRANTED.

B. Remand Standard

Motions to remand to state court are govermg@8 U.S.C. § 1447(cyvhich provides that
“[i]f at any time before the final judgment it aggrs that the district court lacks subject-matter
jurisdiction, the case shall be remandedhe removing defendant bears the burden of
demonstrating that federal juristdon exists and therefore thegmoval was proper. Jernigan v.

Ashland Qil, Inc., 989 F.2d 812, 8155Cir. 1993). In assessimghether removal is appropriate,

the court is guided by the principle, grounded itiors of comity and the recognition that federal
courts are courts of limited jwdiction, that removasdtatutes should be strictly construed. See

Manguno v. Prudential Prop. & Cas. Ins. Co., 276 FZy 723 (5th Cir. 2002). Doubts regarding

whether federal jurisdiction is gper should be resolved against federal jurisdiction. Acuna v.
Brown & Root, 200 F.3d 335, 339 (5th Cir. 2000).

1. Diversity Subject Matter Jurisdiction under 8§ 1332(a)

Defendants allege that this court has digrsubject matter jusdiction under 28 U.S.C.
§ 1332(a)(1), which provides that district couréve original jurisdictn over civil actions where
the amount in controversy exceeds $75,000, exclusivieterest and costs, and are between
citizens of different States.

a. Citizenship of the Parties
Kennedy does not dispute that he is a citizen of Louisiana and that Cincinnati is a citizen

of Ohio. However, he argues théindred is a citizen of Louisiay and thus the parties are not



completely diverse. Kennedy contends that Kewldis a citizen of Louisiana because he had a
Louisiana address at the timetbé accident and had lived in Lsiana for at least three years
prior to the accident.

Complete diversity means that all persons onsade of the controversy must be citizens

of different states than all p®ns on the other side. Mclghlin v. Miss. Power Co., 376 F.3d

344, 353 (5th Cir. 2004) (citing_Harrison v.aftrer, 404 F.2d 267, 272 (5th Cir. 1968)).

“Citizenship is based on domicile, i.e. where an individual resides and intends to remain.”

Alphonse v. Arch Bay Holdings, L.L.C., 618 dceAppx. 765, 767-68 (5th Cir. 2015) (citing

Acridge v. Evangelican Lutheran Good San@ariSoc’y, 334 F.3d 444, 448 (5th Cir. 2003)). At
birth, a person acquires a “domicile of origin,” ialn is presumed to continue if there is not

sufficient evidence of a change of domicileridlge, 334 F.3d at 448 (citing Palazzo v. Corio, 232

F.3d 38, 42 (2d Cir. 2000)). A presumption aintinuing domicile applies when a person
relocates. Id. (citing Coury v. & 85 F.3d 244, 250 (5th Cir. 1996)). “[T]o defeat the presumption
and establish a new domicile (the ‘domicileabiice’), the person must demonstrate both (1)
residence in a new state, and (2)raantion to remain in that staindefinitely.” Id. (citing Coury,

85 F.3d at 250). To determine whether a petsas changed her domicile the court considers
where the person exercises civil and political rights/s taxes, owns reahd personal property,
has driver’s and other Bnses, maintains bank accounts, bg#oto clubs and churches, has places
of business or employment, and maintains a hfiaméer family. _Id. (citing Coury, 85 F.3d at
251). All of these factors are weighed equallyd ao one factor is detainative. Id. (citing
Coury, 85 F.3d at 251). Howevdor out-of-state students, a sifjoant factor is whether the

student intends to remain in the state beythiededucational period. See Holmes v. Sopuch, 639

F.2d 431, 434 (8th Cir. 1981) (citing 13 Wright, Miller & Cooper, Federattice and Procedure:




Jurisdiction 8§ 3619 at 751 (1975)). p&rson’s “statements of intenttheer to remain in a previous
domicile or to establish a new qraze ‘entitled to little weight’ ithey conflict with the objective
facts.” Acridge, 334 F.3d at 448 (citing Cgur85 F.3d at 251). The court can determine
jurisdictional matters by examining the pleadingd @vidence in the reahrsuch as affidavits.
Coury, 85 F.3d at 249.

Defendants submitted facts that demonstra¢ Kindred is a citizen of Indiana, who
temporarily resides in Louisiana &ttend school. In his affidaviKindred declares that he was
born in Indiana and moved to Louisiana on a teragobasis to attend college at the University
of New Orleans. Kindred statdsat he expects to graduate in 2018, and intends to return home to
Indiana. Kindred returns to Indiana for mbstidays and school breaks, maintains an Indiana
driver’s license and is registered to vote in &mdi. Further, the vehecthat Kindred was driving
on the date of the accident is gred in Indiana. Kindred decés that he does not have any
intention to change his agnship to Louisiana.

These facts demonstrate that, although Kindesided in Louisiana at the time of the
accident, he was in fact a citizenlofliana. Kindred was born in Indiana, maintains ties with that
State and intends to return there. There ievidence in the record that Kindred intends to
permanently change his domicile to Louisidn@herefore, the parties are completely diverse.

b. Amount in Controversy
With respect to the amount in controversythie Notice of Removal, defendants allege

that “[t]his is a civi action in which the good faith amount in controversy exceeds the sum of

1 Kennedy argues that defendants failed to allege indtiee of removal that Kindred was fraudulently joined. The
fraudulent or improper joinder doctrine permits the defendants to remove an action whediveeree defendant has

been improperly joined for the purpose of defeating divessibject matter jurisdiction. See Smallwood v. lll. Cent.
R.R. Co., 385 F.3d 568, 573 (5th Cir. 2004). It is not appleto this case. Defendants do not argue that Kindred is

a citizen of Louisiana who was improperly joined to defeat diversity subject matter jurisdiction, but rather that he is
diverse because hedsitizen of Indiana.




$75,000, exclusive of interest and costs.” Eafter, defendants quote Kennedy’s allegations

regarding his injuries, the damages he seeks anthiéamount in controversy exceeds the amount

required for federal diversity subject matter juiction. Kennedy argues thttis is insufficient

to establish that the minimum jurisdictional ambis satisfied because defendants did not state

any specific details or evidendemonstrating that there is neahan $75,000 in controversy.
Pursuant to 28 U.S.C. § 1446(a), “[tjo remavease from a state to a federal court, a

defendant must file in the federal forum a not€eemoval ‘containing a short and plain statement

of the grounds for removal.” Dart CherokeedBaOperating Co., LLC v. Owens, 135 S.Ct. 547,

551 (2014) (quoting 28 U.S.C. § 1446(a)). réimoval is based on diversity subject matter
jurisdiction, the amount in comversy requirement must be mit. When the plaintiff's state
court complaint demands a stated sum of monegdisf that is asserted good faith, that amount

is “deemed to be the amount in controversy.”(tploting 28 U.S.C. § 1446(c)(2)). However, if
the plaintiff's complaint does not state the amountontroversy, the defendant may state the
amount in controversy in the notice of removdl.(citing 28 U.S.C. § 1446(c)(2)(A)).

In Dart, the Supreme Court thfe United States held that, to satisfy § 1446(a)’s requirement
of a “short and plain” statement of the groundsrémoval, “a defendants’ notice of removal need
include only a plausible allegation that thmount in controversy exceeds the jurisdictional
threshold[,]” and does not require evidentiary supddr at 554. However, if the plaintiff or the
court questions the defendant’s allegation athéoamount in controversy, “both sides submit
proof and the court decides, by a prepongegaof the evidence, whether the amount-in-
controversy requirement has been satisfidl. &t 554 (citing 28 L&.C. § 1446(c)(2)(B)).

“A removing defendant can meet its burden of demonstrating the amount in controversy

by showing that the amount isatfially apparent’ from the plaiiffs’ pleadings alone, or by



submitting summary judgment-type evidenc@dbertson v. Exxon Mobil Corp, 814 F.3d 236,

240 (5th Cir. 2015). The inquiry “concerns what thaintiff is claiming (and thus the amount in
controversy between the parties), whiether the plaintiff is likelyo win or be awarded everything
he seeks.” Id. (quotations omitted). In determgnivhether the amount in controversy is met, the
court can “make common-sense inferences abmitamount put at stake by the injuries the
plaintiff[] cliam[s].” 1d.

In this case, Kennedy is claiming that he “sungd serious injurie® his neck and back,
including disc herniations,” alongith injuries to his “wrists, andther parts of his body.” He is
seeking damages associated with past and fotargal and physical ffering, loss of enjoyment
of life, medical expenses, lostages and loss of earning capacity. Kennedy even alleges that his
damages exceed $75,000. Thus, defendants have destehéiiat it is facially apparent that the
jurisdictional minimum is met. There was no néaddefendants to provide specific evidence in
their notice of removal regardinige amount of Kennedy’s damagéddwus, this court has diversity
subject matter jurisdiction, and Keedy’s motion to remand is DENIED.

CONCLUSION

IT ISHEREBY ORDERED that Defendants’ Motion foteave to File Amended and

Supplemental Notice of Removal (Doc. #455RANTED.

IT ISFURTHER ORDERED that Plaintiff's Motion to Remand (Doc. #3)&ENIED.

New Orleans, Louisiana, thid8th day of January, 2017.

Gl Yot oo,

MARY ANN VIAL LEMMON
UNITE ATESDISTRICT JUDGE




