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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SHAWANDA NEVERS ALEX, ET AL. , CIVIL ACTION
Plaintiff s
VERSUS NO. 16-17019
ST.JOHN THE BAPTIST SECTION: “E”
PARISH SHERIFF’'S OFFICE, ET AL.,
Defendants

ORDER AND REASONS

Before the Couris a motion to dismiss filed b$t. Tammany Parish Sheriff Randy
Smith, Deputy Yvette Sandavol, Deputy Sean Lambpudg Maurice McCall, Deputy
Justin Doles and Deputy Don Powers (collectively tli&t. Tammany Defendants
pursuant ta-ederal Rule of Civil Procedure 12(b)(6The motion is opposedFor the
reasons that follow, the Court grartbee motion

BACKGROUND

Plaintiff Shawanda Nevers AleKNevers), ran a catering business, 3&JCafé,
LLC, in Laplace, Louisiand In addition to running 3L'% Café, LLC, Nevershelped
individuals filetheir own tax returns# Nevers, along with her husband Daryl Alex, and
their daughter Laquana Lewis (collectivéRlaintiffs”), allege various state and federal
law enforcement officials conspired against thentdonmit“malic[ious]acts to destroy
plaintiffs[] business[esP during the coursef criminal investigatiors into Nevers$tax
filing businessAs a result otheseinvestigations Neversultimately pleaded guilty to

eight counts of issuing worthless checks in St.n)the Baptist Parish, for which slwas

1R. Doc. 150.

2R, Doc. 151

3R. Doc. #1at 2, 45.
4R. Doc. #1l at 4.

SR. Doc. #lat 7.
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sentenced to ten yeagemndto four countoftax fraudin the Eastern District of Louisiana
for which she hayet to be sentencéd

On May 5, 2016, Nevers was arraignfed her federal crimes and was thereafter
“housed at the St. Tammany Paristthjause”? By “July, Plaintiff Nevers had filed many
complaints with [the] St. Tammany Sheriff officedaise the male deputies watpbu
shower and take care of your personal nééd3n July 12, 2016"Plaintiff Nevers had an
altercation with a state inate that was on psychotropic drugs. Plaintiff Nevelid
everythingto refrain from the encountéf, but nevertheless sustainédevere nerve
damageé to two of her fingerg? Following the incident, Nevers ked to press charges
against thenmate, but'wasrefused’1!

On December 29, 2016, Plaintiffs, proceedipgo se filed their original
complaint!? asserting claims for monetary damages in the amafn$10,000,000
against a number state and federal officials andnamps!® Plaintiffs filed a second
amencad complainton April 19, 2017 which clarified the& claims against theSt.
TammanyDefendantsare broughtonly in their official capacities4 under42 U.S.C. §

1983 for *“violat[ing] their constitutional rights, as a result {sic] retaliatory [sic]

6 Plaintiff Daryl Alex also pleaded guilty in the Basn District of Louisiana to one count of conspiydo
commit wire fraud.
7R. Doc. #1lat 27. According to Nevers, these charges inaudelations of:
1 26 U.S.C.[8] 7206(2) aiding and assisting ieparation of a false tax return cour371
2. 18 U.S.C. [§] 401(3) counts 385 (criminal contempt) saying plaintiff continueitinfy tax
return[s] after being enjoined by [a] federal judge
3. 18 U.S.C. [8] 1344(3) count 46 bank fraud plainhiévers filed a B Claim and because
plaintiff Nevers did not have a business at theetifiNevers] file[d] a false claim
4. 18 U.S.C. [§] 505 Plaintiff forged judge[sic] signature
R. Doc #1at 27.
8 R. Doc. #1at 29-30.
9R. Doc. #1at 30.
10 R. Doc. #1at 30.
11R. Doc. #1at 30.
2R. Doc. 71.
BR. Doc. 71.
“R. Doc. 75.



measure$!’> The St. TammanyDefendants now move to dismiss af Plaintiffs
allegationsagainst themunder Rule 12(J{6), arguingPlaintiffs have failed to state a
claim upon which relief cabe granteds®
STANDARD OF LAW

Pursuant td-ederal Rule of Civil Procedure 12(b)(&) district court may dismiss
a complaint, or any part of it, for failure to séa claim upon which reliehay be granted
if the plaintiff has not set forth factual allegaris in support of his claim that would entitle
him to reliefl”“To survive a motion to dismiss, a complaint mugtteon sufficient factual
matter, accepted as true,'sbate a claim to def that is plausible on its face!s “A claim
has facial plausibility when the plaintiff pleadsctual content that allows the court to
draw the reasonable inference that the defendalmehte for the misconduct alleg€d?
However, the court does naccept as true legal conclusions or mere conclusory
statementg9 and“conclusory allegations or legal conclusions masqdearg as factual
conclusions will not suffice to prevent a motiondsmiss: 2l “[T]hreadbare recitals of
elements of a cause of actioaupported by mere conclusory statemérs “naked
assertion[s] devoid of further factual enhancemiame not sufficient?2

“Factual allegations must be enough to raise a tighelief above the speculative

level”23 “[W]here the weHpleaded facts do not permit the court to infer mtiran the

B R. Doc. 71.

16 R. Doc. 1502.

17 Bell Atl. Corp. v.Twombly 550 U.S. 544, 555 (200;7¢uvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007)

18 Ashcroft v. Igbal556 U.S. 662, 678 (2009guotingTwombly, 550 U.S. at 57

91d.

20 |d.

21S. Christian Leadership Coaefence v. Supreme Court of the State of &2 F.3d 781, 786 (5th Cir.
2001)(citing FernandezMontes v. Allied Pilcg As$, 987 F.2d 278, 284 (5th Cir. 1993)).

22|gbal, 556 U.S. at 663, 67&itations omitted).

23Twombly, 550 U.S. at 555



mere possibility of misconduct, the complaint hleged—but it has notshow[n]—that
the pleader is entitled to relie#4
LAW AND ANALYSIS

A. The St. Tammany Defendants

In their amended complaintNevers clarifies that her claims against the St.
Tammany Defendants are brought against them ortlyeir official capacitie$> 1t is well
settledthat a suit against a municipal official in his ber official capacity is simply
another way of alleging municipal liabilit§¢ Louisiana grants no capacity to be sued to
any parish sheriffs offic@?” The deriff, in his official capacity is the appropriate
governmental entity responsible for any constito#b violations committed by Bi
office.28 When, as in this case, tlsheriff is a defendant in the litigation, claims against
specific individuals in their official capacitiesearedundant, and it is appropriate to
dismiss them?? Accordingly, Plaintiff's § 1983 claims againddeputy Sadavol, Deputy
Lamb, Deputy McCall, Deputy Doles, and Deputy Posware dismissed.

Whether Plaintifis claimsagainst Sheriff Smith in his officiadapacity survivdhe
motion to dismiss stage depends on whether Plaimai$made out a plausible claim for
relief based on municipal liability. Amunicipalitgay be liable under 883 if it “subjects

a person to a deprivation of rights or causes as@erto be subjected to such

241d. (quotingFed. R. Civ. P. 8(42)).

25R, Doc.75. The Court also assumes only Nevers brings thesmslaas Alex and Lewis lack standir@o
establish standing, a plaintiff must show that:{&)has suffered, or imminently will suffer, a coate and
particularized injuryin-fact; (2) the injury is fairly traceable to the defeardt’s conduct; and (3) a favorable
judgment is likely to redress the injurylistice v. Hoseman71 F.3d 285, 291 (5th Cir. 2014).
25Connick 563 U.S. at 6(internal quotation marks oitted).

26 Monell v. New York City Dept. of Social Ser486 U.S. 658 (1978).

27Cozzo v. TangipahoBar. CouncitPresident Govt.279 F.3d 273, 283 (5th Cir. 2002)

28 Jenkins v. JeffersoRar. Sheriff's Office 402 So. 2d 669, 671 (La. 1981)

29 Castro Romero v. BeckeB56 F.3d 349, 355 (5th Cir. 200Monelland later decisions reject municipal
liability predicated on respondeat superior, dese the text of § 1983 will notehr such a readin®d. of
Commt7s of Bryan Cty. v. Brow®20 U.S. 397 (1997)

4



deprivation.®° To prevail on & 1983claim against a local government or municipality, a
plaintiff must establish: (1) an official policy mustom, of which (2) a policy maker can
be charged with actual or constructive knowledged 43) aconstitutional violation
whose “moving force” is that policy or custo?h.

An “official policy” for purposes of 8983 includes: (1)[a] policy statement,
ordinance, regulation or decision that is officaldopted and promulgated by the
municipality’s lavmaking officers or by an official to whom the lavarkers have delegated
policy-making authority”; (2)a persistent and widespread practice of city daifgior
employees, “which, although not authorized by offitiadopted and promulgated policy,
is so ommon and well settled as to constitute a custoat fairly represents municipal
policy”;32 and (3) “a final decisionmakex’adoption of a course of actidrailored to a
particular situation and not intended to coltecisions in later situationsiay,in some
circumstances, give rise to municipal liability verd 198333

The culpability element, which may overlap with pfoof a policy, requires
evidence that'the municipal action was taken witbeliberate indifferenceas to its
known or obvious cosequences. A showing of simple or even heightersgligence will
not suffice?34 “Deliberate indifferencels a stringent standard, requiring proof that a

municipal actor disregarded a known or obvious emuence of his actiofs>

30 Connick 563 U.S. at 6@internal quotation marks omitted).

31Valle v. City of Hous 613 F.3d 536, 5442 (5th Cir. 2010)Consequently, the unconstitutional conduct
must be directly attributable to the municipalibybugh some sort affficial action or imprimaturisolated
unconstitutional actions by municipain ployees will almost never trigger liabilitgennett v. City of Slidell
728 F.2d 762, 768 n.3 (5th Cir. 1984)cKee v. City of Rockwal877 F.2d 409, 415 (5th Cir. 1989)
32Brown v. Bryan Cty,.219 F.3d 450, 457 (5th Cir. 200.00ctual or constructivkknowledge of suclja]
custom must be attributable to the governing bofithe municipality or to an official to whom thabty
had delegated poliesnaking authority.’"Webster v. City of Houstei735 F.2d 838, 841 (5th Cir. 1984)
33Bryan Cly., 520 U.S. at 406quotingPembaur v. Cincinnati475 U.S. 469, 481 (198%)

341d. at 407(citation omitted).

351d. at 410.



Plaintiff's municipal ilability or Monell claim in this case is based on the St.
Tammany Parish Sheriffs Office’s alleged custonrs pmlicies of (1) allowing “male
deputies [to] watch [female inmates] shower ancetekre of [their] personal needs” and
(2) refusing to allow inmates to press charges against other inmates of tiwen
volition.36 Even assuming these two allegations amount to &ciafpolicy or custom of
which Sheriff Smith had actual or constructive kiesdge, FPaintiff hasfailed to connect
these alleged municipal policies to a constitutionalation.3?

Although prisonerstfave a minimal right to bodily privacy® even if a prison
regulation “impinges on inmatesonstitutional rights, the regulation is valid tf is
reasonably related to legitimate penological inses&39

To determine the reasonableness of a prison remmicthe court must]

consider the four factors outlined by th&S.] Supreme Court ifurner|[v.

Safley49]: (1) whether there is &valid, rational connection between the

prison regulation and the legitimate government intengst forward to

justify it,” (2) “whether there are alternative means of justifyihgttright

that remain open to prison inmateg3) “the impact accommodation of the

asserted constitutional right wilelve on guards and other inmates, and on

the allocation of prison resources generaland (4)“whether the absence

of ready alternatives is evidence of the reasomadds of a prison
regulation”41

Under this framework, the Fifth Circuit has heldatfconstant surveillance, even
crosssex surveillance, of prisoners is constitutionaddnese it is reasonably related to the
penological interest of maintaining security. The Fifth Circuit reasoned,

“comprehensive surveillance by all guards increabesoverall security of the prison,

36 R. Doc. #1at 29-30.

37SeeValle, 613 F.3d at 54442.

38 Oliver v. Scott276 F.3d 736, 741 (5th Cir. 2002)

39 Turner v. Safley482 U.S. 78, 89 (1987)

40482 U.S. B, 89 (1987)

41Garrett v. Thaler 560 F. Appx 375, 380 (5th Cir. 2014).
42Qliver v. Scott276 F.3d 736, 74546 (5th Cir. 2002)
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minimizing inmateon-inmateviolence and sexual assaults.“[R]equiring only [fejmale
guards to supervise [female] inmates or doing awanh security cameras in the
bathroom and dressing areas could require the prisancrease staffing or reassign a
large percentage of its staf there is no readily identifiable alternative thabwid
impose only de minimis expenses in terms of inmsgeurity, staffing costs, or equal
employment opportunitiest* Thus, the St. Tammany Pahi Sheriff's Office’s alleged
policy of allowing “male deputies [to] watch [fenealnmates] shower and take care of
[their] personal needs” does not violate the Camsiton. Because Plaintiftannot
establish| shewas] deprived of a right secured by tGenstitution,?5this claim must be
dismissed.

Plaintiff also allege shewas deprived of a constitutionally protected rigigt a
result of the St. Tammany Parish Sheriff's Officpslicy or practice of refusing to allow
inmates to choose when and how to press chargessagether inmate4® This cause of
action is also untenable. Under Louisiana law,Ufggct to the supervision of the attorney
general, as provided in Article 62, the districtaahey has entire charge and control of
every criminal prosecution instituted or pendinghirs district, and determines whom,

when, and how he shall prosecuté Thus, theSt. Tammany Parish iBtrict Attorneys

43 Garrett, 560 F. Appx at 38(Q(citing Oliver, 276 F.3d at 746 These cases dealt with female security
personnel monitoring male inmates; however, therele applies equally to this casSeeScott 276 F.3d
at 745-46; Timm v. Gunter917 F.2d 1093, 116-D2 (8th Cir. 1990)(explaining that constant visual
survellance by guards of both sexes is a reasonablenatdssary mease to promote inmate security).
44]d. at 380-81.See alsiMitchell v. Quarterman515 F. App’x 244, 247 (5th Cir. 20%2)ohnson v. Phelan
69 F.3d 144, 147 (7th Cir. 199%)If only men can monitor showers, then female guaadsless useful to
the prison; if female guards camperform this task, the prison must have more gsam hand to cover for
them?); Timm, 917 F.2d at 110402; Michenfelder v. Sumer, 860 F.2d 328, 334 (9th Cir. 198@)olding
that female correctional officers’ presence arouwatted prisoners did not violate their privacy right

45 Am. Mfrs. Mut. Ins. Co. v. Sullivab26 U.S. 40 (1990)

46 R. Doc. #lat 29-30.

47La. Code Crim. P. art. 6Courts have long found this delegation of discretamnstitutionalSee, e.g.
State v. McGhe&54 So. 2d 145, 147 (La. Ct. App. 2 Cir. 1989)
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Office, not the St. Tammany Parish Sheriff's Office, detenes whether criminal charges
should be pressed in a given situation. TherefBtaintiff's § 1983 clainagainst Sheriff
Smithcannot be substantiated on this basis.

B. Plaintiffs’Remaining Claims

On April 19, 2017, the Court granted St. John tlagist Parish District Attorney
Bridget Dinvaut, Assistant District Attorneys Justiacou and J. Phillip Prescott, Jr.,
and Jennifer Duhe’s (collectively the “DA Defendaf)tmotion for summary judgmertg,
but deferred ruling on Plaintiffs’state law claimgainst the DA Defendan#8ln addition
to the DA Defendants, Plaintiffs also bring &t law claim against Glenda Meyess,
court reporterwhoPlaintiffs allege was paid “the sum of $1500.00 [ court transcript
to file for a new trial [for Nevers]. Glenda Meyarashed the money order on 03/04/2016,
and plaintiff[s] have not receidethe transcript as of this dat&.”

District courts have discretion not to exercise giegpental jurisdiction over a
claim when all claims over which the court had originalrigdiction have been
dismissedd! In this case, the Court has dismissed all odiftliffs’ federal claimsk?
Although the “general rule’is to decline to exercise jutistion over pendent stataw

claims”under such circumstances, the “rule isim@itmandatory nor absolutéRather,

48 R. Doc. 44.
49R. Doc. 76 at 2 n.8.
50R. Doc. #1at25.
5142 U.S.C. 8 1367(c)(3).
42 U.S.C. § 1367(c) reads:
The district courts may decline to exercise suppatnal jurisdiction over a claim under
subsection (a) if:
(1) the claim raises a novel or complex issue at&taw,
(2) the claim substantiallyredominates over the claim or claims over which diistrict court has
original jurisdiction,
(3) the district court has dismissed all claimsrowich it has original jurisdiction, or
(4) in exceptional circumstances, there are otloen gelling reasonsf declining jurisdiction.
52R. Docs. 39, 69, 76, 78, 97, 136, 159.
53 Batiste v. Island Records Ind79 F.3d 217227 (5th Cir. 1999jquotingMcClelland v. Gronwaldt155
F.3d 507, 519 (5th Cir. 199]8)

8



a court must considéboth the statutory provisns of 28 U.S.C. § 1367(and the balance
of the relevant factors of judicial economy, cemience, fairness, and comit3# Having
considered the applicable lathe complexity of Plaintiffs’ remaining state lawaons,
and the fact that this case is not yet set forltrihe Court declines to exercise
supplemental jurisidtion overtheseclaims and dismisses Plaintiffs’remaining state la
claimswithout prejudice®

Accordingly;

IT IS ORDERED that the St. TammanyDefendants motion to dismis% is
GRANTED. The Plaintiffs claims againsiSt. Tammany Parish Sheriff Randy Smith,
Deputy Yvette Sandavol, Deputy Sean Lamb, DeputyuiN@e McCall, Deputy Justin
Doles, and Deputy Don Powin their official capacitiesare DISMISSED WITH
PREJUDICE.

ITIS FURTHER ORDERED thatall of Plaintiffs’ state law claimsgainst all
Defendantsare herebYpISMISSED WITHOUT PREJUDICE .57

New Orleans, Louisiana, thisl6th day ofNovember, 2017

.

SUSIE MOR(
UNITED STATES DISTRICT JUDGE

541d. (citationsomitted).

55SeeCarnegieMellon Univ. v.Cohill, 484 U.S. 343, 350 n(2988)(stating that “in the usual cagewhich
all federallaw claims are eliminated before trial, the balantéctors to be considered under the pendent
jurisdiction doctrine. . . will point toward declining to exercise jurisdictioover he remaining stat&aw
claims”); Batiste 179 F.3d at 227reversing the district court for declining to ratasupplemental
jurisdiction over the state law claims the¢mained following the district court’s grant of mmary
judgment on all of the plaintiff's federal claimetause “the remainingtate law]claims d[id] not involve
any novel or complex’issues of state ldwand “[t]he case had been pending in thendéstcourt for almost
three yearg’ The Court dismissewithout prejudiceall of Defendants’ remaining state law clasmgainst
eachDefendant in this case.

56 R. Doc. 150

57.0n April 19, 2017, the Court granted St. John theptst Parish District Attorney Bridget Dinvaut,
Assistant District Attorneys Justin Lacour and billp Prescott, Jr., and Jennifer Dubdcollectively the
“DA Defendant®) motion for summary judgmenR. Doc. 44, but deferred ruling on Plaintiffs’ seadaw
claims against the DA Defendan&, Doc. 76 at 2 n.8.
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