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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LOUIS SONIER CIVIL ACTION
VERSUS NO. 1617289
WINN-DIXIE MONTGOMERY SECTION A(2

ORDER AND REASONS

Before the Cart are several motions. ThiRhrty Plaintiff WinaDixie Montgomery, LLC
(“Winn-Dixie Montgomery) ! has filed aMotion for Summary Judgment on Crossclaim of
Winn-Dixie Montgomery Against H & L Construction & Renovation, Inc. (Rec. Dec. 43).
Third Party Defendant Scottsdale Insurance Company (“Scottyaglpdses thisnotion. (Rec.
Doc. 70). In response to Witidixie’s motion, CrosdDefendant H & L Construction and
Renovation, Inc(*H & L") has filed aMotion for Summary Judgment & Opposition to Winn-
Dixie’s Motion for Summary Judgment on Crossclaim (Rec. Doc. 54). Winn-Dixie
Montgomery opposethis motion. (Rec. Doc. 64). Also before the Court isation for
Summary Judgment on Third Party Demand of Winn-Dixie Montgomery Against Scottsdale
Insurance Company (Rec. Doc. 44f)led by Winn-Dixie Montgomery Scottsdale opposes this
motion. (Rec. Doc. 69). Finally, before the Court iMation for Summary Judgment to
Dismiss Third-Party Complaint of Winn-Dixie Montgomery, LLC Against Scottsdale

Insurance Company (Rec. Doc. 58)led by Scottsdale. Win-Dixie Montgomeryopposes this

I The Court refers to WinDixie Montgomery, LLC as “WinfDixie Montgomery” rather than “Winiixie” because
Winn-Dixie Stores, LLC is separate entity. Both H & L and Scottsddieae this distinction throughout their
arguments.
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motion (Rec. Doc. 63), and Scottsdale has replied. (Rec. Doc. B8¢. motions, set for
submission on January 10, 2018, are before the Court on the briefs without oral afgument.

This matterwas originallyset to be tried to a jury on March 12, 2018owever, as the
only outstanding issues are legal, the parties have agreed that the rgmmaitions are adequate
to resolvethe remaining claims Having considered the mot®and memoranda of counsel, the
record, and the applicable law, the Court finds the followiigrn- Dixie’s Motion for Summary
Judgment Against H & L (Rec. Doc. 43)is DENIED; Winn-Dixie’s Motion for Summary
Judgment Against Scottsdale (Rec. Doc. 443 DENIED; H & L's Motion for Summary
Judgment Against Winn-Dixie (Rec. Doc. 54)is GRANTED; and Scottsdale’sMotion for
Summary Judgment Against Winn-Dixie (Rec. Doc. 58)s GRANTED. The Court’s reasons
are set forth below.

l. Factual Background

This matter originally arose out ofaimsfiled by Louis Sonie(“Sonier”) against Winn
Dixie Montgomery and H & L. (Rec. Doc. 10). Sonier alleged that on July 7, 2016tdreck
Winn-Dixie grocery store #1430 located at 5400 Tchoupitoulas Street in New Orleans,nauisia
(Rec. Doc. 11, p. 1, 1 lll). Because he is handicapped, Sonier required use of the store’s motorized
handicapped scooter. Once seated upon the scooter, Sonier proceeded to the moem's rest
Sonier alleged that he entered the men’s restroom while still on the scootaearnuted to drive
the scooter into the handicapped stall. Sahienstated that the scooter would not fit through the
stall’s doorway, forcing him to stand up and walk into the stall without the assistbiie scooter.

Thereafter, Sonier allegdddat he lost his balance and fell.

2 The Court notes thatcBttsdale has requested oral argument (Rec. Doc. 59) in coojundth its Motion for
Summary JudgmeniRec. Doc. 58). However, the Court does find thatoral argument would bleelpful.
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However, the facts relevant to the instant motions took place prior to Sonier’s July 7, 2016
fall. Winn-Dixie Montgomery is a subsidiary of both Southeastern Grocers, LLC ahe® Bl
LLC. (“"BI-LO"). (Rec. Doc. 43l, p.1). Southeastern Grocers, LLC is pagent company of
several companies including-BD. Id. BI-LO is the parent company of Witixie Stores, Inc.

Id. Winn-Dixie Stores, Inc. is the parent company of Widirie Montgomery. Id.

On or about October 8, 2015,-BO entered into a conttawith H & L to renovate the
men’s restroom at Winbixie store #1430.d. at 5. One of the purposes of the renovation was
to make the resbom at issue compliant withDA standardsld. at 6. WinrDixie Montgomery
argues that under the contract betweet L andBI-LO, H & L agreed to indemnify and defend
BI-LO and its subsidiaries for any negligence claims arising out of the doritaat 7. Winn
Dixie Montgomery further contends that&lL agreed to defend and hold harmlesd Bl and its
sulsidiaries for anyadditionalclaims arising out of the contradd. By letter dated February 27,
2017, WinnDixie Montgomery requested that H & L defend and indemnify \ADmnxe
Montgomery forthe claimsSoniermade against it in the instant mattéd. at 8. H & L did not
agree, causing WmDixie Montgomery to file the rossclaim at issue against H & L. WinAn
Dixie Montgomery also seeks reimbursement of all defense costs andhamycosts paid in
connection with this litigation.

Winn-Dixie alsobrought a third partyamplaint against Scottsdale, in which WiDixie
Montgomery alleges that under the contract between H & L andOBH & L agreed to obtain
liability insurance. (Rec. Doc. 28, p. 2, 7). WiDixie Montgomery further alleges thatairsuant
to that contract, BLO and its subsidiaries were to be named as additional insureds under that
policy. Id. Winn-Dixie Montgomery argues that pursuant to the contract, H & L did obtain a

palicy of liability insurance fromScottsdale. WimnbDixie Montgomery contends that H & L



provided a certificate of liability insurance namingIBD and its subsidiaries, including Win
Dixie Montgomery, as additional insurednder the policy. Winixie Montgomery alleges to
have specifically requested that & L and Scottsdale provide a defense to WDirie
Montgomery under the policy issutmH & L by Scottsdaleld. at 10. WinrDixie Montgomery
also seeks reimbursement from Scottsdale for all defense costs and angostkepaid in
connection with trg litigation.

I. Procedural Background

Sonieroriginally filed a Petition for Damageas Civil District Court for the Parish of
Orleans on November 3, 2016 before Wibixie Montgomery removed the matter to this Court
on December 13, 2016. (Rec. Doc. 1). InPesition Sonier alleged Winidixie Montgomery
violated the Americans with Babilities Act (“ADA”) and La. R.S. 40:173& seq. Louisiana’s
version of the ADA, for failing to provide a handicapped scooter that would fit into the
handicapped restroom stall, and for failing to make the handicapped stall readdgilalecand
usabé by persons with disabilities. (Rec. Do€l,Ip. 2, 1 IV). In addition to the ADA violations,
Sonier also alleged th#te cause of his accident was “such other acts of negligence as may be
proven upon the trial of this matterld.

On March 6, 2017Sonier filed an Amended Complaint naming H & L as an additional
defendant and bringing identical claims of ADA violations against H & Lc(Rec. 10). Sonier
submitted a Motion to Remand to state court on March 22, 2017 (Rec. Doc. 8), which the Court
denied on April 4, 2017. (Rec. Doc. 17). On June 15, 204in-Dixie Montgomery brought
the abovementionedcrossclaim against H & L seeking to enforce an agreement wioatd
require H & L to defenénd indemnify WinrDixie Montgomery for the claims ade by Sonier

against WinrDixie Montgomery. (Rec. Doc. 29). On the same date, Yiipie Montgomery



filed the aboveamentioned third party complaint against Scottsdale Insurance Company
(“Scottsdale”) alleging that Scottsdale is obligated to defend adémnify WinnDixie
Montgomery pursuant to an agreement in whic& H obtained a policy of liability insurance
with Scottsdale. (Rec. Doc. 28, p. 2, 12). Sonier dismissed his claims againktwit&out
prejudice on December 11, 2017. (Rec. Doc. 45).

On February 16, 2018, the Court dismissed Sonier's claims against-Ditien
Montgomery and K& L with prejudice on summary judgment. (Rec. Doc. 91). The only
remaining clamns are WinrDixie Montgomery’s third party @amplaint against Scottsdale (&e
Doc. 28) and Winn-Dixie Montgomery’s crosk&im against H & L (Rec. Doc. 29).

The remaining parties have filed a multitude of motions in conjunction with \Dixie’s
crossclaim against & L and WinnDixie’s third party complaint against Scottsela Those
motions are currently before the Court. Specifically, \Wihixie Montgomery has filed Blotion
for Summary Judgment on Crossclaim of Wbixie Montgomery Against H & L (Rec. Dec. 43)
and aMotion for Summary Judgment on Third Party Demand/ofn-Dixie Montgomery Against
Scottsdale(Rec. Doc. 44) H & L has filed aMotion for Summary Judgment & Opposition to
Winn-Dixie Montgomerys Motion for Summary Judgment on Croksm. (Rec. Doc. 54)
Lastly, Scottsdale has filed\otion for Summaryudgment to Dismiss ThirBarty Complaint of
Winn-Dixie Montgomery, LLC Against ScottsdaléRec. Doc. 58).

On February 27, 2018, the Court held atpi@ conference with counsel for Wirixie
Montgomery, H & L, and Scottsdabeesent (Rec. Doc. 92). At the conference, the Court found
that proceeding with trial to decide the remaining defense and indemnity vgsulkesbe futile.
The remaining issues are purely legal, and the motions before the Court laa¢ ialineeded for

the Court to disposef the remaining claims. The parties agrekt.



On April 9, 2018, the Court received a Notice of Bankruptcy and Imposition of Automatic
Stay Pursuant to Section 362(a) of Bankruptcy Code. (Rec. Doc. 94). That iNfuroesthat
on March 27, 2018, WinDixie Montgomery filed for Chapter 11 bankruptcy. Pursuant to
§362(a) of the Bankruptcy Code, the filing of Wibimxie Montgomery’s bankruptcy petition
effected an automatic stay of “the commencement or continuation, includingstizds or
empbyment of process, of a judicial, administrative, or other action or proceeding atainst
debtor that was or could have been commenced before the commencement of the caseeunder [t
Bankruptcy Code].” 11 U.S.C. 8§ 362(a)(1). Accordingly, this matterauésmatically stayed
pursuant to the Automatic Stay of the Bankruptcy Code. On July 2, 2018, this Courtdeceiv
Winn-Dixie Montgomery’s Notice of Emergence From Bankruptcy and Lifting of.St@rec.
Doc. 95). Accordingly, the previous automatic saHgcting Winn-Dixie Montgomery has been
lifted, and the instant motions are ripe for the Court’s consideration.

II. Legal Standard

Summary Judgment is appropriate only if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jf angen viewed in the
light of the most favorable to the nomovant, “show that there is no genuissue as to any
material fact.”TIG Inc. Co. v. Sedgwick Jam@36 F.3d 754, 759 (5th Cir. 2002) (citidgderson
v. Liberty Lobby, In¢.477 U.S. 242, 24%0 (1986)). A dispute about a material fact is “genuine”
if the evidence is such that a reasdegbry could return a verdict for the nomoving party. Id.
(citing Anderson477 U.S. at 248). The court must draw all justifiable inferences in favor of the
non-moving party.ld. (citing Anderson477 U.S. at 255).

Once the moving party has initiashown “that there is an absence of evidence to support

the nommoving party’s cause,” the nanovant must come forward with “specific facts” showing



a genuine factual issue for triaCelotex Corp. v. Catretd77 U.S. 317, 325 (1986) (citing Fed.
R. Gv. P. 56(e);Matsushita Elec. Indus. Co. v. Zenith Rad#&y5 U.S. 574, 587 (1986)).
Conclusional allegations and denials, speculation, improbable inferences, unsubdtantiat
assertions, and legalistic argumentation do not adequately substitutediicdpcts showing a
genuine issue for trial. Id. (citing SEC v. Recile10 F.3d 1093, 1097 (5th Cir. 1993)).
Additionally, if the noamoving party would bear the burden of proof for the dispositive issue at
trial, then the moving party can satisfy itarthen by proving that the evidence in the record
contains insufficient proof concerning an essential element of thenowmg party’s claim.
Celotex 477 U.S. at 325. Once the mover satisfies this burden, the adverse party cannot rely on
argument or unsubstantiated assertions, but must produce evidence demonstratieda@rtriss.
Weathersby v. Saks Fifth Avent®. 971688, 1991 WL 148441, at *1 (E.D. La. 1999) (citing
Herrera v. Millsap 862 F.2d 1157, 1160 (5th Cir. 1989)).

V. Law and Analysis

The Court begins its analysis with revisiting some of the findirgs its February 16,
2018 Order and Reasons granting summary judgment in favor of-Imm Montgomery and
H & L against Sonier The Court’s ruling on liability in that Order plays a significant role in
deciding the instant motions. Additionally, the bulk of the Court’s analysis conceéengreting
the ontract(hereinafter the “Contracthetween BILO and H& L, in which H & L agrees to
perform work on the WiriDixie restroom at issue. The Court will provide a brief description of
the Contract’s clauses that are relevant to the instant motions. The CoalySsawill then be
divided into twoadditionalsections, one concerning the motions and oppositions betweern Winn
Dixie Montgomery and K& L, the other concerning the motions and oppositions bet¥é&en-

Dixie Montgomery and Scottate.



A. The Court’'s February 16, 2018 Order and Reason§&ranting Summary
Judgment

As statedabove, the Court previously dismissed with prejudice all of Sonataisns
against WinrDixie Montgomery and H & L. (Rec. Doc. 91)he Courtheld that noalleged
ADA violation could havecaused Sonier’s fall or injuriedd. at p. 8. The Court found that the
overwhelming amount of evidence provided by Winn-Dixie Montgomery showed that nagher t
motorized scooter nor the width of the handicapped stall door actually caused Sahier'any
way. Id. at p. 10. The Court did not reach the question of whether an ADA violation actually
occurred because Sonier was clearly unable to show thaioéential ADA violation caused his
fall.

The Court themddressedonier’'sordinarynegligence allegain. The Court’s analysis of
Sonier's negligence claims pertained only to Wibirie Montgomery. The Court found that
Sonier could not maintain a negligence claim against H & L because the work pe&drmed
on the restroom in question was completed approximately seven rhbethi® Sonier’s alleged
fall. (Rec. Doc. 91, p. 11 n. 4). Wiiixie Montgomery was found ndiable for Sonier’s fall
under his negligence claim. Sonier failed to present sufficient evidencebdisgtsthat Winn
Dixie Montgomery caused the fall in anyaw

B. The Contract

On October 8, 2015, BIO entered intdhe Contracwith H & L to renovate thenen'’s
restoom at WinnDixie store #1430 at 5400 Tchoupitouldse®t, New Orleans, Louisiana. (Rec.
Doc. 43, Ex. 2, Ex. 3). Michael Mavelle, Director of Risk Management for WibDixie

Montgomery, stated in his affidavit that the purpose of the renovation wasnly with the

3 The Court previously notethat H & L’'s work was completedipproximatéy eight months before Sonier’s fall
However,seven monthis a more accurate calculation of the time in between the completed work andl the fal
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current 2010 ADA standards for Accessilllesign.” (Rec. Doc. 48). Winn-Dixie Montgomery
statesthat the work on the restroom began on November 30, 2015 and ended on December 11,
2015. (Rec. Doc. 43-1, p. 1).

Winn-Dixie Montgomery argues that under the Contract between H &B&hO, H & L
agreed to indemnify and defend-BD and its subsidiarge for any claims arising out of the
Contract.Id. at p. 2. The indemnity clause of the Contract provides as follows:

8§ 9.15 INDEMNIFICATION

§ 9.15To the fullest extent permitted by law, the Contractor shall indemnify and
hold harmless the Owner, Architect, Architect's consultants and agents and
employees of any of them from and against claims, damages, losses, and expenses,
including but not limitedto attorney’s fees, arising out of or resulting from
performance of the Work, provided thaich claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or death, or to injury to or destruction
of tangible property (other than the Work itself), but only to the extent caused by
the negligent acts or omissions of the Contractor, a Subcontractor, anyong directl
or indirectly employed by them or anyone for whose acts they may be liable,
regardless of whether or not such a claim, damage, loss or expense is caused in par
by a party indemnified hereunder. Such obligation shall not be construed to negate
abridge, or reduce other rights or obligations of indemnity which would otherwise
exist as to a party or person described in this Section 9.12.1.

(Rec. Doc43-5.

Winn-Dixie Montgomery additionally argues that H & L had a diatyobtain insurance
under the ©ntract to protedt from any liability arising out of H &’s work. (Rec. Doc. 434,
p. 2). The Contract’s insurance clause at issue provides:

ARTICLE 17 INSURANCE AND BONDS

8 17.1 The Contractor shall purchase from, and maintain in a company or
companieslawfully authorized to do business in the jurisdictimnwhich the
Project is located,insurance for protection from claims under wenk
compensation acts or othemployee benefit acts which are applicable, céafion
damages because of bodily injury, including death, and claims for damdggs, ot
than tothe Work itself, toproperty which may arise out of or result frahe
Contractor’s operations and completed operations under the contratiiewsuch
operations be by the Contractor or by a Subcontractor or anyone dioectly
indirectly employed by tha. This insurance shall be written for not less than the
limits of liability specified in theContract Documents or required by law,



whichevercoverage is greater, and shaltlude contractual liability insurance

applicable to tB Contractor's obligatiorunder Section 9.15. Certificates of

Insurance acceptableo tOwner shall be filed with theOwner prior to

commencement of the Work. Each policy shall contain a provikainthe policy

will not be cancelled or allowed to exgiuntil at least 30 days’ prigvritten notice

has been given to the Owndhe Contractor shall cause tbemmercial liability

coverage required by the Contract Documents to include (1) the Owner, the

Architect and the Architect’s Consultantadditional insureds for claintaused in

whole or in part by the Contractor's negligent acts or omissions during the

Contractor’'s operations; and (2) the Owner as an iaddit insured for claims

causedn whole or in part by Contractor's negligeacts or omissions during the

Contractor’'s comted operations.
(Rec. Doc. 43-b

The Contract designates-BO, LLC as the “Owner” and H & L as the “Contractor” for
the following project: “WinrDixie Store—Restroom RemodetWave #2, WD #1436-5400
TCHOUPITOULAS STREET, NEW ORLEANS, LA.” (Rec. Dog4-2).

C. Indemnity—Winn-Dixie Montgomery and H & L

In interpreting contracts, including indemnity clauses, the Court is guidétebyeneral
rules contained in articles 2042057 of the Louisiana Civil Code. The interpretation of a
contract is the deterimation of the common intent of the parties. La. Civ. Code. arts. 2045, 2047,
see e.g., Louisiana Ins. Guar. Ass’'n v. Interstate Fire & Casualty334911 (La. 1994), 630
So. 2d 759, 763. When the words of a contract are clear and explicit and lead to no absurd
consequences, no further interpretation may be made in search of the intent ofdbe pariCiv.
Code art. 2046.

Winn-Dixie Montgomery irst argues that, if taken as true, Sonier’s original allegations
against H & L and WiniDixie Montgomery arise out of the work performed by H & L. (Rec.
Doc. 43, p. 8). WiniDixie Montgomery first relies oBerry v. Orleans Parish School Board

whereinthe Louisiana Supreme Court applied the rule‘tfedtcontract of indemnity whereby the

indemnitee is indemnified against the consequences of his own negligendalyscsinstrued,
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and such a contract will not be construed to indemnify an indemnig@esa¢psses resulting to
him through his own negligent acts unless such an intention is expressed in unegemozal
20013238, p. 4 (La. 06/21/02), 830 So. 2d 283, 285 (ci#rdkins v. Rubicon, Inc563 So. 2d
258 (La. 1990) (citations omitted)).

However, such an argument is putting the proverbial cart before the horse:Di¥Men
Montgomery contends that pursuant to theor@act between BLO and H & L, "H & L
Construction agreed to indemnify and defenelLBJ, LLC and its subsidiariefor arny negligence
claims arising out of the contract. (Ex. 2). Additionally, H & L Constructigreed to defend
and hold harmless BIO, LLC and its subsidiarie$or any claims arising out of the contract.”
(Rec. Doc. 43l) (emphasis added). In response, H & L pointstbatthe Contract is between
H & L and BILO, and “requires H & L to name ‘the Owner, the Architect and the Architect’'s
Consultants’ as additional insureds on its policy of liability insurance, not -Dixie
Montgomery, LIC.” (Rec. Doc. 70, p. 3). H & L also notes that the Contract required “H & L to
indemnify and hold harmless ‘the Owner, Architect, Architect’'s conssltant agents, and
employees of any of them,” not Wiidixie Montgomery, LLC.” Id. According to itsclear and
unambiguous terms, WiADixie Montgomeryis not a party to the Contract. Neither is Winn
Dixie Montgomery“the Owner, Architect, Architect’s consultants [or] agents [or] empeyaf
any of them” as contemplated by the Contract.

In response to th argument, WinkDixie Montgomery cites the deposition testimony of
the president of H & L, Wayne Herberger. (Rec. Doc. 64, p. 1). Mr. Herberger staté@%ha
of all the work performed by H & L is renovation work for Wibrixie stores.Id.at p. 2. As a

result, WinnDixie states that “[i]t would simply be disingenuous for H & L Constructmargue
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that when they entered into the contract witH Bl LLC, that they did not understand that Winn
Dixie was a related companyld.

The terms of the Contract are clear and unambiguous. -Dixiea Montgomery was not
named as a party to the Contract. Nor does the Contract contemplate that H & L wahligdied
to indemnify WinnDixie Montgomery. Moreover, the insurance clause of the Contract provides
that ‘{tlhe Contractor IH & L] shall cause the commercial liability coverage required by the
Contract Documents to include . . . (2) the Ownerl[Bl] as an additional insured for claims
caused in whole or in part by [H & L’s] negligent acts or omissions during [Hs&dompleted
operations.” (581, p. 17). As withhe ndemnity clausehe insurancelause of the Contract only
obliges H & L to name BLO as an additional insured for claims caused by H & L’s negligent
acts during the completed operations. Therefore, the Contracbtlicreate an obligation for
H & L to indemnify or insure Winmixie Montgomery for Sonier’'s now dismissed claims.

Moreover, there is no obligation for H & L to indemnify and defend \ADmnae
Montgomery for WinaDixie Montgomery’s own alleged negligencéirst, this Court previously
ruledthatSonier’s injuries were not caused by violations of the ADA or by any act bfjeege.
Therefore, anyargument regarding whethidr& L agreed to indemnify WiriDixie Montgomery
for losses that resulted from Whidixie’'s own negligence is futile.

Secondly, even if WiniDixie Montgomery were considered an “Ownerider the
Contract, neither the indemnity clause nor the insurance clause would affordDiien
Montgomerythe relief saght. Theindemnityclause provides that H & L would indemnify the
“Owner” only to “the extent caused by the negligent acts or omissions of the @onta
Subcontractor, anyone directly or indirectly employed by them or anyone for atissbey may

be liable. . ..” (Rec. Doc. 58, p. 11). Quite simply, the indemnity clause is only triggered if the
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Contractor, Subcontractor, or anyone directly or indirectly under their controhite negligent
act or omission. As this Court has previously ruled, such an instance did not occur isehis ca
The same is true for thesuranceclause. That clause discusse& H naming the Owner as an
additional insured under a commercial liability insurance policy, but only famisl caused in
whole or in parby[H & L’s] negligent acts or omissions durifify& L's] completed operations
Id. at p. 17 (emphasis addet).

Pursuant to the terms of the Contract, H & not obliged to defend and indemnify Winn
Dixie Montgomery against the claims previously brought in this lawsuit. Bt @oes not read
the Contract to include WinDixie Montgomery as an “Owner” under the applicable provisions.
Moreover, there has been no finding of negligence on behalf of H & L as the negligams
against H & L were dismissed months ago. (Rec. Doc. 45). Additionally, as previously found by
this Court,Winn-Dixie Montgomery is free from fault. Therefore, any argument bgnAlixie
Montgomery that seeks to have H & L indemrafyd/or insure WiniDixie Montgomery for its
own acts of negligence is inappositeFor these reason$] & L's Motion for Summary
Judgment (Rec. Doc. 54)s GRANTED; Winn-Dixie Montgomery’sMotion for Summary
Judgment on Cross Claim of WinnDixie Montgomery Against H & L Construction and
Renovation, Inc. (Rec. Doc. 43)s DENIED; and WinnDixie Montgomery’s Cros€laim

against H & L isDISMISSED WITH PREJUDICE.

4The insurancelause required H & L to name the Owner, the Architect, and the Acthi@onsultants asdditional
insureds for claims caused by H & L’s negligenteing the operations-i.e., restroom renovations. The clause
required H & L to name only the Owner as an additional insured for claims caysédb_'s negligence once
H & L’s operations wereompleted.

> The Court agrees with H & that Louisiana Revised Statute § 9:2780.1 is applicable to this caseratedsr null
and void any provision in the Contract that requires the indemnitor to irigeama insure the indemnitee for the
indemnitee’s own acts of negligence. La. Rev..$&2780.1.
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D. Indemnity—Winn-Dixie Montgomery and Scottsdale

Winn-Dixie Montgomery filed a third party complaint against Scottsdale on June 15, 2017
making a “formal demand on Scottsdale Insurance Company to assume tise déM/inADixie
Montgomery, LLC and indemnif Winn-Dixie Montgomery, LLC for any liabilityin this
litigation.” (Rec. Doc. 28, p. 3, 19). Wiidixie Montgomeryalso seeks reimbursement of all
defense costs and any other costs paid by Winie Montgomery in connection with this
litigation. 1d. Winn-Dixie Montgomerymaintains the position that it is an additional insured
under the policy issue by Scottsdale to H & L. Accordingly, \Albixie now moves for summary
judgment asking this Court to order that Scottsdale defend and indemnify-Digilen
Montgomery for the claims brought against it by Sonier. (Rec. Doc. 44, p. 1). itg&k&eottsdale
moves for summary judgment asking t@igurt to dismiss the thirdapty complaintmade against
it. (Rec. Doc. 58).

Under Louisiana law, interpretation of an insurance policy is subject to thebenes of
contract interpretation, which requires judicial determination of the common oftére parties
to the contractLouisiana Ins. Guar. Ass’n v. Interstate Fire & Cas. G20 So.2d 759, 763 (La.
1994). The intent of the parties, “as reflected by the words in the policy[,] detahmaiagtent of
coverage.”ld. We construe the words of an insurance policy by applying their “general, ordinary,
plain, and proper meaning . unless [they] have acquired a technical meanind.” See also
South Cent. Bell Tel. Co. v. K#on Food Stores of La., In644 So.2d 357, 360 (La. 1994). When
the language of an insurance policy is clear, it must be enforced as wRiggnoldss. Select
Props. Ltd, 634 So0.2d 1180, 1183 (La. 1994).

At the outset, and in light of the submissions of the parties, the &mlressesouisiana’s

law regarding who bears the burden of proving coverage under an insurance podigyViRn
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Dixie Montgomery bears the burden of proof as to its status as an insured under t¥aaBcot
policy. Scottsdale does not bear the burden of negating-dixia Montgomery’s claim to
insured status. In Louisiana, an insured must meet the initial burden of estabhshiagolicy

affords coverage for an incident and that the incident falls within the policy's.tdRussell v.

Eye Assocs.74 So0.3d 230, 234 (La. App. 2d Cir. 2011). This initial burden applies to those
insuredswhose status as such is not in question and therefore have undisputed rights to seek
coverage under the policy. If a bona fide insured must prove coverage, then it folleeweasily

that a party like WintDixie Montgomery with seemingly no privity to the insurgho seeks
coverage as an insured on a policy bears the burden of proof on insured status. This casclusion i
buttressed by Louisiana Civil Code article 1831, which states that “[a] pdmty demands
performance of an obligation must prove the existence of the obligation.” La. Civ. Cdi3art

see also WH Holdings, LLC v. ACE American Inc, Glo. 0747110, 2013 WL 2286107, *3 (E.D.

La. May 23, 2013¥.

According to WinnDixie Montgomery, H & L obtained a policy of insurance with
Scottsdale. The poligygeriod spanned from April 1, 2015 to April 1, 2016. (Rec. Doel@y
According to WinnDixie Montgomery, it was provided with a certificate of insuraaltegedly
showing that it was an additional insured under that pol{&ec. Doc. 441, p. 3) (citing Rec.

Doc. 4411). WinnDixie Montgomery contends that this policy names it as an additional insured,
and the policy would have been in effect on the days that the work was performed by H.

(citing Rec. Doc. 440, p.28).

8 Winn-Dixie Montgomery is correct in noting that an insurer has the burden of proving thss comes within a
policy exclusion. (Rec. Doc. 44, p. 13) (citingLouisiana Maintenance Services, Inc. v. Certain Underwriters at
Lloyd’s ofLondon 616 So.2d 1250, 1252 (La. 1993But, where insured status is contested, such as in this case, the
party seeking insurestatusmust firstbear the burden of proving so, before the burden shifts and requires tleg insur
to show an exclusion app8.
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H & L obtained a subsequent policy from Scottsdale with a period extending frohofApri
2016 to April 2017 keeping in mind that Sonier’s fall occurred on July 7, 2016. Vilixmne
Montgomery was again provided with a certificate of insuratlegedly showing that it was an
additional insured under that policyld. (citing Rec. Doc. 44.3). Winn-Dixie Montgomery
contends that this policy names it as an additional insured, and the policy would havedbisen i
on the day of Sonier’s acciderit. (citing Rec. Doc. 44.2, p. 29.

In response, Scottsdale contends that \Wintie Montgomery “falsely and repeatedly
asserts that it is named as, and is, an additional insured [tineletwo Scottsdale commercial
general liability policies: Scottsle Policy No. CPS2182231 issued to H & L for the period of
April 1, 2015 to April 1, 2016 . . . and Scottsdale Policy No. CPS2448686 issued to H & L for the
period of April 1, 2016 to April 1, 2017....” (Rec. Doc. 69, p. 4). Scottsdale contenasrneit
policy affords WinnDixie Montgomery coverage for the reasons more thoroughly set forth below.

As an initial matter, the Court agrees with Scottsdale’'s assertion ttaty pNo.
CPS2182231 is the only potentially applicable policy issued by Scottsdale based om thie dat
Sonier’s alleged incident and injuries. (Rec. Doc. 69, p. 5). Scottsdale issueyl Roli
CPS2448686 (the “Policy”) to H & L providing commercial general liability coversdpgect to
certain terms, conditions, and exclusions for the period of April 1, 2016 to April 1, 2017. This
period encompassed July 7, 201he-date of Sonier’s alleged fall.

According to both policies at issue, SectierQoverages, 1. Insuring Agreement provides:

a. We will pay those sums that the insul@ecomes legally obligated to pay as

damages because of “bodily injury” or “property damage” to which this
insurance applies. We will have the right and duty to defend the insured against
any “suit” seeking those damages. However, we will have no dutgfemd

the insured against any “suit” seeking damages for “bodily injury” or “property

damage” to which this insurance does not apply. . . .
b. This insurance applies to “bodily injury” and “property damage” only if:
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(1) The “bodily injury” or “property damage’sicaused by an “occurrence” that

takes place in the “coverage territorjénd]

(2) The “bodily injury” or “property damage” occurs during the policy period. . . .
(Rec. Doc. 44-10, p. 12); (Rec. Doc. 44-12, p. 12)

By the clear text of both policieScottsdale is legally obligated to pay sums that the insured
becomes legally obligated to pay as damages because of “bodily injury” or “prdparage” to
which the insurance policy applies. Scottsdale also has the duty to defend the insastchaga
sut seekingthosedamages. Lastly, the text of both policies unequivocally provides that the
insurance applies to “bodily injury” and “property damage” only if: “[tlhe ‘bodityury’ or
‘property damage’ occurs during the policy period.” (Rec. Doc. 44-12, p. 12).

The “bodily injury” in this case occurred on July 7, 2016. With a coverage period of April
1, 2016 to April 1, 2017, Scottsdale Policy No. CPS24486@éeinafter the “Policy”) was in
effect when the “bodily injury” occurred. With the proper policy identified, tbar€Cnow turns
to whether WinrDixie Montgomery is an insured under that Policy, and if so, whether-Winn
Dixie Montgomeryfalls within an exclusion of coverage under the Policy.

Winn-Dixie Montgomery was not afforded coveragela the Policy as an insured. First,
the Policy lists only H & L as the named insured. (Rec. B88&, pp. 412). Second, the Policy
covers additional entities under thadditional Insured— Owners, Lessees or Contracters
Automatic Status when Required in Construction Agreement with Eadbrsement(Rec. Doc.
58-8 p. 34). This Endorsement provides coverage for additional insureds with the following
language:

A. Section Il —=Who Is An Insured is amended to include as an additional insured
any person oorganization for whom you are performing operations when you and
such person or organization have agreed in writing in a contract or agreement that

such person or organization be added as an additional insured on your policy. Such
person or organization is an additional insured only with respect to liability for
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“bodily injury”, “property damage” or “personal and advertising injury” ca$e
whole or in part, by:
1. Your acts or omissions; or
2. The acts or omissions of those acting on your behalf;
in the performance of your ongoing operations for the additional insured.
Id. (emphasis added)Moreover, the Court directs attentibmthe following clause in theame
Endorsement:

A person’s or organization’s status as an additional insured undenttossement
ends when your [H & L’s] operations for that additional insured are complete.

Id. According to the language above, any potential standing \Wixie Montgomery may have
had as an additional insured ended when H.’& operations on the men’s restroom were
completedapproximately sevemonths beforeSonier’s accident The Policy clearly ceases
providing additional entities with coverage under tBrsdorsemenbnce the named insurexl’

H & L’s, operations are compksl. H & L’s operations were completed approately seven
months before the alleged “bodily injury” occurred in this case.

Moreover, the Policy names Southeastern Grocers, LLC as an additional insureanunder
“Additional Insured— Owners, Lessees dfontractors -Scheduled Person or Organization”
Endorsementld. at p. 30. However, @n if WinnDixie Montgomery wasomehow included in
this schedule as a subsidiary of Southeaster Grocers, the Policy still woati/aotVinaDixie
Montgomery. Likethe“Additional Insured -Owners, Lessees or Contracter8utomatic Status
when Required in Construction Agreement with You” Endorsement, this Endorsaiswms a
temporal element that only provides coverage to Southeastern Grocers wherorogpenat
ongoing. Id. Again, the “bodily injury” at issue here occurred months after H & L finisheidkw
on the men’s restroom.

Finally, the Court notes that thewtificates of liability nsurance presented by Wiixie

Montgomery do not provide coverage. First, the amdgtificatethat lists insurance policies in
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effect at he time of the accident is thertificate found at Redoc. 4413. However, only
Souheastern Grocers is listed as a “Certificate Holdé&dditionally, the caption to theedificate
provides:

This Certificate is issued as a matter of information only and conferghtse upon

the Certificate Holder. This Certificate does not affiiedy or negatively amend,

extend or alter the coverage afforded by the policies below. This Certificate of

Insurance does not constitute a contract between the issuing insurer(s), authorized

representative or producer, and the Certificate Holder.
Id. Thereforethe Court finds neither of the certificates of liabilingurance presented byivi-
Dixie Montgomery evidence a grant of additional insured status by Scetfsdal

“When the language in an insurance contract is clear and unambiguous, the agreement must
be enforced as written.Central Louisiana Elec. Co., Inc. v. Westinghouse Elec. C579. So.2d
981, 985 (La. 1991)Accordingly, WinnDixie Montgomery has not met its burdef showing
that it isan additional insured under eitl&rotsdale policy The accident at issue occurred after
H & L’s renovations on the men’s restroom were completed. For the reasons givervdinove
Dixie Montgomeryis not afforded coverage by @tdale’s policies Therefore, Scottsdale is
entitled to summary judgment in the form of dismissing \Aldixie Montgomerys third party
complaintagainst it.

V. Conclusion

The Court’s ruling today requires Wiidixie Montgomery to bear the costs of itsrow
defense in this lawsuit. As previously stated, the main demand in this lawsuit daogiges for
injuries sustained in a shandfall accident. The Court previously dismissed those claims on

summary judgment. At the Court’'s pirgal conference, thearties informed the Court that

because the main demand for damages was dismissed;Di¥ienMontgomery’sremaining

" The Cout additionally notes that the certificate of liabilitysurance list“Stone Insurance Company, Inc.” as the
“Producer,” not Scottsdale. (Rec. Doc-#%); (Rec. Doc. 44.3).
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crossclaim against H & Land third @rty complaintagainst Scottsdale seedsly attorneysfees
and additional costs of defense. All claims have now been resalnddhe Court will enter a
judgment accordingly.

Accordingly;

IT IS ORDERED thawinn-Dixie’'s Motion for Summary Judgment Against H & L
(Rec. Doc. 43)s DENIED;

IT IS FURTHER ORDERED thawinn-Dixie’s Motion for Summary Judgment
Against Scottsdale (Rec. Doc. 443 DENIED;

IT IS FURTHER ORDERED tha & L's Motion for Summary Judgment Against
Winn-Dixie (Rec. Doc. 54)s GRANTED;

IT IS FURTHER ORDERED tha&cottsdale’s Motion for Summary Judgment Against
Winn-Dixie (Rec. Doc. 58)s GRANTED;

IT IS FURTHER ORDERED that th€ross-Claim of Winn-Dixie Montgomery, LLC
against H & L Construction and Renovation, Inc. (Rec. Doc. 2DIBMISSED WITH
PREJUDICE;

IT IS FURTHER ORDERED that therhird Party Complaint of Winn -Dixie
Montgomery, LLC against Scottsdale Insurance Company (Rec. Doc. 2B)JS8MISSED
WITH PREJUDICE.

August 6, 2018 C t

MD JA\%C&;}JNEY(
ITEDSTATES DISTRICT JUDGE
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