Cotton Exchange Investment Properties, LLC v. Xcel Air Conditioning Services, Inc. et al Doc. 255

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA
COTTON EXCHANGE INVE STMENT CIVIL ACTION
VERSUS NO. 1617543
XCEL AIR CONDITIONIN G ET AL.

SECTION “L” (5)

ORDER & REASONS

Before the Court is a motion seeking reconsideration of the 'Gopatrtial grant of
summary judgment filed bylaintiff Cotton Exchange Investment Properties L[{Cotton
Exchange). R. Doc. 229. Defendant John T. Camp@gmpd) opposes the motion. R. Do82
The Court now rules as follows.

l. BACKGROUND

Plaintiff Cotton Exchange Investment Properties LLCdtton Exchandg alleges its hotel
was damaged as a result of faulty workmanship performed by Defe@ianpoand Commercial
Renovation Services, INC.GRS') during the hotés renovation. R. Doc. 23 at 6, 10, Haintiff
contends the hotel also sustained damagesrasult of defective maintenance and repairs to the
hotels HVAC system performed by Defendant Xcel Air Conditioning Services(“IKcel”).

In its complaint, Plaintiff alleges that in 2014, Supreme Bright New Orlea@g'1Supreme
Bright”), which ownedhe hotel at the time, executed several contractthéhotels renovation.
Id. at 2.In January 2014, Supreme Bright contracted with Xcel to provide HVAGcssincluding
the maintenance of the hdtekooling tower, roof top units, and chilled watemps. R. Doc. 1 at
3. That same month, Supreme Bright entered into a contract with Garmgrchitectural, design,
and engineering services. R. Doc. 23 at 4. A few months later, Supregheddntracted with CRS
to serve as general contractor for theovatiorproject. R. Doc. 23 at 2.
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In June 2015, Pacific Hospitality GrouPHG’) entered into a purchase agreement with
Supreme Bright to buy the hote@thereby PHG would assume the rights to all three contracts. R.
Doc. 1 at 3. PHGubsequently assigned all of its rights, title, and interest in tiobgme to Cotton
Exchange, including the contracts with Xcel, Campo, and €R&.4. Thereafter, Cotton Exchange
executed the purchase agreement with Supreme Bright*fksignmentand Assumption
Agreemerit). Id. Notably,section 10.3 othe contract Campo held with Supreme Brigtitiresses
the issue of the assignment of rights, stating:

The Owner [Supreme] and Architect [Campo], respectively, bind themselves, their

agents, successprassigns and legal representatives to this Agreement. Neither the

Owner nor the Architect shall assign this Agreement without the written corisent o

the other, except that the Owner may assign this Agreement to a lenderngrovidi

financing to the Projecif the lender agrees to assume the Owner's rights and

obligations under this Agreement.
R. Doc. 25 at 16 Section 10.5 of the contract states, “[n]othing contained in the Agreement
shall create a contractual relationship with or cause of actionan éa third party against either
the Owner or Architect.Id.

On January 31, 2017, Cotton Exchange and Supreme Bright entered into aesettlem
agreement resolving a matter unrelated to the issue at bar, wherein the paréinded the
Assignment and Assumption Agreemisrterms by adding the following language:

Assignor hereby assigns, transfeasid conveys to Assignee all of Assigrsor

rights, title and interest in and to the Assigned Property, including all contractua

and personal rights in and/or related to the Hateluding without limitation the

personal right to sue for damages, that Assignor has against CRS, suemtra

ard vendors to CRS, and any other contractors or vendors engaged by [Supreme

Bright] prior to the Closing Date.

R. Doc. 1998 at 4-5.

Cotton Exchange alleges that under the terms of their respective contratttsy C

Exchange was indemnified by all threefBndants for any property damage caused by their

negligent acts or omissions related to the scope of their work. R. Doc. 1 at 5; R. Doc—3 at 3

2



According to Cotton Exchange, the hotel suffered serious moisture damageeasltaof
Defendants faulty workmanship, including watetamaged walls and floors due to exposed
chilled water piping, missing or improperly sealed insulation, and cracked or leakinghgr
pans. R. Doc. 23 & Plaintiff claims it had to close the hotel because of this extedaivege.
Id. at 6. In December 2015, Plaintiff allegeseitminatedhe HVAC contract with Xcel pursuant
to its terms and notified Xcel of the damage on three occasions. R. Doc. 1 at &l éllegedly
did not respond to the demand for indemniity.at 6. Additionally, Plaintiff avers it demanded
indemnity from CRS and Campo, but was also unsuccessful in these demands. R. Dd@c. 23 at
Consequently Plaintiff filed suit on December 16, 2016, bringing breach of contract and
negligence claims against #éhree Defendants and breach of warranty of good workmanship
claims against CRS and Campuab.at 7-162

On March 29, 2019, Defendant Campo filed a motion for summary judgment, R. Doc.
162, which the Court granted in part and denied in part on May 3, 2019, R. Doc. 190. With
respect to Cotton Excharigebreach of contract and breach of warranty claims against Campo,
the Court granted summary judgment becaesdions 10.3 and 105 @fampo and Supreme
Bright’'s agreement contained language requiring SuprBnight to obtain Campe explicit
consent before assigning their agreement to a third party, \Blijecfeme Brighhever obtained
Id. at 8. With respect to Cotton Exchahg@egligence claims against Campo, however, the
Court denied summary judgment because Cotton Exchaogeplaint alleges, in part, that the
hotel sustained damage caused by Campo during Cotton Exthangeership of the property.

Id. at9-10.2

! Defendants Campo and CRS were added on February 23, 2017 in Pdaamtiéihded complaint. R. Doc. 23.

20n March 22, 2019, Defendant CRS filed a motion to dismiss contending Cattibari§e had no right of action
against itin contract or tort. R. Doc. 156. On May 16, 2019, the Court deniedsGR@&ion, holding Supreme Bright
retained its personal right to sue CRS after the sale to Cotton Erctiatighus validly transferred this right to Cotton
Exchange after the sale pursuant teatimended\ssignment and Assumption Agreement. R. Doc. C88lune 4, 2019,
the Court denied in part Defendant Xeahotion for summary judgment. R. Doc. 200 May 22, 2019, Campo moved
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Il PRESENT MOTION

In the instant motion, Cotton Exchanggeeks reconsideration of the Cosidismissal of
Cotton Exchangsnegligenceand breach of warrantfaims against Campo. R. Do@2 Cotton
Exchangeargues this Court committed legal errorgrantingsummary judgment in favor of
Campowith respect to Cotton Excharigenegligencand breach of warrantfaims R. Doc. 229
1 at 8, 12.According to Cotton Exchangm the January 31, 201@mendment tthe Assignment
and Assumption Agreement, Supreme Brighlidly conveyed to Cotton Exchange its personal
right to sue Campo in tort arfdr Campo’s allegedbreach oftheir implied warrantyof good
workmanshipld.

In opposition,Campo contends the January 31, 2017 amendment to the Assignment and
Assumption Ayreement did not convey to Cotton Exchange Supreme Bsigktsonal right to
sue, as th amendment pertained“tontractors,'which, as an architect, Campo contends it is not.
R. Doc. 237. Moreover, Campo argues, even if the Court finds it is a contractor under the
Assignment and Assumption Agreenisnierms, Cotton Exchange admittedly did not obtain the
rights to the contract held between Campo and Supreme Bright, and therefore ColttamgExc
lacks standing to enforce any implied warranty of good workmanishiat 5.
[I. LAW & ANALYSIS

Because it is dispositive, the Court considers whether the January 3Bri2@ddment to
the Assignment and Assumption Agreement validly transferred to Cotton Exchapgem®

Bright's personal right to sue in tort or for breach of the implied warranty of good workrpanshi

the Court to reconsider its May 3, 2019 order to the extent it denied Gameption to dismiss. R. Doc. 200. The Court
denied his motion on July 10, 2019. R. Doc. 220 July 11, 2019 the Court also denied Xc@hotion to reconsider
its June 4, 2019 denial of X¢glmotion to dismiss. R. Doc. 228.
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A. Motions for Reconsideration

Although the Federal Rules of Civil Procedure do not provide specifically for motions
seeking reconsideration, in this Circuit, motions styled as motions for recotisiolease
evaluated under Rules 54(b), 59, or BOre Gulf States Long Term Acute CareGafvington,
L.L.C, No. 111659, 2014 WL 1365950, at *1 (E.D. La. Apr. 7, 2014). Because Rules 59 and 60
apply to final judgments only, a motion to reconsider that challenges an interlooutieryis
analyzed pursuant to Rule 54(b), which provides couitts ‘the inherent procedural power to
reconsider, rescind, or modify an interlocutory order for cause seen by it tofflogest.”
Martikean v. United StatedNo. 111774, 2014 WL 4631620, at *2 (N.D. TeSept. 16, 2014)
(quotinglturralde v. Shaw GrpInc., 512 F. Appx 430, 432 (5th Cir. 2013)Gulf Fleet Tiger
Acquisition, LLC v. Thom&ea Ship Builders, LL282 F.R.D. 146, 15562 (E.D. La. 2012);
United States v. Rend@09 F.3d 472, 479 (5th Cir. 2013).

Under Rule 54(b); District courts have caiderable discretion in deciding whether to
grant a motion to reconsider an interlocutory ofdéivingston Downs Racing Asg Inc. v.
Jefferson Downs Corp259 F. Supp. 2d 471, 475 (M.D. La. 2002). Courts in the Eastern District
of Louisiana generallyanalyze motions to reconsider interlocutory orders consistent with Rule
59(e).See Castrillo v. Am. Home Mortg. Servicing, /Mén. 094369, 2010 WL 1424398, at *4
n.54 (E.D. La. Apr. 5, 2010) (collecting case&uilf Fleet 282 F.R.D. at 152 n.40 (same).
Specifically, courts consider whether: (1) the motion is necessary extammanifest error of law
or fact upon which the judgment is based; (2) the movant presents newly didamvpreviously
unavailable evidence; (3) the motion is necessary tweptananifest injustice; or (4) the motion
is justified by an intervening change in controlling I&airley v. WalMart Stores, InG.No. 15
0462, 2016 WL 2992534, at *2 (E.D. La. May 24, 2016).

The Court is mindful thafr] econsiderationf a judgment after its entry is an extraordinary
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remedy that should be used sparirigliyemplet v. HydroChem In@867 F.3d 473, 479 (5th Cir.
2004) (citingClancy v. Employers Health Ins. C&01 F. Supp. 2d 463, 465 (E.Ca. 2000).

A. Whether Campo isa “contractor” under the amended assignment and
assumption agreemens terms

As previously notedpn January 31, 2017, Cotton Exchange and Supreme Bright entered
into a settlement agreement resolving a matter unrelated to the issuewahdrain the parties
amended the Assignment and Assumption Agreém&rms by adding the following language:

Assignor hereby assigns, transfeasid conveys all of Assignar rights, title and

interest in and to the Assigned Property, including all contraatgigbersonal rights

in and/or related to the Hotel, including without limitation the persoglal to suedr

damagesthat Assignor has against CRS, subcontractors and vendors to CRS, and any

other contractors or vendors engaged by [Supreme Bright] prioe ©©ldsing Date.
R. Doc. 1998 at 45. Cotton Exchange contendstamendmens reference tbother catractors
validly assigned to Cotton Exchange Supreme Bisghérsonal right to sue Campo. R. Doc. 229.
Campo disagrees, contending that under the technical meaning of theCwmmpois not a
contractoy andtherefore, Cotton Exchange never obtained the right to sue CGampo.

Under Louisiana law|w] ords of art and technical terrffis a contractinust be given their
technical meaning when the contract involves a technical mdtgerCiv. Code art. 204 &eealso
Van Geffen v. Herberd39 So. 2d 1257, 1259 (La. App. 5 Cir. 1983)]erms of art or technical
phrases appearing in contracts are to be interpreted according teetie®ed meaning in the
profession or art in questidi). “ The reasonable intaah of the parties to a contract is to be sought

by examining the words of the contract itself, and [is] not asstn@dvelly Oil Co, LLC v.

Midstates PetrolCo., LLC, 20122055, p. 56 (La. 3/19/13); 112 So. 3d 187, 1@#ing Prejean v.

3 Although Cotton Exchange does not make the argument in the instant nifmtaighout this litigation Cotton
Exchange has maintained that the amendment t8$bgnment andssumptionAgreement was not necessary, as
the originalAssignment and Assumption Agreemealidly conveyed to Cotton Exchan§epreme Brighs personal
right to sue the Defendants in this caSee, e.g.R. Doc. 169 at &or the sake of thoroughness, the Court concludes
the original agreement did not convey to Cotton Exchange Supreme’Bipgihsonal right to sues the transfer of
any personal right was hexplicit. See Prados v..&ent Bell Tel. Co, 329 So.2d 744, 7480 (La. 1975) (on
rehearing).
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Guillory, 100740 (La. 7/2/10), 38 So. 3d 274, 279 ords susceptible of different meanings must
be interpreted as having the meaning that best conforms to the objeataftiiaet. La. Civ. Code
art. 2048.“A doubtful provision must be interpreted in light oéthature of the contract, equity,
usages, the conduct of the parties before and after the formatiorroftreect, and of other contracts
of a like nature between the same pattiea. Civ. Codeart. 2053.

In this case, Cotton Exchange argi@ampos classification as ararchitect does not
somehow exempt it from the general definitionaintractoy” becauséBlack's Law Dictionary
defines contractor quite literally asa party to a contrac¢t. R. Doc. 229-Zat 1Q Cotton Exchange
further argus the intent of theontractingparties, here Supreme Bright and Cotton Exchange, must
be considered, and tH4g]iven the context of the Settlement Agreement, it would be implausible to
conclude that these parties intended to exclude Campo from thenasstf Id. at 11 n.8 Cotton
Exchange contend$Obviously, Campo was a party to a contract, and it agreed in that contract to
do work for [Supreme Bright] Id. at 10. “Thus; Cotton Exchangesubmits “Campo is a
‘contractor within the meaning of thEAmended Assignment and Assumption Agreement], and its
attempt to impose a more stringent definition than the generally prevailing defstitoutd be
rejected’ Id. at 16-11.

In its motion, Cotton Exchange cit€aro Props. (A), LLC v. City of Gretn@8248 (La.

App. 5 Cir. 12/16/08); 3 So. 3d 29, wherein the Louisiana Fifth Circuit Court of Appeal found an
assignment which provided th&fParty A] agrees to assign any rights it has to recover from any
responsible party including those responsibslatdfault in connection with the demolition of the
building” was a valid assignment of Partysfpersonal right to sue for damages. R. Doc-229

11 (citingCaro, 3 So. 3d aB1-32) Cotton Exchange arguésis case stand for the proposition
that, although the reference to the personal right being assigned must be specific, onlyah gener
reference to the contract, party, or subset of entities against whorartbfetor holds the right is
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necessary to execute a valid transter Thus, Cotton Exchangsubmits,the general term
“contractor”is sufficient to transfer to Cotton Exchange Supreme Bsgbhgrsonal right to sue
Campold. at 1+12.

In opposition, Campacountersthat, “despite [Cotton Exchange] contentions to the
contrary, the generallyrevailing meaning of the worttontractotr is not simply one party to a
contract, but instead refers to one who contracts to construct buildtidg3oc. 237 at 7. In support
of its position, Campo points to BldskiLaw Dictionary, Ballentiris Law Dictionary, the Merriam
Webster Dictionary, and thBictionary of Architecture & Constructigorall of which Campo
contends define the common usagéaaintractof to mean one whtcontracts to construétld. at
7-8. Campo also points out that thevlgoverning the conduct of architects are distinct from those
governing the conduct of contractold. at 8. For example, in Louisiana, there are separate laws
governing preemption, immunity, and licensing for architects that are tistincthose gowaing
contractorsld. at 8-9.

In support of its argument, Campo cifate ex rel. Guste v. Simoni, Heck & Assatsvhich
the LouisianeSupreme Courfound “architects and engineers are not consideredtractors for
purposes of public contra¢tss “the chief statutory regulatiasf the performance of architects and
engineers in connection with public woiksgulating their use of closed specificatiomsgognizes
the distinction betweetihem and the contractors who bid upomise thespecifications prepared by
the architectsind engineers for public works331 So. 2d 478, 4886 (La. 1976) The court based
its finding, in part, on the fact thain the licensing of contractofer construction, etc., of works,
expressly exempted frothe statutory definitiomf a contractor are architects agmjgineers in the
performance of their ususérvices’ 1d.

In this case, the Court agrees with Cotton Exchange that a general refefeocdractot
validly transferred to Cotton Exchange Smpe Brights personal right to sue ahgontractors or
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vendors engaged by [Supreme Bright] prior to the Closing 'Didigoes not follow, however, that a
general reference to a contract@cessarily includean architectural firm, such &ampo.In its
opposition, Campo references several dictionade8nitions of “contractoy” all of which suggest
that that theé'common usageof the term is‘a person who pursues an occupation or business,
wherein he contracts to render services for others, including publicshadibuilding, painting,
excavating, ett.Contractor, BALLENTINE'SLAwW DICTIONARY (3rd ed. 2010)seealso Contractor,
MERRIAM-WEBSTER https://www.merrianwebster.com (last visited Aug. 8, 201@)O]ne that
contracts to erect building$, Contractor, BLACK’S LAW DICTIONARY (11th ed. 2019) (providing
“roofing contractdras an example of a contractdrhesedefinitions, however, also state, as Cotton
Exchange points out, that a contractor is simfplge that contracts to perform work movide
supplies’ Contractor, MERRIAM-WEBSTER https://www.merriarrwebster.com (last visited Aug. 8,
2019) Contractor, BALLENTINE'S LAW DICTIONARY (3rd ed. 2010)"“Literally, a person who has
assumed obligations as a party to a contradkiyen that tlese dictionary definitions do not
definitively resolve the issuthe Court turns to Camjpmosecond argument, that Louisiana law treats
contractors and architects differently.

The statutory schemseegulating the conduct of architects and contractordistieactunder
Louisiana law For examplelouisiana Revised Statute 8§ 9:5607 governs preemption with respect
to architects, while § 9:2772 pertains to contractors. Similarly, Louisiansd®l Statute § 37:154
dictates licensing for architects, while Lsiaina Revised Statute 8 37:2150 governs contractors
licensing Various articles in the Louisiana Civil Code also tfeaintractors and”architects as
separate entitieSee, e.g.La. Civ. Code art. 3500 (referring to actiasseither beinggainst‘a
contractoror an architect (emphasis addeq)

Moreover, #houghGustés holding—that“in the licensing of contractofer construction,
etc., of worksgexpressly exempted from the statutory definitidra contractor are architects and
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engineers in thperformance of their usuakrvice5—is not directly orpoint, it is persuasive. 331
So. 2d at 485Here, although the contract at issue is not a public contract like the mseeain
Guste theindustry custondistinguishingcontractos andarchitecs as well aghe separate statutory
provisions governing contractors and architects cannot be ignored.

Finally, even if Cotton Exchange and Supreme Bimglise of the terrficontractot in the
Amended Assignment and Assumption Agreement were ambiglagbere the language in the
contract is ambiguous, it should be construed against the difaResehhertz Elec. Co. v. Hous.
Auth, 534 So. 2d 1310, 1313 (La. App. 4 Cir. 1988kLa. Civ. Code art. 2056In case of doubt
that cannot be otherwise obged, a provision in a contract must be interpreted against the party who
furnished its text). Thus, to the extent the term “contractor” is ambiguous, the Court construes the
term in favor of CampdAccordingly, the Court finds Campo is not a contraatater the Amended
Assignment and Assumption Agreement’s terAsa result, the Court will deny Plaintgfmotion
for reconsideration.

IV. CONCLUSION

For the foregoing reasons,

IT IS ORDERED thatPlaintiff Cotton Exchange Investment Properties, 19 lotion
for Reconsideratiomf the Court’s Partial Denial of SummaryJudgment R. Doc. 29, be
and herebyis DENIED.

New Orleans, Louisiana on this 21st day of August, 2019.

By, &

Eldon E. Fallon
U.S. District Court Judge
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