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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

SHARON SCHAEFER CIVIL ACTION

VERSUS NO. 16-17784

DAVID PERALTA, et al. SECTION M (3)

ORDER & REASONS

Before the Court is a motion by defenddihé St. Bernard Parish Government (the
“Parish”) for summary judgment seeking dismissiaplaintiff Sharon Sbaefer’s retaliation and
hostile work environment clainis. Schaefer filed a memorandum in opposificand both
parties replied in further suppasf, or opposition to, the motioh.On September 26, 2019, the
Court heard oral argument on the mottonHaving considered the parties’ memoranda, the
statements made at oral argument, the recand, the applicable law, the Court finds that
summary judgment in favor of the Parisksrdissing Schaefer's claims is warranted under
controlling United States Supreme Court precetectiuse Schaefer was terminated for a non-
retaliatory reason, and she did @otil herself of the Parish’s perting system to address the

alleged hostile work environment.

1 R. Docs. 123. Also before the Court are: (1) the Parish’'s motion to strike inadmissible exhibits and
unsupported factual assertions from Schaefer's opposition to the Parish’s motion for summary judgment (R. Doc.
132); and (2) Schaefer's motion for leave to supplement and amend her memorandum in opposition to the Parish’s
motion for summary judgment (R. Doc. 145). Both motions are opposed (R. Docs. 149 & 147, respectively).
Because the Court finds thdte Parish is entitled to summary judgmeven if all documents Schaefer seeks to
admit are considered, IT IS ORDERED that the Parishsomdo strike (R. Doc. 132) is DENIED, and Schaefer’s
motion for leave to supplement (R. Doc. 145) is GRANTED.

2R. Doc. 129.

3R. Docs. 140, 158 & 162.

4R. Doc. 155.
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BACKGROUND

This matter concerns a former employee&laims for retaliation and hostile work
environment brought against her former employlar2007, the Parish hideSchaefer as a legal
secretary, and she was an at-will, unclassified employPe. Jerry Graves, Jr. was Schaefer’s
supervisor until he resigned in December 2913Thereafter, Wiliam McGoey became
Schaefer’s direct supervisor.

Schaefer eventually began a romantic treteship with David Peralta, who was the
Parish’s chief administrative officér. Schaefer and Peralta became engaged in June®2011.
Peralta was elected Parish presidenNmvember 2011, and took office in January 2&12.
Schaefer and Peralta were married in March 2612.

In September 2013, Schaefer witnessed iekmployee Donald Bourgeois gambling at
work, and reported this conduct to Sharon Williams, the Parish’s conflict attgrnBgralta
allegedly attacked Schaefer verbally forpaging Bourgeois’s conduct to Williams, and
suspended Schaefer for three days without'pagchaefer appealed the suspension, and was
informed that Graves would overturntit. However, Peralta emailed Graves and informed him

that the suspension was not to be vataaed the suspensiovas then upheltP.

5R. Doc. 97 at 4; R. Doc. 123-3 at 1.
6R. Doc. 123-3 at 2.
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8R. Doc. 97 at 4.
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21d. at 6. The Parish says the gambling consisted of administering an office football pool.
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On October 27, 2013, Peralta allegedly rapduagfer in a torture chamber he prepared
in their home'® Peralta then prevented Schaefer from leaving the Rbn@nce she was able to
escape, Schaefer immediatelpoeted the rape to the poliég.

On October 28, 2013, Schaefer went to herkplacce at the Parish t@quest leave, but
Peralta’s personal attorney, Pat Fanning, atiggaccosted her and brought her to Peralta’s
office.r® According to Schaefer, after Peralteolagized to her, hgrabbed her and dug his
fingers into her shoulder, threagghto fire her if she did not op the charges, struck her when
she refused to do so, and then forced her t& wat of the building while holding his hand in
case any media were preséhiSchaefer alleges that Fanning escorted her to the sheriff's office
where she was supposed to drop the rape charges against ®Pesdtteough she dropped the
charges, Schaefer refused to witharthe report, whit angered Peralfd. Shortly thereafter,
Schaefer and Peralta vacationed together at Walt Disney World.

On December 4, 2013, Schaefer wenPeralta’s office to see hiffh. He was not there,
but his assistant Kim Owens w&s. Schaefer told Owens that she was upset about family
matters?® Then, Lenor Duplessis, another Bhri employee, arrived and joined the
conversatiort/ Schaefer commented that she needed &@%ubuplessis adged Schaefer to

seek professional help, and Schaefer tolgplBssis that she was having trouble at h&me.

16|d. at 7.

171d. at 8.
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211d. at 9-10.

22|d. at 10.

2 R. Doc. 123-3 at 2.
24R. Doc. 123-5.
25,
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271d.; R. Doc. 123-4.
28R. Doc. 123-5; R. Doc. 123-4.
29R. Doc. 123-4.



Schaefer and Owens both left the office, anda®ter accused Owens of having an affair with
Peralta, which Owens deniéd.

On December 5, 2013, McGoey placed Schaefer on paid Yeawaother employee
donated sick leave to Schaefer so that shddomontinue leave with pay until January 2, 2644.

On December 23, 2013, Schaefer filed argk of discrimination with the Equal
Employment Opportunity Commission (“EEOC?).In the EEOC charge, Schaefer alleges that
she was repeatedly sexually harassed by Pexattahat she was retaliated against for filing a
criminal complaint against Perafta.

On January 1, 2014, Schaefer sent McGoey an email informing him that she was
diagnosed with post-traumatiaess disorder (“PTSD”) and reciag leave under the Family
Medical Leave Act (“FMLA”)3 McGoey authorized Schaefer’s requested FMLA leave, which
began on January 2, 203%.

On January 7, 2014, McGoey wrote to Schaeffer asking her to return any files or
documents she might have becauss tre the property of the Pari€h.

On March 14, 2014, the Parish’s human resesirdepartment sent Schaefer a letter

asking her to have her primacgre physician complete the FMLckrtification forms that were

30R. Doc. 123-5. The cortgint alleges a different scenario for theents of December 4, 2013. R. Doc.
97. Schaefer alleges that on that day, she complained about Peralta’s discrimination anddredumnto his
office where he verbally attacked her, forced her to taleave of absence until January 1, 2014, and ordered her to
withdraw the rape incident report anddommit herself to a mental institutiorid. at 10. There is no summary-
judgment evidence in the record to support this allegesiore of events. Furtheat her deposition, Schaefer
acknowledged that she made the gun comment in front of Owens and Duplessis, although she testified she
immediately explained to Owens and Duplessis that she would not kill herself in light of her grandchildren. R. Doc.
129-7 at 12.

31R. Doc. 123-3 at 3.

%21d. at 3-4.

33 R. Doc. 97-1.

341d. at 1-2.

3°R. Doc. 123-3 at 4.
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S"R. Doc. 160-11.



previously provided to héf. The letter also informed Schaethat her twelve weeks of FMLA
leave would expire on April 1, 2014, and that jodr would no longer be protected if she did not
return to work on April 2, 201%. Schaefer did not return teork on April 2, 2014, and she was
terminated as a resuh.

The EEOC sent Schaefer glri-to-sue letter on Septéer 29, 2016, and she filed this
action on December 23, 2016. Initially, Schaefer brought a mber of state law and federal
claims, against several defendants, includingtle VII claim for hostile work environment and
retaliation against the Parih. In a December 7, 2017 Order & Reasons ruling on several
motions, this Court dismissed all of Schaefafasims except her retaliation and hostile work
environment claims against the Pari3h.

1. PENDING MOTION

The Parish filed the instant motion fornsmnary judgment arguing at Schaefer cannot
prevail on her retaliation and hibe work environment claim¥. With respect to the retaliation
claim, the Parish argues that Schaefer canrmepthat her filing a patie report against Peralta
concerning the October 27, 2013 incident wees “but-for” cause of her terminatién. Rather,
the Parish contends that Schaefer was termina¢eduse she failed to return to work from her

FMLA leave and that she has admittegler returning to any type of wotk.The Parish further

%8 R. Doc. 123-9 at 1.

¥1d. at 1-2.

40R. Doc. 123-10.

4 R. Doc. 97-2; R. Doc. 1.

“R. Doc. 1.

4 R. Doc. 95. This case was originally assigned tathar section of this Court but was realloted to this
section upon the confirmation of the undersigned. R. Doc. 109.

4R. Doc. 123.

4 R. Doc. 123-2 at 7-11.
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argues that Schaefer cannot prevail on her hostildk environment claim because she did not
avail herself of the Parish’s reporting mechantém.

Schaefer, on the other handgaes that she was terminatieefore she failed to return
from FMLA leave, in closer proximity to her reporting the alleged f&peAccording to
Schaefer, she was terminated in December 2013Bchaefer contendthat the “tone” of
McGoey's January 7, 2014 letter implies tha¢ svas terminated at least as of that dat&he
also argues that her last day could not haaenbApril 2, 2014, because she received her last pay
check in February 201%. As to the hostile work environment claim, Schaefer argues that
Peralta prevented her from reporting his conducthmt in any event, the Parish was aware of
the conduct by virtue of Palta’s knowledge of it?

1. LAW & ANALYSIS

A. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together witle affidavits, if any, show #t there is no genuine issue as
to any material fact and th#te moving party is entitled to jadgment as a matter of law.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (citing Fdrl. Civ. P. 56(c)). “Rule 56(c)
mandates the entry of summary judgment, atirquate time for discovery and upon motion,
against a party who fails to makeshowing sufficient to establish the existence of an element
essential to that party’s case, and on which tinty péll bear the burden of proof at trialfd. A

party moving for summary judgment bears th#iah burden of demorigating the basis for

471d. at 12-15.

8 R. Doc. 129 at 15-17.
491d. at 16.

501d,

51d.

521d. at 11-12.



summary judgment and identifying those portiafighe record, discovery, and any affidavits
supporting the conclusion that there is genuine issue of material factd. at 323. If the
moving party meets that burden, then the nonmpyiarty must use evidence cognizable under
Rule 56 to demonstrate the existenca genuine issue of material fadtl. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtten a verdict for the
nonmoving party. See Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1996). The
substantive law identifies which facts are materidl. Material facts are not genuinely disputed
when a rational trier of factoald not find for the nonmoving p&rupon a review of the record
taken as a wholeSee Matsushita Elec. IndusoCLtd. v. Zenith Radio Corp475 U.S. 574, 587
(1986); Equal Emp’t Opportunity Comm’n v. Simbaki, L.td67 F.3d 475, 481 (5th Cir. 2014).

“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a ntimn for summary judgment.SeeAnderson 477 U.S. at 249-50;
Hopper v. Frank 16 F.3d 92, 97 (5th Cir. 1994). toling on a summary judgment motion, a
court may not resolve credibility issues or weigh eviden&ese Delta & Pine Land Co. v.
Nationwide Agribusiness Ins. C&30 F.3d 395, 398-99 (5th CR008). Furthermore, a court
must assess the evidence, review the fact,daaw any appropriate inferences based on the
evidence in the light most favorable tioe party opposing summary judgmerfiee Tolan v.
Cotton 572 U.S. 650, 656 (2014Raniels v. City of Arlington246 F.3d 500, 502 (5th Cir.
2001). Yet, a court only draws reasonable infeesnn favor of the nonmovant “when there is
an actual controversy, that is, when both partie® Isabmitted evidence of contradictory facts.”

Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citihgjan v. Nat’l Wildlife

Fed'n, 497 U.S. 871, 888 (1990)).



After the movant demonstrates the abserfca genuine dispute, the nonmovant must
articulate specific facts and poittt supporting, competent evidenttet may be presented in a
form admissible at trial.SeeLynch Props., Inc. v. Romac Ins. Co. of 1l].140 F.3d 622, 625
(5th Cir. 1998); Fed. R. Civ. P. 56(c)(1)(A) & (c)(2Such facts must eate more than “some
metaphysical doubt as to the material factglatsushita 475 U.S. at 586. When the nonmovant
will bear the burden of proof at trial on the disfiive issue, the moving party may simply point
to insufficient admissible evidence to establisheagsential element of the nonmovant’s claim in
order to satisfy its sumany judgment burdenSee Celotexd77 U.S. at 322-25; Fed. R. Civ. P.
56(c)(B). Unless there is a gene issue for trial that couldupport a judgment in favor of the
nonmovant, summary judgment must be granteeelittle, 37 F.3d at 1075-76.

B. Retaliation

Title VII's anti-retaliation provishn provides, in pertinent part:

It shall be an unlawful employmentagutice for an employer to discriminate

against any of [its] employees ... bea@(slhe has opposed any practice made an

unlawful employment practice by this shiapter, or because [s]he has made a

charge, testified, assisted, or particgzhtin any manner in an investigation,
proceeding, or hearing under this subchapter.

42 U.S.C. § 2000e-3(a).

The Fifth Circuit's Title VIl retaliation framework places the initial burden on the
employee to produce evidence tha): glhe participated in an activity protected by Title VII; (2)
her employer took an adverse employmentoactagainst her; and (3) there is a causal
connection between the adverse employinaetion and the protected activityAlkhawaldeh v.
Dow Chem. C0.851 F.3d 422, 427 (5th Cir. 2017). If the employee establishgsriima facie
case, there is “an inference idtaliation,” and “[tlheburden then shiftso the employer to
articulate a legitimate neretaliatory reason for thedgerse employment actionfd. “Once the

employer articulates a legitimate, non-retaliptogason for the adverse employment action, the



burden shifts back to the employee to demonsthatiethe employer’s stated reason is actually a
pretext for retaliation.” Id. (internal quotation omitted). *“In order to demonstrate pretext
sufficient to defeat a motion for summary judgmy an employee must produce evidence that
could lead a reasonable faatder to conclude that the adse employment action would not
have occurred ‘but for’ the empleg’s decision to engage in artiaity protected byTitle VII.”

Id. (internal quotation omitted). Indeed, the Supreme Court has held “that Title VII retaliation
claims require proof that the desire to liete was the but-for cause of the challenged
employment action.”Univ. of Tex. Sw. Med. Ctr. v. Nassar0 U.S. 338, 352 (2013).

The Court will assume without deandj that Schaefer has establishgatiena faciecase
of retaliation based on her Ap2, 2014 termination. The Pari¢tas produced evidence that it
had a legitimate, non-discriminatory reason for terminating Schaefer's employment, specifically,
that she exhausted her FMLA leave and fatledeturn to work on April 2, 2014, as she was
instructed to in the March 14, 201dtter to her, and Schaefer, tiois day, still insists she is
incapable of returning to workSee Schilling v. La. Dept. of Transp. & D014 WL 3721959,
at *19 (M.D. La. July 28, 2014) (an employee’s failure to return to work after exhausting FMLA
leave is a legitimate, non-discriminatory reason for terminatiminson v. Dallas Cty. Sw. Inst.
of Forensic Sci. & Med. Exam’r Dep'2014 WL 177284, at *7-8 (N.D. Tex. Jan. 16, 2014)
(same).

Because the Parish has met its burden, Shaffer must adduce sufficient evidence that the
Parish’s proffered reason for her terminatiomaigpretext for retaliation by showing that the
termination would not have occurred but-for fieng a police report rgarding the October 27,
2013 incident. See AlkhawaldeB51 F.3d at 427. Schaefer hhad produced any evidence to
meet this standard. Instead she relies omaBsumption that she was terminated in December

2013, the “tone” of a January 2014 letter from@bey asking her to return files, and her



receiving her last paycheck in February 20T4ere are no documents or testimony, other than
Schaefer’s subjective belief, supporting the owtihat she was terminated in December 2013,
rather than given a leave absence. McGoey's January 2014 letter does hcstate that
Schaefer has been terminated and her subjectegpietation of the “tonels not proof, or even
a reasonable inference, of termination. On its fdoe letter simply asks for the return of the
Parish’s files and documents, identifying spediigal files that werenissing from Schaefer’s
office. The request is nothing more than a prudent and minimally intrusive measure to ensure
the continuity of the Parish’s business duringeamployee’s absence due to FMLA leave. The
Parish’s March 14, 2014 letter does not alter ¢bisclusion. Suspension of pay while on FMLA
leave is not proof, or a reasonable inferenafetermination. Rather, it signifies that the
employee has run out of paidideahours and has switched tdeave-without-pg status — a
common experience in today’s workplace. Theudoeentary evidence shows that Schaefer was
terminated on April 2, 2014, when she failed to metto work as instrcted by the March 14,
2014 letter. Schaefer has faileml sustain her ultimate burden pfoof: the but-for standard
represents a high burden that Schaefer hasandtcannot meet in light of all the evidence
presented. Therefore, the Parish is entitedsummary judgment dismissing her retaliation
claim.

C. Hostile Work Environment

Title VII forbids an employer from discriminating “against any individual with respect to
his [or her] compensation, terms, conditions,povileges of employment, because of such
individual's race, color, religion, sex, or natarorigin.” 42 U.S.C. § 2000e-2(a)(1). Hostile
work environment claims are cognizable undetleTVIl for harassment that is severe or
pervasive. Burlington Indus., Inc. v. Ellerth624 U.S. 742, 753 (1998)l0 prevail on a hostile

work environment claim, a plaintiff must pravg1l) membership in a protected group; (2)

10



harassment; (3) based on a factor rendered impermissible by Title VII; (4) the harassment
affected a term, condition, or privilege of employment; and (5) the employer knew or should
have known of the harassment yet failed to address it promgtgrhandez v. Yellow Transp.,

Inc., 670 F.3d 644, 654 (5th Cir. 2012). A term, condition, or privilege of employment is
affected when the harassment is “sufficientlyese or pervasive to tar the conditions of the
victim’'s employment and create abusive working environment.ld. at 651 (quotation marks
omitted). The severity or pervasiveness of tiagassment is viewed in the totality of the
circumstancesStewart v. Miss. Transp. Comm%86 F.3d 321, 330 (5th Cir. 2009).

An employer is vicariously ligle “to a victimized emploge for an actionable hostile
environment created by a supervisor with imraeali(or successively dtier) authority over the
employee.” Ellerth, 524 U.S. at 769raragher v. City of Boca Ratph24 U.S. 775, 807 (1998).

A supervisor, for purposes of the employer’s vimas liability under TitleVIl, is one who “is
empowered by the employer to take tangdmeployment actions against the victinvance v.
Ball States Uniy 570 U.S. 421, 450 (2013). Tangible @ayment actions are those which
“effect a significant change in employment ggatsuch as hiring, firing, failing to promote,
reassignment with significantly different resgdnilities, or a decisin causing a significant
change in benefits.1d. at 431 (quotation marks omitted).

If the employee does not suffer a tangible employment action, the “defending employer
may raise an affirmative defengeliability or damages, subject to proof by a preponderance of
the evidencel[.]” Ellerth, 524 U.S. at 765Faragher, 776 U.S. at 807. ThEllerth/Faragher
defense “comprises two necessary elements: g)ttie employer exercidereasonable care to
prevent and correct promptly any sexually haragbiehavior, and (b) that the plaintiff employee
unreasonably failed to take advantage of prgventive or correctas opportunities provided by

the employer or to avoid harm otherwisdd. The need for an anti-harassment policy with a

11



complaint procedure “may appropriately bedeessed in any case when litigating the first
element of the defenseld. Also, a demonstration thatetfemployee unreasonably failed to use
the employer’s complaint procedure “will normally suffice to satisfy the employer’s burden
under the second element of the defense.;’Faragher, 776 U.S. at 807-8.

Here, Schaefer alleges that Peralta was itldividual who create the hostile work
environment by his actions at home and in thekplaice. She claims that he was acting at all
times as the Parish president, and exercisingreigpey control over her, even in their marital
home. But Graves and McGoeyneeSchaefer’s direct supervispnot Peralta. Throughout the
relevant period, the Parish had an anti-harassp@ity in place which required employees to
immediately report any harassméhtSchaefer signed the Parisiwsrkplace harassment policy
on January 21, 20. There is no evidence in thisrsmary-judgment record of Schaefer’s
reporting Peralta’s allegedly harassing behateaoanyone at the Parish in accordance with the
policy. Schaefer argues that the Parish knbaut Peralta’s alleged harassment by virtue of
Peralta’s own knowledge of it because he was Barish president. Imputing the alleged
harasser's knowledge of his ovaehavior to the employer whehe employer has an official
reporting policy and complaint @cedure would relieve the enogke of any obligation to use
the procedure and give the employer a chancanteliorate the situation — a result that is
contrary to the preceait and rationale dtllerth and Faragher This Courtis duty-bound to
adhere to the Supreme Court’s controlling pdecg and must grant the Parish’s motion for
summary judgment on Schaefer’s hostile wonkieonment claim because she failed to avall
herself of the Parish’s anti-harassment poticyreport Peralta’s alleged workplace conduct as

would have allowed the Parish an oppaity to correct angrevent the conduct.

53R. Doc. 123-14.
5 R. Doc. 123-13.
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V. CONCLUSION

Accordingly, for the foregoing reasons,

IT IS ORDERED that the?arish’s motion for summarjudgment (R. Doc. 123) is
GRANTED, and Schaefer’s clainfgr retaliation and hostile wk environment are DISMISSED

WITH PREJUDICE.

New Orleans, Louisiana, this18ay of October, 2019.

e wa b

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE
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