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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

MARCUS YOUNG CIVIL ACTION
VERSUS NO.1/-225
T. T. BARGE SERVICES SECTION"R” (3)
MILE 237, LLC

ORDER AND REASONS

Before the Court are crosaotions for summary judgment on the issue
of whether plaintiff qualifies as dones Actseaman. For the following
reasons, the Court finds that plaintiff is not a®&an denies plaintiff's
motion for partial summary judgmenand grants defendant’s motion for

summary judgment.

l. BACKGROUND
This case arises out of an accidabbarda barge owned by Defendant
T.T. Barge Services Mile 237, LLE. Defendantoperatesa business that

cleansbarges owned by various other compartie®efendant’s customers
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dock their barges at a set thbating work barges owned by defendant.
Defendant’s work barges arconnected tshore througha permanently
installed walkway, steel cables, electric lines, dmysvapor lines, and steam
lines> Plaintiff Marcus Young was employed by defendantaadarge
cleaneré® He stored equipment and performed other work on woek
barges, bulived on land and commuted to work every day by ar

On June 15, 2016, plaintiff fell intan open hatch oane of defendant’s
work barges, the Gas Free Barged allegedly suffered injurie$ On
January 9, 2017, plaintiff filed a seaman’s complaior damagesgainst
defendan® Plaintiff now moves for partial summary judgmeandasks the
Court to find that he is a seaman entitled to brangegligence claim under
the Jones Act and claims for unseaworthiness antht@@ance andure
under general maritime laW. Defendant filed a crossiotion for summary

judgment asserting that plaintiff is not a sean¥an.
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Il. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact darmglrhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56¢&F alsdCelotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether puds as to any material
fact exists, the Court considers “all of the evidein the record but refrain[s]
from making credibility determinations or weighitige evidence.”Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences are varain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. “No genuine dispute of fact existshktrecord taken as a whole could
not lead a rational trier of fact to find for themmoving party.” EEOC v.
Simbaki, Ltd, 767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at trial, the moving party “mustee forward with evidence

which would entitle it to a directed verdict if thevidence went



uncontroverted at trial.Intl Shortstop Inc. v. Rally’s, Inc.939 F.2d 1257,
1264-65 (5th Cir. 1991finternal citation omitted). The nonmoving pargnc
then defeat the motion by either countering withdewnce sufficient to
demonstrate the existence of a genuine disputeadénmal fact, o “showing
that the moving party’s evidence is so sheer thahay not persuade the
reasonable faefinder to return a verdict in favor of the movingny.” Id.
at 1265.

If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
pointing out that the evidence in the record iqiffisient with respect to an
essential element of the nonmoving party’s clai8ee Celotex477 U.S. at
325. The burden then shifts to the nonmoving pakino must, by
submitting or referring to evidence, set out spedécts showing that a
genuine issuexists. See idat 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g., id Little, 37 F.3d at 1075 (“Rule 5@ andatedhe entry of
summary judgment, after adequate time for discoweng upon motion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essentathat party’s case, and on which that party

will bear the burden of proof at trialijuotingCelotex 477 U.S. at 322)).



[1l. DISCUSSION

A. Legal Requirements for Seaman Status

“The Jones Act provides a caelof action in negligence for any seaman
injured inthe course of his employmentChandris, Inc. v. Latsi§15U.S.
347, 354 (1995)internal citationand quotation markemitted). Although
theterm “seaman” is not defined in the Jones,Abe Supreme Court has
explained that “Congress intended the ternhaee its established meaning
under the general maritime law at the time the JoAx@svas enacted Id.
at 355 The term seaman is synonymous with “master or imemof a crew”
under the Longshore and Harbor Workers’CompensaAd. Id. at 35657.

To qualify as aseaman an employee must show (1) that his duties
contributed to the function of a vessel or the acptishment of its mission;
and (2) that he hada connection to a vessel in navigation (or to an
identifiable group of vessels) that is substanitmalerms of boh its duration
and its naturé. Id. at 368 The purpose of this test is to “separate the sea
based maritime employees who are entitled to Jégeprotection from
those landbased workers who have only a transitory or sparadnnection
to avesselin navigation, and therefore whose employidees not regularly

exposethem to the perils of the seald.



Whetheran individualis a seaman i%ordinarily aquestion of fact for
the jury” Ellender v. Kiva Constr. &Enggnc.,909 F.2d 803, 805 (5th Cir.
1990) But “summary judgment may bappropriate where e facts
establish the lack (feaman statuseyond a question as a matter of law’and
no reasonbkle evidentiary basis exists to support a jury fmgithat the
Injured person is deamar’ Id. at 80506 (quotingBarrett v. Chevron
U.S.A.,Inc.781F.2d 1067, 1074 (5th Cit986)); see also Chandrj$15 U.S.
at 371(explaining that summary judgmerstwarrantedwhere undisputed
facts reveal that a maritime worker has a cleangdequate temporal
connection to vessels in navigation”).

Plaintiff offers two rationales for his claim toaman status. First, he
argues that hdas a substantial connection to defendant’s workgés,
which he aserts are vessels in navigatidtnSecond, plaintiff contends that
he has a substantial connectiotman identifiable fleet of vessels owned by
one of defendant’s customers, Kirby Inlat¥d.As explained below, d@th
arguments run contrary to governing law, atitus the Court finds no

genuine issue of fact to support plaintiff's claimseaman status.

12 R. Doc. 24-2 at 5.
13 Id.



B. Defendants Work Barges

Defendantmaintainsthat its work bargeform a permanently moored
work platform, andare not vessels in navigatidhUnder theJones Act and
general federal maritime law, &essel “includes every description of
watercraft or othe artificial contrivance used, or capable of beusgd, as a
means of transportation on waterStewart v. Dutra Costr. Co, 543 U.S.
481, 489, 491 (2005) (quoting 1 U.S.C. 8 But the Supreme Court has
explainedthat the term vessel under 1 U.S.G3 8oes noimean“anything
that floats.” Lozman v. City of Riviera Beacglb68 U.S. 115, 126 (2013). A
structurewill not qualify as avessel unlessa reasonable observer, looking
to the [structure]’s physical characteristics arctivaties, would consider it
designed to a practical degree for carrying pe@pléhings over water.’ld.
at 121 Relevantphysical characteristics can inclutlee structure’scapacity
for selfpropulsion, the existence of steering mechanismd i@ capacity to
generate or store electricityd. at 12122.

A reasonable observer would not consider defendamatrk barges to
be practically designed for carrying people or things over watefhe
undisputed facts indicate thahe work barges are secured to shore by,

among other things, a permanent walkway, steelesgband electricity

14 R. Doc. 2#1at 9.



lines> The barges have no independent means of generalgogicity and
must bemoved by tugboat because they have no means epsaffulsionié
Further, defendant’s president, Mark Toepfeepresentsthat the work
barges are not documented as vessels with the Ch&st Guardand are
prohibited from movig.” The work barges operate according to a Facility
Operations Manual approved by theS. Coast Guardwhich describes the
cleaning facility as a set of permanently mooredrgea hardwired
together® Plaintiff does not specifically contetitese factsand headmits
in his deposition that the work bargeeassentially a stationary dock for
the customer bargées

Toepfers declarationalsostatesthatthe work barges do not move in
the ordinary course of business and that, sincadgeaioored in 2000 and
2005, they have moved ontwice and only when theyequiredrepair20
Although paintiff asserts thathis declarations seltserving,he offersno

evidence to castdoubt on Toepfer’s factual representatiof’s Plaintiff

15 R. Doc. 272 at 3136; R. Doc. 273 at 3; R. Doc. 2-B at 2 1 410;
R.Doc. 291 at 12 |1 410.
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himself testifiedthatthe work barges moved only if thegededepair, and
he statedhat only one bargegasmoved for repair durintheyear and a half
that he worked for defendadA? Plaintiff cites tofacility managerCory
Womack’s deposition for the proposition that tharges were capable of
movement23 But Womack testified that th&as Free bargesi“a moored
vess€l that does not move, and that the bahged to be taken ta repir
facility to weld a hatcl#4

The undisputed facts demonstrate tbdatendant’swork barges have
been withdrawn frormavigation andconstiute a stationary work platform
rather than a vessel. Like the houseLoeman the work barges have no
means okeltpropulsion, cannot generatleeir own energy, and havween
movedonly a few times in recent yearsSee568 U.S. at 12P2. Under
similar facts, thd-ifth Circuit has repeatedly hettiat bargesre not vessels
when they are permanently attachedaond,andwhen any transportation
function is incidental to their primary purposes a nornvessel work
platform. SeeDaniel v. Ergon, InG.892 F.2d 403, 407 (5th Cir. 1990);

Ducrepont v. Baton Rouge Marine Entelnc, 877 F.2d 393, 3945 (5th

22 R. Doc. 272 at 2022.
23 R. Doc. 242 at 2.
24 R. Doc. 243 at 1516.



Cir. 1989); Waguespack v. Aetna Life & Cas. C095 F.3d 523, 52@7 (5th
Cir. 1986)

Plaintiff's reliance onthe Supreme Court’s decision Btewart 543
U.S. 481 is misplaced The dredge at issui@ Stewarthad a captain and
crew, navigational lights, lim&d means of selpropulsion, andt moved
once every couple of hourdd. at 48485. The Stewartcourt specifically
distinguished the dredge, which “carried machineguipment, and crew
over water,” fromnonvessels that are permanently moored atidded to
land bywater ancelectricitylines. Id. at 49293;see also Lozmarb68 U.S.
at 125 éxplaining that the dredge Bitewartwas regularly used to transport
workers and equipment over water, and thlgusmlified asa vessel). In
contrast to th&tewartdredge, thaincontested facts indicate that the work
barges were moved oninfrequentlyfor repairs, and any transportation
function was incidental to their main purpose ofveeg as a work platform
and dock for customer bargeSeeDucrepont 877 F.2d at 395.

Plaintiffs argue that theork bargesare vessels because they were not
originally constructed to be used as a work platféé But the Supreme
Court has explained thafa] craft whose physical characteristics and

activities objectively emdence a waterborne transportation purpose or

25 R. Doc. 242 at 7.
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function may stillbe rendered a nonvessel by Ipteysical alterations,” such
as if the owner “connect[s] it permanently to tla@d”to serve a nonvessel
purpose.Lozman 568 U.S. at 129.The Fifth Circuithas specifically held
that a barge ceases to become a vessel if it sstoamed into a stationary
work platform, even if it was originally a navigabbarge. SeeDucrepont

877 F.2dat 39496; see also Pavone v. Miss. Riverboat Amusement Corp.
52 F.3d560, 570 (5th Cir. 1995) (explaining that origirc@instruction as a
work platform is not a prerequisite to being coresield a nonvessel under
the Jones Act).

Accordingly, the Court finddhat defendant’s work barges are not
vessels in navigation Plaintff cannot rely on his relationship with these
work barges to claim status as a seaman.

C. KirbyInland Barges

In the alternative, plaintifirgues that he is a seaman because he has a
substantial connection to an identifiable fleetveSsels owned by Kirby
Inland, one of defendant’s customeisPlaintiff testified that he spemtbout
thirty percent of s time working on Kirby Inland barges?2? But plaintiff

acknowledgedin his deposition that he did not woekclusivelyon Kirby

26 R. Doc. 242 at 9-13.
27 R. Doc. 2¢2 at 8.
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Inlands barges,and insteadvorked on whatever bardeappened to bat
defendant’s facilityand was assigned to him Ilhys supervisok® Plaintiff
explained thatwhen work was done on one custorad®arge he wouldhelp
clean another barge, which might belong to a differentnpany2® The
parties agree that tHength of time it took to clean laarge varied between
one barge per day and four or five bargesgagy.30

The undisputed facts show that plaintiff was a “transyt maritime
worker, only doing work on those vessels when regdl as opposed to a
member of a crew assigned to that fleet of vessddaniel, 892 F.2d at 408
(internal citation omitted)see also Harbor Tug and Barge Co. v. Pa&0
U.S. 548, 560 (1997) (explaining that “discrete aggments” and a
“transitory or sporadic connection to a vesselmrup of vessels. .does not
qualify one for seaman statusHazio v. Lykes Bro. S.SoC Inc, 567 F.2d
301, 304 (5th Cir. 1978) (noting that “[p]laint8f' contention that he is
assigned to a particular group of vesselstantamount to a longshoreman
stating that he is assigned to load and unloathalships that enter the port

of New Orleans and, therefore, he, too, is assigned paraicular group of

vessels”).
28 Id. at 7.
29 Id.

30 R. Doc. 279 at 6 140; R. Doc. 2% at 6 1 40.
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In Daniel v. Ergon the Fifth Circuit heldhat a plaintiff who cleaned
and stripped bargegenerally operated by the same compavas not a
seaman becaugbere was little regularity to his wordn board that fleet of
vessels, he serviced barges othemthlaose owned by the fleet, and on any
given day he could work on several barges in teetfbr none.892 F.2d at
408. This case presentsearly identical factual circuniances. Plaintiff
asserts thaDanielis distinguishable because it wdecided after trial rather
than on summary judgmedt But the Fifth Circuit inthat caseeversedhe
jury verdict in favor ofthe plaintiff, finding thathe did not qualify as a
seanan as a matter of law because of the transitotynmeaof his work on the
vessels.ld. at 409. OtherFifth Circuit decisions have similarly concluded
that aworker who lives on land and is temporarissigned toservice
different vesselson a random orasneeded basis lacks the requisite
attachment to a fleet to qualify as a seam&mee Waguespach95 F.2dat
526, White v. Valley Line Cp.736 F.2d 304, 306 (5th Cir. 1984&azio v.
Lykes BroS.SCo., Inc, 567 F.2d 301 (5th Cir. 1978see alsd&chultz v. La.
Dock Co, 94 F. Supp. 2d 746, 750 (E.D. La. 2000)

As the Supreme Court has emphasized, “the Jonew#glintended to

protect seabased maritime workers, who owe their allegiance teessel,

31 R. Doc. 29 at 5.
13



and not landbased employees, who do notChandris, 515 U.S. at 377.
Although plaintiff may have frequently cleaned Kyrbbnland barges, the
undisputed facts indicate that he worked on whatbaeges he was assigned
by his supervisqgrand he owed no particular allegiance to Kirby Irdan
Plaintiff has offered navidence to suggest that he could be considered
member of the crew of Kirby Inlarglvessels.The Fifth Circuit’s decisions
in Naquin v. Elevating Boats, L.L.,J44 F.3d 927 (5th Cir. 2014gndIn re
Endeavor Marinelnc.,234 F.3d 2875th Cir. 2000Q, are inapposite because
thosecases involved plaintiffsvho were permanently assigned eitherato
singlevessel ototheir employer’s fleetSee Naquin744 F.3d at 930 (noting
that theplaintiff's primary responsibility washe maintenage and repair of
his employer’s fleet of vesseld)) re Endeavor Maring234 F.3d at 288, 291
(explaining that plaintiff was assigned to a pautar vesseland spent almost
all of his time working on that vessel).

Because the Court finds that plaintdicks asubstantial connection to
a vessel or an identifiable fleet of vessels, iedienot determine whether
plaintiffs work contributed to the function of th@arges. Plaintiff is not a
seaman, and defendant is entitled summary judgm&etcauselaintiff's

claims for negligenceunseaworthiness, anthaintenance and curare

14



premisedon his status as a seaman, his complaiast be dismissedSee

Martin v. FabCon, Inc, 7 F. Supp. 3d 645, 651 (E.D. La. 2014).

V. CONCLUSION
Accordingly,defendants motion for summary judgment is GRANTED.
Plaintiffs motion for partial summary judgment BENIED. Plaintiff's

complaint is DISMISSED.

_,ééd_fl/_@g&__

SARAH S. VANCE
UNITED STATESDISTRICT JUDGE
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