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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

JIMMIE BRADY, ET AL. CIVIL ACTION
VERSUS NO.1/-433
GLOBAL HAWK INSURANCE SECTION “R” (5)

COMPANY, ET AL.

ORDER AND REASONS

Before the Courts plaintiffs’ motion for partial summary judgmerit

For the following reasons, the Court grants theiorot

l BACKGROUND

This ca® arises out ad motor vehicle collision orthel-10 highway in
Orleans Parish, Louisiarla On December 4, 2015, dlendant Lukas
Maelissawas driving a tractotrailer owned byDefendant DAT Trucklines,
Inc., when the front oMaelissa’s vehiclestruck the rear of a veHecdriven

by Plaintiff Jimmie Brady?. Plaintiff Acharmbi Berry was a guest passenger

! R. Doc. 14.
2 R.Doc.2-2at 19 2.
3 R. Doc. 144; R. Doc. 148 at 2-3.
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in Brady’s carat the time of the accidertitDefendant Global Hawk Insurance
Company provides insurance coverage to OAlicklines and Maelissa

On July 7, 2016, laintiffs filed a petition for damages ihouisiana
state courf. Brady and Berrallegethatthey each sufferepersonal injuries
because ofthe traffic accidehDefendants removed the matter to theau@
on the basis of diversity of citizenshynder 28 U.S.C. § 1332 Plaintiffs
now move for partial summary judgmerdn the issues of liability,

comparative fault, vicarious liability, and insur@ncoveragé

Il. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact amaglhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56¢&F alsdCelotex Corp. V.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether puds as to any material

fact exists, the Court considers “all of the evidein the record but refrain[s]

R. Doc. 148 at 2.
R. Doc. 15 at 1.
R. Doc. 22.

Id.at 2 ] 67.
R.Doc.1lat3 7.
R.Doc. 14.
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from making credibility determinations or weighitige evidence.”Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences are warain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. “No genuine dispute of fact existshktrecord taken as a whole could
not lead a rational trier of fact to find for themmoving party.” EEOC v.
Simbaki, Ltd. 767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at triathe moving party “must come forward with evidenc
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991finternal citation omitted) The nonmoving party can
then defeat the motion by either countering withdewnce sufficient to
demonstrate the existence of a genuine disputeadénmal fact, or “showing
that the moving party’s evidence is so sheer thahay not persuade the
reasonabldactfinder to return a verdict in favor of the movingny.” Id.

at 1265.



If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
pointing out that the evidence in the record iqiffisient with respect to an
essential element of the nonmoyiparty’s claim. See Celotex477 U.S. at
325. The burden then shifts to the nonmoving pakio must, by
submitting or referring to evidence, set out spedé&cts showing that a
genuine issuexists. See idat 324. The nonmovant may not rest ugbe
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g., id Little, 37 F.3d at 1075 (“Rule 5@ andatedhe entry of
summary judgment, after adequate time for discoweng upon motion,
against a party who flsi to make a showing sufficient to establish the
existence of an element essential to that paragecand on which that party

will bear the burden of proof at tria).{quotingCelotex 477 U.S. at 322)

[1I. DISCUSSION

A. Request to Strike Exhibits

Defendarnis askthe Court to strikeas inadmissiblecertain exhibits
attached to plaintif motion 1 As an initial matterfhe Court notes that

“la]t the summary judgment stage, materials cited to suppr dispute a

10 R. Doc. 15 at 5.



fact need only becapableof being presentedn a form that would be
admissible in evidence."LSR Consulting, LL®. Wells Fargo Bank, N.A.
835 F.3d 530, 534 (5th Cir. 2016) (quoting FedCR. P. 56(c)(2)).
Defendants first ask th€ourt to strikeevidence of a settlement
agreemenbetween Global Hawk and Bradggardingthe property damage
to Brady’s vehiclearising out of the December 4, 20 #ecident! Federal
Ruleof Evidence408 provides that evidence of a settlement is inesdinle
“either to prove or disprove the validity @mount of a disputed claim.”
Fed.R. Evid. 408a). Plaintiffs’ references to the property damage
settlementappear designed to establish tha&lidity of their claim, and
plaintiffs have not indicated that this evidencailcbbe admissible for any
permissble purpose? Cf. Belton v. Fibreboard Corp.724 F.2d 500, 505
(5th Cir. 1984) oldingthatevidence of a settlement may &émissible for
purposes other than to prove liability or the validor amount of a claim).
Evidence of a purported propertgohage settlememnd thereforenot capable
of being presented in admissible form, and the €Cauli not consider it on

summary judgmentAccordingly, the Court strigs plaintiffs’'Exhibit 6.13

1 R. Doc. 15 at 5.

12 R. Doc. 141 at 2; R. Doc. 14£ at 3.

13 R. Doc. 149. Defendants ask the Court to strgdaintiffs’ Exhibit 5,
which is the defendants’responsetaintiffs’request for admissian
SeeR. Doc. 148. But Exhibit 5 does not reference a settlement
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Defendants furtherrequest that the Court strike plaintiffs
photographic and video eviden¥e.Defendants argue that these exhibits
lack foundation and are inadmissible under FedRrdé of Evidence 90%.
Plaintiffs represent that the photographnd vided” were capturedby a
police officers body camera duringhe officer’s investigation of the traffic
accident® As noted above, evidence need notfbky authenticated and
admissibleto constitute competent summary judgment evidencesg hs
it is capable of being presented in admissible foabtrial. Seelee v.
Offshore Logisticak Transp, LLC, 859 F.3d 353, 355 (5th Cir. 201DSR
Consulting, LLC835 F.3d ab33-34. But the Court finds it unnecessary to
consider the video and still photograph becausenpfés have presented
sufficient alternative e@dence tovarrantpartial summary judgment.

B. Maelissa’sLiability

Plaintiffs argue that thaincontestedacts establish thaVaelissais

solely at fault fothedamagesheysustained as a result of the motor vehicle

Defendants’ objectionhereforeappears to be directed at the property
damage release attachedeadhibit 6. SeeR. Doc. 149.

14 R. Doc. 15 at 5.

15 Id.

16 R. Doc. 1410.

17 R. Doc. 145.

18 R. Doc.18 at 8.



collision .1 Brady testified in his deposition that he was dryin traffic on
the right lane ofthe highwagyeparing to exit on Claiborne Avenwienhis
vehicle was suddenly hit by a truck driving behihuin.20 Berry similarly
testified thatBrady’s vehiclewastraveling inthe right lane in stop and go
traffic whenthe vehicle wastruck from behind! Defendantsdo not offer
any deposition testimony t@butplaintiffs’accounts of the accident.
Further, eéfendantsadmitthat the front of Maelissa’s truabollided
with the rear of Brady’s vehicl& In Louisiana, drivers of motor vehicles
have a duty “not [to] follow another vehicle morlesely than is reasonable
and prudent, having due regard for the speed df sebicle and the traffic
upon and the condition of the highwayla. R.S.32:81(A). The Louisiana
Supreme Court hagxplained that“a following motorist in a reaend
collision is presumed to have breached the standacdnduct prescribed in
La. Rev.Stat.Ann. 32:81 and hence is presumed negligenvlart v. Hill,
505 So.2d 1120, 123 (La.1987) To rebut the presumption of negligence,
the rear driverrhust establishhat he kept his vehicle under control, closely

observed the forward vehicle and followed at a sdifgance under the

19 R. Doc. 14at 1.

20 R.Doc.14-7 at 6263, 7172.
2l R.Doc. 146 at 49.

22 R.Doc. 148 at 23.



circumstances. Eubanks v. BrasseaB10 So. 2d 550, 553 (La. 197%ke
alsoDomingo v. State Farm Mut. Auto. Ins. C64So.3d 74, 8681 (La.
App. 5 Cir.2010) A following driver can avoidliability by demonstrating
“that the unpredictable driving of the precegimotorists created a sudden
emergency that the following motorists could notasenably have
anticipated.”See Eubanks310 So. 2d at 555.

Defendants have not presented the Court with MaaBslescription
of the accident. Nor do theyffer any evidence that Maelissa wdsving
safelyunder the circumstance®dditionally, the police traffic crash report
includes a violation by Maelissa for failure tolgieand concludes that he was
at fault for the acciden® The police report indicates no violations by
Brady24 Given this report and plaintiffs’ unrebutted accosinof the
accident, the Court findthat plaintiffshave offeredsufficient evidence to
“entitle [them] to a directed verdict if the evidemwent urcontroverted at
trial.” Intl Shortstop, Inc. 939 F.2dat 126465 (internal quotation marks
and citation omitted)

In response to this evidence of Maelissa’s neglogenefendans argue

that plaintiffs provided inconsistent statementswatbthe circumstances

23 R. Doc. 144 at 23, 7.
24 Id. at 4-5.



surrounding the acciderd® But none of thespurportednconsistencies give
rise to genuine issues of material faegarding liability Defendantdirst
point outthat Bery told medical providershtat the accident occurred as
Brady'scar was merging into traffi¢g¢ Berrylatertestified that Brady'sar
did not change landsefore the collision, and she explained thla¢thadused
the wrong term when she said the eas merging into trafficz” Defendants
present nmtherevidence to suggest that Brady’s car waerging into traffic
before the accidentThe police report does not indicate any lane chdange
Brady28 Even if the Court were taccept as true defendansgs’ggestiorthat
the accidentmay haveoccurred a Brady merged into trafficdefendants
have not raised an issue of faaodicating that Brady acted abruptly or
merged into traffic without exercising due care.

Defendants further contend thd&rady may lave been driving
unreasonably slowly in violation of Louisiana ReadsStatutes 8§ 32:64(BY).
But defendants fail to point to any facts indicatiinat Bradywas driving “at
such a slow speed as to impede the normal and redsmmovement of

traffic.” La. R.S. 32:64(B).Brady testified that he was dmng in “stop and

25 R. Doc. 15 at 4.

26 Id.; R. Doc. 152 at 4.
27 R. Doc. 152 at 45.
28 R. Doc. 144 at 7.

29 R. Doc.15at 4-5, 7-8.



go’ traffic, and at somenoments the vehicleas stoppedrad at other times
hewas able to mov&0 to 15 miles an hou¥® The police reportindicates that
Brady stated he was rear ended tiadfic gradually moved 3!

In light of plaintiffs’ uncontradicted testimony abt the traffic
situation,defendants have failed to raise any genuine isdua as to
whether Brady was driving too slowlyHeavy traffic does notin itself
constitute a sudden emergency, and the followingedthas an obligation to
slow down to adjust to traffic conditionsSeeFuller v. Hillyard, Nos. 00
2791,002953, 2002VL 10524, at *5 (E.D. La. 2002Ebarb v. Matlock 69
S0.3d 516,52122 (La. App.2 Cir. 2011) Defendants’reliance oRudd v.
United Services Auto Assi626 So. 2d 568 (La. App. 3 Cir. 19933
inapposite. Th&kuddcourt found a genuine issue of material fact beeaus
the defendant driver testified that the lead drslammed ornerbrakes.ld.

at 57071. Defendantgpresent no testimony from Maelissa that could azeat

30 R. Doc.15-1at 45, 8. Bradyinitially testified that he wadriving
about 25 to 30 miles an hour, blater in his deposition he statéldathe
was notmovingthat fast. SeeR. Doc. 151 at 3, 5.Giventhetraffic
conditions some ucertainty about the speed of the vehicle is natsual.
31 R. Doc. 144 at 7.
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a similar issue of factAccordingly, theCourt finds thaMaelissa’s negligence
wasthe sole proximate cause of the traffic collisi#n

C. Vicarious Liability and Insurance Coverage

Defendantsadmit that Maelissa was performing work for DAT
Trucklinesat the time of the accidetftandconcede that DAT Trucklines is
vicariously liable for any liability assigned to Mhissa34 SeelLa. Civ. Code
art. 2320.Defendantdurtherconcede thaGlobal Hawk provides insurance
coverage to DATTrucklines and Maeliss® There is therefore ngenuine

iIssue of fact as teithervicarious liability or insurance coverage.

IV. CONCLUSION

For the foregoing reasons, the Court finds thakas Maelissa’s
negligence washe sole proximate cause of tibecember 4, 201Bnotor
vehicle collisionand thatDAT Trucklines is vicariously liable foMaelissa’s
negligent acts or omissien Further, he Court finds thaGlobal Hawk

Insurance Companyprovided automobile liability coverage to DAT

32 This motion for partial summary judgment is limitemlthe question
of liability, and the Court expresses no opiniont@she scope of plaintiffs’
damages.

33 R. Doc. 148 at 3.

34 R. Doc. 15 at P.

35 Id.
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Trucklinesand Lukas Maelissa at the time of the accideAtcordingly,

plaintiffs’ motion for partial summary judgmens GRANTED.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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