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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KENNETH ADAMS , CIVIL ACTION
Petitioner

VERSUS NO. 17-506

KEITH DEVILLE , WARDEN SECTION: “E” (5)
Respondent

ORDER AND REASONS

Before the Court is &eport and Recommendation issued by Magistrate dudg
MichaelNorth reommending thaPetitionerKkenneth Adamgetition for federal habeas
corpus relief be dismissed with prejudicPetitioner timely objected to the Magistrate
Judge’s Report and Recomnuation? For the reasons that follow, the coWDOPTS
the Report and Recommendation as its own, and lydd&NIES Petitioner’s application

for relief.

BACKGROUND

Petitioner is an inmateurrently incarcerated at th®avid Wade Correctional
Centerin Homer, Louisiana3 Petitioner seeks relief from his state court coneittfor
attempted aggravated rap&he facts underlying Petitiar’s conviction are as follow€n
January 6 2013, Petitioner broke into théome of an83-yearold woman5 When the
womanreturned hore, Petitioner knocked hdo the grounddragged her to hedroom

removed her clothingand attempted to rape h@Retitioner then fled the scentaking

1R. Doc. 12.

2R. Doc. 13.

3R. Doc.14.

4 State Rec., Vol. 1 of 4, Bill of Information, 4/303. Petitioner was also convicted afijgravated burglary,
and simple robberyld. In his habeas petition, however, Petitioner chaks only his conviction for
attemptedaggravatedape.R. Doc. 1.

5R. Doc. 12 ab.

61d.
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various items of jewelry. The victim notified the Ipe, who apprehendedPetitioner
approximately onéalfof amile from thevictim’s home?’

On March 10, 2014 Petitioner pleaded guilty to the chargaginst himpursuant
a plea greement, anavas sentencetb twentyfive years at hard labcrOn January 6,
2015, Petitioner filed an application for pesinviction relief with the state district court
which was denied He then filed an application fawrit of errorwith the Louisiana Fifth
Circuit Court of Appealwhich wasalsodenied On September 30, 2015, Petitioner filed
a writ application with the Louisiana Supreme Colirthe Louisiana Supreme Court
denied Petitioner’s application on December 16,281

On January 192017 Petitiorer filed the instant petitiofor habeas corpus reliéq.
In his petition, Petitionercontendsistrial counsel’s performance wasconstitutionally
deficient14 Petitioner also maintains his guilty pleeas obtaned unconstitutionallyt>
Petitioner’'sapplicationwas referred to thg.S.magistratgudgewho issued s Report and

Recommendationon September 14, 20X In his Reportand Recommendation,

71d.

8 State Rec. Vol. 1of 4, Waiver of ConstitutionagRis Plea of Guilty Form, 3/10/14; Minute Entry 18/ 14;
Commitment Order, 3/10/14; Sentencing Transcrip103 14 .For his other two countsggravated robbery
simple robberyPetitioner was sentenced twentyfive years at hard labandseven yearat hard labor,
respectivelyld. The Court orderedll of Petitionerstermsto run concurrerly. Id.

9 State Rec., Vol. 1 of 4, Uniform Application for $teConviction Relief and Memorandum in Support of
Petition. Federal habeas courts must apply Lous®fmailbox rule” when determining the filing daoé

a Louisiana state court filing, and therefpsech a document is considered “filed” as of the neomthe
prisoner “placed it in the prison mail syster@dusey v. Cain, 450 F.3d 601, 607 (5th Cir. 2006). The post
conviction application made a part of the stateordds dated January 6, 2015.

10 State Rec., Vol. 3 of &tatev. Adams, 15KH-467 (La. App. 5 Cir. 9/17/15) (unpublished).

11State Rec., Vol. 4 of 4, La. Suprer@eurt Writ Application, 15 KH 1897, 10/ 16/ 15 (dated30/ 15).

2 stateex rel. Adamsv. State, 2015-KH—-1897 40 (La. 12/16/16), 207 So. 3d 10 (per curiam).

BBR. Doc. 1.
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151d.
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Magistrate Judge North concluded Petitioner isertitled to federal habeas corpus relief
on either claiml’ Petitionerfiled a timely notice of objection o8eptember 27, 20 I#

ANALYSIS

A. Standard of Review

In reviewingthe magistrate judge’s Report and RecommendatidresCourt must
conduct ade novo reviewof any of the magistrateiglge’s conclusions to which a party has
specifically objected? As to the portions of the report that are not otgdcto, the Court
needsonly review those portions to determine whether they @early erroneous or
contrary to law2o

Under the AntiTerrorism and Effective Death Penalty Act of 1998HDPA"), a
federal court must defer to the decision of theestaurt on the merits of a peiquestion
of law or a mixed question of law and fact unldsattdecision “was contrary to, or involved
an unreasonable application of, clearly establiskederal law, as determined by the
Supreme Court of the United Staté$.A state court’s decisionsicontrary to clearly
established federal law if: “(1) the state courphgs a rule that contradicts the governing
law announced in Supreme Court cases, or (2) die sburt decides a case differentian
the Supreme Court did on a set of materiallgistinguishable facts?2 Further,AEDPA

requires that a federal court gistate tral cours substantial deference.

171d.

18R, Doc. 13.

19 See 28 U.S.C. 36(b)(1) (TA] judge of the court shall make a de novo determoratif those portions
of the report or specified proposed findings orarmenendations to which an objection is mdjle.

20|d.

2128 U.S.C. 254(0 (D).

22 Nelson v. Quarterman, 472 F.3d 287, 292 (5th Cir. 2006n banc) (quoting/itchell v. Esparza, 540
U.S. 12, 1516 (2003)).

23 Brumfield v. Cain, 135 S.Ct. 2269 (2015).



B. Ineffective Assistance of Counsel

In his petition Pettioner contends his trial coun&performance was ineffective.
He argues,inter alia, that his trial counsel failed to sufficiently investigaevidence4
According to Petibner, hadhiscounsel investigatesufficiently, shewould have naddthat
thevictim refusedmedical treatmeni® which Petitioner arguedemonstrées he did not
actually harmher.26 Additionally, Petitioner contendis counsel should haveonducted
additionalinvestigationwhenthe prosecutiondetermined thereas not enughevidence
to charge Petitionewith rape and instead charged him wakemped rape?’ Lastly,
Petitioner arguethat counsel was ineffective for nfiling certain pretrial motions onhis
behalfincluding a motion to suppresss custodial statemeng§

In Strickland v. Washington, the U.S. Supreme Couekplainedthat, to prevail on
an ineffective assistance of counsdhim, a petitioner must showhis (1) counsel’s
performance was deficient and (atdeficient performance prejudiced the petitioder.
Regardinga guilty plea, a petitioner must protieere isa reasonable probability &b, but
for counsel’s errors, petitionavould not hae pleaded guilty? Additionally, counsel “has
a duty to make reasonable investigations or to makeasonable decision that makes
particular investigations unnecessafyCourts must giveounselheavy deferencevhen

reviewing counsel’s decision totinvestigates?2

24R. Doc. 1.

251]d.

261d.

271d.

28 .

29 Strickland v. Washington, 466 U.S668 (1984)
30 Hill v. Lockhart, 474 U.S. 52, 59 (1985).
31Strickland, 466 U.S. at 691.

321d.



In this caseMagistrate JudgBlorth recommended this Court deRgtitioner relief
because Petitiondailed to provehis counset performance was ineffectiv@ This Court
agrees withhemagistrateydge’s recommendation.

First,contraryto Petitioner’s assertioRetitioner’scounsel did not fail tonvestigate
the chargesagainst him Rather,the record indicates counsel actively participated i
discovery Petitioner offers nothingto support his claim that couelsinadequately
investigated anyvidence34 Petitionerlargely challengeis counses failure tofurther
investigate th@rosecution’s evidence, or lack therdoflowing the prosecutiols decision
to chargePetitionerwith attemptedaggravatedapeinstead ofaggravatedape Petitioner
apparently arguethat, if his counsel had investigated further, the evickemvould have
demonstrated Petiti@ar did notactuallyrape the victim?> As Magistrate North explained
in his report, Petitioner was charged wihtempted aggravaed rapes3® therefore,any
evidencehe claims counsel should hadscoveredto show arape did not occur is
irrelevant3’” Moreover,Petitioner’s claimhe was prejudiced bgounses failure to further
investigatesvidence idegally erroneousas “the victim’s testimony alone, if believed tine
trier-of-fact, is sufficient to convict a defendant of a el offense.3® Thus, even if
counsels performance was deficient, Petitioner watsprejudiced thereby.

Second, Petitioner’s argumetitat his counsel was ineffective for not filing nots
to suppress certain evidence is meritld$se record indicatesounsel filed various pretrial

motions, including motions to suppress Petitionst&ement, the evidengatheredand

33R. Doc 12.

341d.

35R. Doc. 1

36 R. Doc. 12.

371d.

38 R. Doc. 12;see Statev. Alexander, 119 So3d 120, 126 (5th Cir. 2013).
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the victim’s identification of Petitioner3® Counsel’s motion to suppressPetitioner’s
custodiaktatemendwas not rulednly becaus@etitioner accepted the plea bargain on the
day the motion was set for submissi#n.Petitioner’s statement to the police
notwithstanding, the evidence against Petitioneghwespect to this claim is sulasttial A1
Thus Petitioner is not entitleto federalhabeas arpus relief on his ineffective assistance

of counsel claim.

C. Factual Findings

In his objectionto Magistrate North’'s Report and RecommendatiBetitioner
largely challenges thestate district court’s factual findings*2 Specifically, Petitioner
challengeswo of the statedistrict court’'sconclusiors of fact: (1)that PetitionersDNA
beingfound on the victim supported his convictiofor attempted rapand (2) that his
statement to the police was reliable, despite higydiset3 Petitioner also asserts thiais
conviction washased on “conflicting stateme't*4 Petitioner asserts that the 911 call, the
police report, and the victim’s statemesay the victim was raped, bthatPetitioner was
only charged withattempted rape#> Petitioner alsadisputesthe state’s conclusion that
Petitioner had the intent t@apethe victim 46 Rather hecontends that he ongntera the

home to rob the victint”

39 State Rec., Vol. 1 of 4, Omnibus Motions, 5/6/13.

40R. Doc. 12.

411d. Petitioner also asserts counsel only filed singlion to determine competency and that she was not
present at preliminary examination because AttorRayl Guerra was originally agned the case. R. Doc.
13. However, the record shows that counsel filed various paétmotions and additionally, cannot be
considered ineffective before having been assighedcaseAs counsel had no nonfrivolous grounds to file
the additional motins suggested by Petitioner, the Court finds couwaslnot ineffective for failing to do so.
42R. Doc. 13.

431d.

441d. at 6.

451d.

46 | d.

471d. at 5.



The Court must deferto the state court’s factual findingsiless the state court’s
decision “was based on an unreasonable determmafithe facts in light of the evidence
presented in the State court proceediffg.Ih this case,lhe Courtfinds the sate court’s
factualfindings arereasonablg® As aresult the Court findsPetitioner is not entitled to

federal habeas corpus relief on this claim.

D. Guilty Plea

Petitioner also claims his guilty plea wasvoluntary Pettioner argues he was
pressuredby counseland threatenedvith a longer sentencéo accept the ple& In
Magistrate Judge North’s Report and Recommendafiadge Nortfrconcluded Petitioner
is not entitled to federal habeas corpus relieftbese claims! As Magistrate North
explained in his report[A] guilty plea will be upheld on habeas review if erigrinto
knowingly, voluntarily, and intelligently®2 The recordshowsthe plea was voluntary
Petitioner signed a written waiver of his right-dasenied being coerced to enter the guilty
plea inopencourt54 Petitioner failedto produceanyevidence suggestinigis guilty plea
was coercear thatthe statements he made during the plea collogeng untrues

Additionally, Petitioner’s claim thate was pressureid plead guiltydue b threats

of a longer sentence is meritlesBhreats of a longer or more severe sentence are

4828 U.S.C. § 2254(d)(2).

49 Petitioner, in his opposition, also claims the +prial motions were filed by two different attorneys
However, this fact does not provide the Petitionaief. Petitioner offers no additional evidencestopport
any other claims of ineffective assistanby counsel, nor does he offer any evidence hddvwoot have entered
a guilty plea but for counsel’s alleged deficiersciR. Doc. 12.

50 R. Doc. 1L

51R. Doc. 12.

52Montoya v. Johnson, 226 F.3d 399, 406th Cir. 2000) (citinglamesv. Cain, 56 F.3d 662, 666 (5th Cir.
1995)); R. Doc. 12.

53R. Doc. 12.

541d.

551d.



permissible and do not amount to unconstitutiorarcions6 In fact, counsel &d a duty
to inform Petitionerof possble maximum sentenceés.As Petitioner was a fourtfelony
offender, any discussion between Petitioner andheelregarding a possible life sentence
was not misleading or coercivé As a result, the Court findBetitioner is not entitled to
federal habeasorpus relief orhis claim of an unconstitutionlglobtainedguilty plea.

The Court, having considered the record, the applelawrelevant filingsand the
magistrategdge’sReport andRecommendatiofinds the magistrate judge’s findings of
fact and conclusions of law are correct dreteby approves thinited Statedagistrate
Judge'sReport and RecommendatiamdADOPTS it as its opinion in this mattef.

Accordingly;

CONCLUSION

IT IS ORDERED that Petitioner Kenneth Adamspetition againstRespondent

Keith Devillebe and herebig DISMISSED WITH PREJUDICE.®0

New Orleans, Louisiana, thislOth day of August, 2018.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

56 |d.; see also Bordenkircher v. Haynes, 434 U.S. 357 (1978).

57R. Doc. 12.

58 La. Rev. Stat. 8§5:529.1(A)(3)(b); La. Rev. Stat. § 15:529.1(A) (@)
591d.

60 |d.



