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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DARYL CARPENTER, ET AL., CIVIL ACTION
Plaintiffs

VERSUS NO. 17-808

WEBRE, ET AL., SECTION: “E”
Defendants

ORDER AND REASONS

Before the Court are two motions: (Lreotion to dismiss pursuant to Federal Rules
of Civil Procedure 12(b)(1) ant2(b)6) filed by Defendants Sergeant Jeffery Prevost and
Lafourche Parish Sheriff Craig Webre (collectivéhe “Sheriff Defendant3,! and (2) a
motion to dismiss pursuant EederalRule of Civil Procedurel2(b)(6) filed by Defendants
Castex Lafourche, LP and Glenn M. Plaisance (collely the “Castex Defendants? The
motions are opposetk-or the reasons that follow, the Court grants bothtions. As a result,
only Plaintiffs claims for declaratory/ injunctive relief pursuanta8 U.S.C. 8§ 226-D2 and
Plaintiffs’ state law claims remain.

l. BACKGROUND 4

On April 29, 2016, Plaitiff Daryl Carpenter, principaand sole owner of Plaintiff
Reel Screamers Guide Service, LLORéel Screamet$ (collectively “Plaintiffs”), was
“guiding a family of three on a red fishing triphaving departed from Grand Isle,
Louisiana and navigated to the Golden Pond throaigkries ofinterconnected natural

navigable waterway%: Carpenter‘easily navigated [a] 24 foot charter vessel inte th

1R. Doc. 34.

2R. Doc. 31. Plaisance Dragline and Dredging Compamg. (“Plaisance Dragline”) was also included in
Defendants’ motion; however, Plaintiffs voluntardysmissed their claims against Plaisance Draglhitk
prejudice on October 2, 2017. R. Docs. 60, 63.

3R. Doc. 41

4The background is based on the allegations in BiffisnFirst Amended Complaint. R. Doc. 25.

5R. Doc. 25 at 1 15, 16.
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Golden Pond, where the crew engaged in fishing Wiblok and lin€'8 While Carpenter
was guiding the family of threePlaisance, who manages the land upon which Golden
Pond is situated, approached Carpenter by boatsamdvhim that he and his passengers
“were trespassing on private property and habtbaoe’’” Carpenter‘begrudgingly left
Golden Pond after this encountér.

OnJune6, 2016, Carpenter was driving away frosrhlome in Grand Isle, Louisiana
when*his lane of travel was cut off to the front by amidientified Grand Isle policeman in
a marked squad cédP. Carpenter stopped his vehicl&at which time the Grand lIsle
Policeman signaled to a Lafourche Parish Sherikhicle, which pulled up behind
Plaintiff's vehicle, blocking him from the re&¥ Sergeant Provost and Deputy Drake Duet
appmached Carpenter and explained that Plaisdmaes pursuing a complaint against
Plaintiff for trespassin§!! Sergeant Provost informed Carpentdrat this would be his
‘first and final official warning,[and] that if he [were] found on Mr. Plaisansproperty
again, he would be arresté®&.Carpenter asked Sergeant Provibie official location of
Mr. Plaisancts property, to which Sergeant Provost responded by stating €agr
“would be arrested for trespassing if found'@my waters that the Statands Map did not
show as publi¢.13 According to Plaintiffs, this admonishmefserved to prevent Plaintif
lawful use of numerous natural navigable waterwagsluding but not limited to the

Golden Ponth4 becausehe State Lands Magdisclaimerreads in part:*This information

s1d.at 1 16.
71d. at T 18, 19.
g1d. at 1 20.
°1d. at { 30.
01d. at T 31.
u1d. at 1 34.
21d. at § 35.
131d. at § 36.
11d. at 1 40(D).



isintended to serve only as an initial refererozerésearch and does not purport to provide
evidence of legal title to property As a result, Plaintiffs contend they are unable to
determine which waters are public and whare private.

On January 31, 2017, Plaintiffs filed suit agaitte Sheriff Defendants and Castex
Defendantg$ Plaintiffs fled an amended complaint on May 16,128 On November 8,
2017, at the Couig direction, Plaintiffs filed a supplementakmorandum referencing the
allegatbns in their amended complaint anlarifying the causes of action being asserted
against each Defendant apdinting outthe factual allegations supporting each cld#m.

By reference totheir amended complaintPlaintiffs in their supplemental
memorandunclarified that their claims against $gant Prevost and Sheriff Webaee
broughtin both their official and individual capacitiéssed on: (1) CarpentsrJune 6,
2016 encounter with Sergeant Prevost, Deputy Daet “an unidentified Grand Isle
Policeman’, during which Sergeant Prevost pulled Carpenter gydrysically block[ing]
his“ingress and egre%s; (2) Sergeant Prevoststatement to Carpenter during thene
6, 2016 encounter that Plaisanwas pursuing a amplaint against [him] for
trespassingz®and warning Carpenter that hwould be arrested for trespassing if found
on‘any waters that the State Lands Map did not shopwdic,” thereby preventing him
from going on public lan@land (3) the Sheriff Dehdantsconduct that}coupled with
the actions and inactions of Sheriff Craig Webreoimer similar cases and matters],

which] evidence a custom, culture, and practice within théurche Parish Sheriff

151d. at § 38.

18R, Doc. 1.

17R. Doc. 25.

18 R. Doc. 65.

YR. Doc. 25 at §43; R. Doc. 65 at 7.

20 R, Doc. 25 at 1 34; R. Doc. 65 at | 34.
21R. Doc. 25at § 36; R. Doc. 65 at 6.



Department of discrimination against commerdisthermen in favor of landowners and
water bottoms claimant$2
Plaintiffs claims against the Castex Defendants are basedsteLafourche, LP
authorizing itsagent, Plaisance, to inform Plaintiffs they weresfrassing antpursuing a
complaint againstthem 23 but permitting others to use theaterways?4 “thus creating,
propagating, and promoting an unfair competitivgeedgainst Plaintiff§25
Finally, Plaintiffs complain Plaisancglsoviolated their constitutional rights by
telling Plaintiffs to leave the Castex property asubsequentlypursuing a complaintz6
According to PlaintiffSsamended complaint and supplemental memorandumsadtae
“conspired [with the Sheriff Defendants] under cabbistate law to deprive Plaintiffs of
their rights, privileges and immunitié&?
. CAUSES OF ACTION
A. The Sheriff Defendants
Plaintiffs bring both individual and official capidg claims against the Sheriff
Defendants arising under federal and state law:
(1) 42 U.S.C. § 19838 specifically“Plaintiffs’ Fourth Amendment
right to be free from unreasonable searches andiesz his Fifth
Amendment right to due process, and his Fourteémiendment

right to equal protectiori2®
(2) 15 U.S.C 88 1, 13, 15 (antiust and unfair competition claim8Y;

22R, Doc. 25at 1 52(A); R. Doc. 65 at 10.

23R. Doc. 25at 34 &1 96; R. Doc. 65 at 5.

24R. Doc. 25at 1 97.

251d.

26 R. Doc. 25 at 1 34; R. Doc. 65 at 5.

27R. Doc. 25at {1 55, 56seeR. Doc. 65 at 9.

28R. Doc. 25 at 1 3; R. Doc. 65 at 5.

29R. Doc. 65 at 6seeR. Doc. 25 at T 71(B(W).

30 R. Doc. 25 at § 3; R. Doc. 65 at3. In their complaint, Plaintiffs also bring a 423JC. § 1985 claim. R.
Doc. 25at 1 21. Based on the factual allegations madadé@irtamended complaint, this statute plainly does
not apply in this case, and the Codrtes not consider this cause of actiSee Cain v. City of New Orleans
No. 154479, 2016 WL 2849498, at *B(E.D. La. May 13, 2016) (“The Court disregardséassertions of
collective responsibility, unsupported by concrigtetual allegations.”).
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(3) “genenl maritime negligence and intentional tGpt;

(4) “Louisiana law negligence/ intentional td# and

(5) the Louisiana Constitutio??, “specifically violations of rights
secured to him under Article I, Sections 2 (Duegess), 3 (Right to
Dignity), 4 (Right to Property), 5 (Right to Privacy), 13 (Rightdloe
Accused), and 27 (Freedom to Hunt, Fish, and Trép).

B. The Castex Defendants
Plaintiffs claims againsbothCastex Defendants arise under both federal and lstat
(1) “general maritimenegligence and intentional tot$®
(2) 15 U.S.C 88 1, 13, 15 (antiust and unfair competition claim8§;and
(3) “Louisiana law negligence/intentional to&.
Plaintiffs’ additional causes of action asserted cadginst Plaisance arise under

Federaland state law

(1) 42 U.S.C. §1983; and
(2) the Louisiana Constitutio?f.

C. Declaratory/Equitable Relief Against All Defendants
Plaintiffs also seek declaratory/ equitable retighinst all Defendantsnder28 U.S.C.
88 220102 39 Specifically, Plaintiffs seek:

(1) “a declaration of the boundary between the publid béthe
Golden Pond and other similarly situated navigabkters at
issue in this litigation anthe private property of CASTEX4C or,
in the alternative,

(2)“a declaratiorof their Federal and Louisiana State law rights to
navigate, conduct commercial fishing operationg] abherwise
engage in interstate maritime commerce upon thel&olPond
and other similarly situated navigable waters auées in this
litigation of which CASTEX asserts ownershipl

31R. Doc. 25 at 32; R. Doc. 65 at 9.

32R. Doc. 25 at 35; R. Doc. 65 at 15.
33R. Doc. 25 at 1 6, 75; R. Doc. 65 at 7.
34R. Doc. 25 at 55; R.Doc. &8 5, 7.
35R. Doc. 25 at 32; R. Doc. 65 at 9.

36 R. Doc. 25 at § 3; R. Doc. 65 ata.

37R. Doc. 25 at 35R. Doc. 65 at 16811.
38R, Doc. 25 at 11 59, 69, 75; R. Doc. 65 ab8
39R. Doc. 25 at 1 107, 108.

401d. at 107.

411d. at 108.



1. LEGAL STANDARD
A. Dismissal under Rule 12(b)(1)

“Federal courts are courts of limited jurisdictiavithout jurisdiction conferred by
statute, they lack the power to adjudicate clait?sA motion to dismiss under Federal
Rulesof Civil Procedure 12(b)(1) challenges a federairtts subjectmatter jurisdictionts
Under Rule 12(b)(1),[a] case is properly dismissed for lack of subjecttter jurisdiction
when the court lacks the statutory or constitutigp@awver to adjudicate thease”44 “Lack
of subjectmatter jurisdiction may be found in the complainbree, the complaint
supplemented by the undisputed facts as evidenoetheé record, or the complaint
supplemented by the undisputed facts plus the ¢touesolution of the disgad facts’45
Thus, in examining a Rule 12(b)(1) motion, the didtcourt is empowered to consider
factual matters that may be in dispdteéWhen, as here, grounds for dismissal may exist
under both Rule 12(b)(1) and Rule 12(b)(6), the @m@lould, if neessary, dismiss only
under the former without reaching the questionadliifre to state a clairf?

B. Dismissal under Rule 12(b)(6)

Pursuant to Federal Rule of Civil Procedure 12(p)é6district court may dismiss

a complaint, or any part of it, for failute state a claim upon which relief may be granted

if the plaintiff has not set forth factual allegartis in support of his claim that would entitle

42|n re FEMA Trailer Formaldehyde Products Liab. Igti(Mississippi Plaintiffs)668 F.3d 281, 286 (5th
Cir. 2012).

43SeeFED.R.CIv. P.12(b)(2).

44Home Builders Assh of Miss., Inc. v. City of Maatis Miss, 143 F.3d 1006, 1010 (5th Cir. 1998) (internal
guotation marks and citation omitted).

45|In re FEMA 668 F.3d at 287.

46 Crane v. Johnson783 F.3d 244, 251 n.21 (5th Cir. 201®Jjlliamson v. Tucker645 F.2d 404, 413 (5th
Cir. 1981).

47 Valdery v. Louisiana Workforce Comm™Mo. 1501547, 2015 WL 5307390, at *1 (E.D. La. Sept. 10,
2015).
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him to relief48 “To survive a motion to dismiss, a complaint mushteon sufficient
factual matter, accept as true, téstate a claim to relief that is plausible on itsef8é°
“A claim has facial plausibility when the plaintpieads factual content that allows the
court to draw the reasonable inference that themeddnt is liable for the misconduct
alleged’s0 However, the court does not accept as true legalclasions or mere
conclusory statemen®t$and“conclusory allegations or legal conclusions masqdarg
as factual conclusions will not suffice to prevenmotion to dismiss%2 “[T]hreadbare
recitds of elements of a cause of action, supported leyenconclusory statemeriter
“naked assertion[s] devoid of further factual enteanent are not sufficien®3

“Factual allegations must be enough to raise a tighelief above the speculative
level.”54 “[W]here the weHpleaded facts do not permit the court to infer mtran the
mere possibility of misconduct, the complaint hdeged—but it has notshow[n]—that
the pleader is entitled to relig¥>
IV. THE SHERIFF DEFENDAN TS’ 12(B)(1) MOTION

The Sherff Defendants conten@arpentes § 1983 claimsinder the Fourth, Fifth, and
Fourteenth Amendments, insofar as theylaased on the threat of future arrestust be

dismissed for lack of standirf§.Because Carpenter hast been arrested and may continue

48 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (200 7&uvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007).

49 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgrombly, 550 U.S. at 570).

501d.

511d.

52 S, Christian Leadership Conference v. Supreme Cofithe State of La252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontesv. Allied Pilots Assn987 F.2d 278, 284 (5th Cir. 1993)).

53|gbal, 556 U.S. at 663, 678 (citations omitted).

54Twombly, 550 U.S. at 555.

55]d. (quotingFED. R.Civ. P. 8(a)(2)).

56 At best, Plaintiffs contend the Sheriff Defendaritg’eat of arrest for future trespass violated @ater’s
“Fourth Amendment right to be free from unreasomaddarches and seizures, his Fifth Amendment right
to due process, and his Fourteenth Amendnréght to equal protection, particularly from s¢aaction
aimed at abridging his due process rights.” R. [&cat 5-6;seeR. Doc. 25 at 11 61. 63, 66, 67, 71LAV).
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to fish onotherwaterwayghat are publicthe Sheriff Defendants conter@rpenter hasot
suffered a redressable injuny-fact andhisclaims are not ripe for adjudicaticon.

Standing and ripeness are two doctrines of judtitiy that assure federaburts
decide only Article 11l cases or controversi®slhe“irreducible constitutional minimuin
of standing consists of three elemehtsTo establish standing, a plaintiff must show
that: (1) he has suffered, or imminently will suff@a concrete angarticularized injury
in-fact; (2) the injury is fairly traceable to the daflants conduct; and (3) a favorable
judgment is likely to redress the injut$? “Where, as here, a case is at the pleading state,
the plaintiff mustclearly . . . allege factsamnonstratingeach elementél

In their motion to dismispursuant to Rule 12(b)(1)he Sheriff Defendants argue
Carpenterlacks standing to bringany claims based on the threat of future arreas
Sergeant Prevostthreat does not constitute a concrete injuryfact. The Sheriff
Defendants point to two caseKelly v. Herbs$2 and Blankenship v. Buenggg in
support of theipositions However, neitheKelly nor Blankenshipapply to the facts of
this case. In bothof those cases,the plaintifs brought pre-enforcementactions
challengingthe constitutionality of the statusdahey believed would be enforced against
them 64

Under the first prong o& courts constitutional standing analysia, plaintiff must

show that hé&'has sustained or is immediately in danger of sngtgisome direct injuryas

57R. Doc. 341 at 4.

58 LeClerc v. Webp419 F.3d 405, 413 (5th Cir. 2005).

59 Lujan v. Defs. of Wildlife504 U.S. 555, 560 (1992).

60 Justice v. Hosemanm71 F.3d 285, 291 (5th Cir. 2014).

61Spokeolnc. v. Robins136 S. Ct. 15401547(2016)(quotingWarth v. Seldin422 U.S. 490, 518 (1975)).
62No. 1227, 2012 WL 3647428 (D. Mont. May 10, 2012).

63653 F. App’x 330 (5th Cir. 2016).

64 See idat 332. The Fifth Circuit noted that “Blankenshgzks standing. Our holding rests primarily on the
fact that § 30.05 has not yet been applied to Biarskip.”ld. at 343;see Kelly 2012 WL 3647428at *2-3.
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the result of the challenged official conduct ahé tnjury or threat of injuryis] both ‘real
and immediatenot‘conjectural or hypotheticdlé>In a suit challenging the constitutionality
of a statutgre-enforcement, a plaintiff must prove his future hasfreal and immediate
by demonstrating that (1) he has a concrete plaridlate the law in question; (2) he has
received a real threat ofimminentgsecution from the state; and (3) that the staatitesue
has previously been enforcé@Such an analysifiowever, appliesnlywhen a plaintifsues
for prospective relielby way of an injunction or declaratory judgmeérit

In this casePlaintiffs seekprospective reliein the form of(1) “a declaration of the
boundary between the public bed of the Golden Pand other similarly situated
navigable waters at issue in this litigation ane firivate property of CASTEX®8 or, in
the alternative(2) “a declaration of their Federal and Louisiana State laghts to
navigate, conduct commercial fishing operationsd artherwise engage in interstate
maritime commerce upon the Golden Pond and otheilaily situated navigable waters
at issue in this litigatio of which CASTEX asserts ownersHhiff. The declaratory
judgmentshey seekare not based otheallegedthreat of arresor the constitutionality
of any statutéheybelievemight be enforced againthem. As a result, neitheKelly nor
Blankenshimpply.Instead, the requirements for standing on Plaisigfl983 claimare

that they sufficiently allege that (1) they have suffereda concrete and particularized

65 City of Los Angeles v. Lyon461 U.S. 95, 102 (1983) (emphasis added andiaitatomitted);see Allen
v. Wright 468 U.S. 737, 751 (184) (“The injury alleged mhbst. . . distinct and palpable . .. and not adaitr
or conjectural or hypotétical.”) (internal citations and quotations omije

66 Susan B. Anthony Listi34 S. Ct. at 2342Blankenship 653 F. Appx at 330see also Maldonado v.
Morales 556 F.3d 1037, 1044 (9th Cir. 2009).

67See Hightower v. City of Grand Rapjdb6 F. Supp. 3d 742, 748 (W.D. Mich. 2017 (“Whdlglaintiff
might have standing to seek damages for past iegyttihat plaintiff must demonstrate separate stagdi
when seeking declaratory or injunctive relief.8ge also Roark & Hardee LP v. City of Aust&?2 F3d
533, 542-43 (5th Cir. 2008)Higgins v. Tex. Dept of Health Sery801 F. Supp. 2d 541, 552 (W.D. Tex.
2011).

68 R. Doc. 25 at § 107.

69|d. at 1 108.



injury-in-fact; (2) the igury is fairly traceable to Bfendantsconduct; and (3) a favorable
judgmentfrom this Courtis likely to redress thallegedinjury.70 Plaintiffs havesatisfied
these requirements and hatandirg to bring their § 1983 claim&.
V. THE SHERIFF DEFENDANTS’ 12(B)(6) MOTION
C. Plaintiffs’ Section 198 3Claims Against the Sheriff Defendants
Plaintiffs 8 1983 claims against the Sheriff Defendants stewwmf alleged
violations of Plaintiffs Fourth, Fifth, and Fourteenth Amendment rights loasa (a)
Carpentes June 6, 2016 encounter with Sergeant Prevostuepuet, and“an
unidentified Grand Isle Policemdr2during which Carpenté“ingress and egreswas
“physically blocked?3; (b) Sergeant Prevoststatements that deprived Plaintiffs of their
right togo on public lands, thereby restraining their dapitio earn a living; (cSheriff
Webres failure to respond to Plaintifftetters74 and (d “the actions and inactions of
Sheriff Craig Webre in other similar cases and raegf which Plaintiffs contend
“evidence a custom, culture, and practice within thefourche Parish Sheri#f
Department of discrimination against commerciahésmen in favor of landowners and
water bottoms claimantg® Plaintiffs bring their § 1983 claims against thee8if
Defendants in their official and individual capaes.
1. Plaintiffs’ Official Capacity Claims Against Sergeant Prevost
With respect to Plaintiffs§ 1983 claims against Sergeant Prevost in hisiaffi

capacity, it is well settled that a suit againstanicipal official in his or her official capacity

70 See Justice7r71 F.3d at 291.

1 To the extent Plaintiffs make factual allegationmncerning thethreat of arrest in this case, those
allegations are not material to the causes of actieserted under § 1983.

72R. Doc. 25 at 11 3, 30, 43; R. Doc.65at 5, 7.

73R. Doc. 25 at 1 43; R. Doc. 65 at 7.

74 R. Doc. 25 at 11 4448; R. Doc. 65 at 7.

SR. Doc. 25 at 1 52, 52A, 60, 65K; R. Doc. 65 aB8
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is simply another way of alleging municipal liabyli’®6 Louisiana grants no capacity to be
sued to any parish shetrdfoffice. The Sheriff in higfficial capacity is the appropriate
governmental entity responsible for any violatiowsnenitted by his officé? When, as in
this case, the Sheriffis a defendant in the litigat claims against specifteputiesn their
official capacities are redundg and it is appropriate to dismiss théfAs a result, the
Court dismisses Plaintiffslaims againsSergeant Prevost in his official capacity.

2. Plaintiffs’ Individual Capacity Claims Against Sergeant Prevost

Plaintiffs allege Sergeant Prevost violated thiiith Amendment right to de
processand Fourth Amendment right tbe free from unreasonable searches and
seizures?V Sergeant Prevost contends he is entitled to qedliimmunity as to each of
these claims.

The qualified immunity defense serves to shieldeggownent officials, sued in their
individual capacities and performing discretiondmnctions, “from liability for civil
damages insofar as their conduct does not viold¢arly established statutory or
constitutional rights of which a reasonable perssould have knowri81 “A court
required to rule upon the qualified immunity issuest [first] considetwhether, aken
in the light most favorable to the plaintiffhe facts alleged show the officerconduct
violated a constitutional righ®t2 “If no constitutional right would have been violated

were the allegations established, there is no redtgefor further inquiries concerning

s Monellv. New York City Dept. of Social Ser¢86 U.S. 658 (1978).

TWinfrey v. San Jacinto Cty481 F. Appx 969, 976 (5th Cir. 2012)enkins v. Jefferson Parish Sheriff’s
Office, 402 So. 2d 669, 671 (L&a981)

78 Castro Romero v. Becke856 F.3d 349, 355 (5th Cir. 2001).

% Seeid.

80 Plaintiffs also assert a Fourteenth Amendment EQuatection claim against Sergeant Prevost; however
Plaintiffs make no factual allegations against &argt Prevost toubstantiate this claim. As a result, the
Court dismisses this claim against Sergeant Prefeodtilure to state a clainBeelgbal, 556 U.S. at 678;
Twombly 550 U.S. at 570.

81Kinney v. Weaver367 F.3d 337, 349 (5th Cir. 2004).

82Saucier v. Katz533U.S. 194, 201 (2001).
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gualified immunity’83 If the complaint makes out a constitutional viotatj the Court
then must determine whether that constitutionditrigas clearly established at the time
the violation occurred4 To be “clearly established for the purpose of qualified
immunity, “[t]he contours of the right must be sufficientlgal that a reasonable official
would understand that what he is doing violated tight.” 85

When considering a qualified immunity defense rdise the context of a Rule
12(b)(6) motion to dismiss, the Court must determwieether“‘the plaintiffs pleadings
assert facts which, if true, would overcome thesthske of qualified immunit{y86“Thus, a
plaintiff seeking to overcome qualified immunity mityplead specific facts thabth allow
the court to draw the reasonable inference thatéfendant is liable for the harm he has
alleged and that defeat a qualified immunity detew#th equal specificity8’

Qualified immunity attaches when an officetonduct“does not violag¢ clearly
established statutory or constitutional rights dfieh a reasonable person would have
known 88 For a right to be clearly establishétkxisting precedent must have placed the
statutory or constitutional question beyond deldat®?[T]he contours of the right must
be sufficiently clear that a reasonable officialuldd understand that what he is doing
violates that right20 “Officials should receive the protection of qualkfiemmunity

‘unless the law is clear in the more particularigedse that reasonable officials should be

83|d.

841d.

85 Anderson v. CreightomM83 U.S. 635, 640 (1987).

86 Backe v. LeBlan®91 F.3d 645, 648 (5th Cir. 2012)prdan v. City of New Orlean®lo. 151922, 2016
WL 633666, at *2 (E.D. La. Feb. 17, 2016).

87 Backe 691 F.3d at 648see also Babb v. Dormal®3 F.3d 472, 475 n.5 (5th Cir. 1994) (“To survve
motion to dismiss in cases where the qualified immtydefense is raised, a plaintiff must state $agthich
if proven, would defeat the defense.Jackson v City of Beaumont Police Dep®58 F.2d 616, 620 (5th
Cir. 1992).

88 White v. Pauly 137 S. Ct. 548, 549 (2017) (quotidullenix v. Luna 136 S. Ct. 305, 308 (2015) (per
curiam)).

891d.

90 Wernecke v. Garcigb91 F.3d 386, 392 (5th Cir. 2009) (quotiAgderson 483 U.Sat 640).
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put on notice that their conduct is unlawfif! “In other words, immunity protectall
but the plainlyincompetent or those who knowingblate the law” °2“The courts focus,
for purposes of théclearly establised analysis should be ofair warning: qualified
immunity is unavailablédespite notable factual distinctions between thecpdents
relied on and the cases then before the Court,osg las the prior decisions gave
reasonable warning that the condtioeén at issue violated constitutional righit%

a. Fifth and Fourteenth Amendment Substantive Due Process
Claim

Carpenter allegeSergeant Prevostiolated his Fifth Amendment right to due
process when héphysically blocked Carpentets “pathway, ingresand egres<94 and
“curtly respondedthat Carpenterwould be consideredrespassindif found on ‘any
waters that the Stateabds Map did not show as pulbiliafter Carpentefinquired as to
the official locaton of Mr. Plaisancs property on June 6, 20aL95

The Fifth Amendmeris “Due Process Clause provides that certain substantiv
rightsife, liberty, and propertycannot be deprived except pursuant to constitutigna
adequate procedurés® This constitutional provision, on its own, is endeable only
against the Federal GovernmeétitThus, the Courtissume<arpenter asserts hdue
process claimhrough the Fourteenth Amendm €i§t.

Carpente’s first due process allegation is that Sergeargv@sts blocking his

movement on June 6, 2016 violated Carpelsteonstitutionally protected liberty interest

91]1d. at 393 (quotindinney, 367 F.3dat 350).

92\White 137 S. Ct. at 549.

93Wernecke591 F.3d at 392 (5th Cir. 2009) (quotiHgpe v. Pelzer536 U.S. 730, 740 (2002)).

94R. Doc. 25 at 1 43; R. Doc. 65 at 7.

95R. Doc. 25 at § 36R. Doc. 65 at 56.

9% Cleveland Bd. of Educ. v. Louderm @70 U.S. 532, 541 (1985).

97Palko v. Connecticyt302 U.S. 319, 32425 (1937) overruled on other grounds by Benton v. Maryland
395 U.S. 784 (1969).

%8 d.

13



to be free from unreasonable seizu?@$[W]here a particular Amendment provides an
explicit textual source of constitutional protectiagainst particular sort of government
behavior; in this case the Fourth Amendmerthat Amendment, not the more
generalized notion of substantive due process, nbesthe guide for analyzing these
claims?100Because in this case Carpersesubstantive due pcess claim with respect to
this conduct fully overlaps with his Fourth Amendmiainreasonable seizure claim, his
due process claim based on this conduct must beidsedol

Carpente’s second due process allegation is that SergeaavoBtr deprived
Carpener of his constitutionally protected liberty intste¢o remain in gublicplace by
informing him he would be considered trespassingudtt he be found on property
marked as private on the State Lands Map. The grie¢hat an individual possesses a
congditutionally protected liberty interest to remaim ia public place is clearly
established?2 For example, inCity of Chicago v. Moralesthe U.S. Supreme Court
explained thatthe freedom to loiter for innocent purposes is pdthe‘liberty protected
by the Due Process Clause of the Fourteenth Amemdiie2 “Indeed it is apparent that
an individuals decision to remain in a public place of his cleakas much a part of his
liberty as the freedom of movement inside frontigrat is‘a partof our heritage’ 104

Each of the liberty interests articulated by th&lBupreme Court emphasizes the

right toremainin apublicplace. This right plainly does not extend to prevaroperty05s

99The Court assumes Carpenter allegeg8ant Prevost’s conduct deprived him of his lipeas Carpenter
clearly does not allege he was deprived of lifgooperty.
100 Cty. Of Sacramento v. Lewis23 U.S. 833, 84¢1998) (citation omitted).
101]d.; see also Willis v. Town of Marshafl26 F.3d 251, 266 (4th Cir. 2005).
102 See City of Chicago v. Moralg§27 U.S. 41, 54 (1999Wi lliams v. Fears 179 U.S. 270, 274 (1900);
Papachristou v. Jacksonvillgl05 U.S. 156, 164 (19728huttlesworth v. Birmingham82 U.S. 87, 90
(1965).
103 City of Chtagag 527 U.S. at 53.
104]d. at 54 (quotinKkent v. Dulles357 U.S. 116, 126 (1958)).
105See, e.gState in the Interest of J.A,\658 So. 2d at 215 (holding that La. R. S. 1436&hich prohibits
trespassing, is not unconstitutionally vague).
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In this case, Carpenter does not make a procedwmaprocess claim that he was removed
from a public place without due process; rathentekes a substantive due process claim
stemming fromhis being told he may not trespass on lands maalsaarivate orthe State
Lands Map. At base, Carpentercomplaint is that, because of the State Lands’'Map
disclaimer, it is possible that some areas marketpavate are actually'public’ and,
therefore, Sergeant Prevost’s warning deprived €Eater of his constittionally
protected liberty interest twavel toapublicplace.

In a situation in which the officer has the oppaority to consider the potential
consequences of his or her actidfSasin this caseto state a claim for relief under the
Fourteenth Amenigshents substantive due process clawsplaintiff must allege the officer
acted with deliberate indifferené®” The deliberate indifference standard requires an
officer’'s conscious disregard afrisk that a violation of a particular constitutidmaght . .

. will follow [his or her] decisiorf108 Stated otherwisdp overcome a motion to dismiss,
plaintiff must allege that the officer understotite potential consequences of his or her
actions, but neverthelessnade the “conscious choice to endanger [the plainff
constitutional rights10° This is becausgw]hen such extended opportunities to do better

are teamed with protracted failure even to careiffier@nce is truly shockin g0

106 Such asfor example, an officer’s decisions made duringghhspeed chas&ee Lewis523 U.Sat 853
(distinguishing situations where public officersvieathe “time to make unhurried judgments” from
situations where “unforeseen circumstances demamnaifficer’s instant judgment.”).

107|d_

108 Bd. of Cnty. Comm s of Bryan Cnty.Brown 520 U.S. 397, 411 (1997).

109 Mesa v. Prejean543 F.3d 264, 274 (5th Cir. 2008) (quotiBgyder v. Trepagnierd4?2 F.3d 791, 799
(5th Cir. 1998)).

0] ewis 523 U.S. at 853 (“To recognize a substantive duocess violation in these circumstances when
only midlevel fault has been shown would be to ftrghat liability for deliberate indifference tonmate
welfare rests upon the luxury enjoyed by prisoncidis of having time to make unhurried judgmen{son
the chance for repeated reflection, largely uncdoapéd by the pulls of competing obligations. Wiearch
extended opportunities to do better are teamed wiidtracted failure even to care, indiffame is truly
shocking. But when unforeseen circumstances demamafficer’'s instant judgment, even precipitate
recklessness fails to inch close enough to harmiulpose to spark the shock that implicates thegdar
concerns of the governors and the goned.” (quotingDaniels v. Williams474 U.S. 327, 332 (1986))).
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“In the context of law enforcement, the requisitenduct proscribed by the
substantive due process clause has been describdthawhich ‘shocks the conscience’
when the conduct is brutal and offensive to humdignity’ and is among the ‘most
egregious official conduct®1Most cases applying this standardseanvolved allegations
of egregious conduct that do not otherwise fit theld of a claim falling under a more
specific constitutional righ¥2For example, irCheckiv. Weblthe Fifth Circuit explained
that “where a police officer uses a police vehideerrorize a civilian, and he has done so
with malicious abuse of official power shockingttoe conscience, a court may conclude
that the officers have crossed the ‘constitutiolvag,” thereby violating that civilian’s
Fourteenth Amendment right to dyrocess3Similarly, the Eighth Circuit irRogers v.
City of Little Rockfound the case of an officer who raped a wonramer homeafter
stopping her for a traffic violation did “not fihe mold of a typical fourth amendment
search and seizure caseutlrather violated the victim’s “due process rigbbe free from
physical abuse or sexual assault by state actéat’bottom, in each case in which a due
process violation was found, there was “stunninglence of arbitrariness and caprice
that extenfled] beyond mere violations of state law, even aians resulting from bad

faith to something more egregious and more extréhpe.

mVicknair v. La. Dept of Wildlife & FisheriedNo. 6:1+0184, 2013 WL 1180834, at *14 (W.D. La. Jan. 28,
2013) (quotindJnited States v. Fernandez59 F.3d 303, 330 (5th Cir. 2009)).

112See, e.gShillingford v. Holmes634 F.2d 263, 26465 (5th Cir. 1981) (police officer intentionallyrsitck
tourist because he was photographing the officerfalow officers apprehending a boy on the strmbeting

a Mardi Gras parade) (noting that,fedugh the Fourth Amendment guarantees “the righhefpeople to
be secure in their persons,” “[a] law enforcemefiicer’s infliction of personal injury on a persdmy the
application of undue force may deprive the victifliberty without due processf law”), abrogated on
other grounds by Valencia v. Wiggir&81 F.2d 1440 (5th Cir. 1993).

13785 F.2d 534, 538 (5th Cir. 198&ee also Neal ex rel. Neal v. Fulton Cnty. Bd. dtiE, 229 F.3d 1069,
1071, 107576 (11th Cir. 2000) (student blinded in oaege when a coach intentionally hit him in the head
with a metal weight)Hemphill v. Schott141 F.3d 412, 41819 (2d Cir. 1998) (police officer provided
assistance to a third party in shooting the pldfinti

14152 F.3d 790, 797 (8th Cir. 1998).

115Doe v.Covington Cty. Sch. Dist675 F.3d 849, 868 (5th Cir. 2012) (citiddR. v. Glorig 593 F.3d 73, 80
(1st Cir. 2010)).
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At minimum, Carpenter must allege facts sufficient for the Gdorinfer Sergeant
Prevost acted with deliberate indifferente the potential effects of his conduct on
Carpentes constitutional right$!6 In this case, Carpenter alleges the Sheriff Defenslan
violatedhis right tosubstantivedue process when Sergeant Prevost told Carpentetono
trespass on lands marked as private on the Statdd.8ap.The Court findsSergeant
Prevost did not act with deliberate indifferenceemhhe informed Carpenter that he
wouldbe considered trespassing if found on private laadiis alleged conduct does not
“shock[] the conscience,is not “brutal and offensive to human dignity,” amlnot
“among the ‘most egregious official conduct” At best, Sergeant Prevost&ctions
evidencea “lack of due care,” which is not sufficient toas¢ a due process claif.
Carpentes Fourteenth Amendmerttue process claim based on this condsidismissed.

b. Fourth Amendment Seizure Claim

Carpentemext alleges Sergeamrevostviolated his Fourth Amendment right to
be free from unreasonable searches and seizures Wb eulled Carpenter over on June
6, 2016 “physically block[ing] Carpentels “pathway, ingress and egrés® The Fourth

Amendment protects individuals from unreasble searches and seizut&s Traffic

16 Farmer v. Brennan511 U.S. 825, 837, 8423 (1994) (observing that deliberate indifferenesm de
inferred merely from the obviousnes$ the risk, such as when prior incidents are peiwa or welt
documented and circumstances suggest that the defegrwas aware of themgf. Ball v. LeBlang792
F.3d 84, 59495 (holding that the defendants were aware of tkk posed by high tempenates even
though they argued no inmate had ever sufferedadhedated incident at the subject facility).

W7 Fernandez559 F.3d at 330.

18 Davidson v. Cannon474 U.S. 344, 348 (1986) (noting “the protectiasfsthe Due Process Clause,
whether proceduralrosubstantive, are just not triggered by lack obdiare”). To the extent Carpenter
alleges a violation of his right fmroceduraldue process, Louisiana’s trespass statute “reqaireasonably
contemporaneous or written request to leave asdispensable element of the offensgtate v. Johnsan
381 So0.2d 498, 500 (La. 1980). Thus, prior to being aredsfor trespass, if ever, Carpenter would first
receive a warning that he was in fact trespasdimg State Lands Map'’s disclaimer notwithstanding.
19R. Doc. 25 at 1 43; R. Doc. 65 at 7.

120 Seel.S.CoNnsT.amend. IV.
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stops are considered seizures within the meanirtgefourth Amendmerit21For the
traffic stop to be justified at its inception, arfficer must posses$an objectively
reasonable suspicion that some sort of illegaivity . . . occurred, or is about to occur,
before stopping the vehiclé22“[R]easonable suspicion exists when the officer pamt
to specific and articulable facts which, taken tidgr with rational inferences from dse
facts, reasonably warranhe . . . seizuré!23 To determine whether the seizure was
reasonable, courts consid&he gravity of the public concerns served by thiewe, the
degree to which the seizure advances the publierest, and the severity of the
interference with individual liberty124

There are exceptions to thgeneral rulethat an officer must first havéan
objectively reasonable suspicion that some soiitegfal activity . . . occurred, or is about
to occur, before stopping the vehiéfé>As the U.S. Supreme Couirt lllinois v. Lidster
explained, the suspicionless stop of an automalunks not require a court to applyrale
of automatic unconstitutionality,as “the fact that such stops lacks individualized
suspicion cannot by itself determine the constdn#l outcome’126 In the context of
checkpoints, for exampléprief, suspicionless seizures at highway checkpoifatshe
purposes of combating drunk driving and intercegtitegal immigrants do not violate

the Fourth Amendment’

21United States v. BanueloeRomerq 597 F.3d 763, 766 (5th Cir. 2010) (citibgited States v. Gran849
F.3d 192, 196 (5th Cir. 2003) (second citation dedf).

122United States v. LopeMorenqg 420 F.3d 420, 430 (5th Cir. 2005) (citation ored}.

123]d. (citing United States v. Santiag810 F.3d 336, 340 (5th Cir. 2002)).

24 llinois v. Lidster, 540 U.S. 419, 427 (2004) (citindich. Dept of State Police v. Sjt496 U.S. 444, 450

55 (1990) (citation omitted)kee also United States v. Brigha&82 F.3d 500, 506 (5th Cir. 2004) (en banc).
125] oppezMorenqg 420 F.3dat430 (citation omitted).

126540 U.S. 419, 424 (2004).

127City of Indianapolis v. Edmond31 U.S. 3234 (2000).
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The legality of a suspicionless seizure dependwlbather the seizure is premised
on specific*highway safety interests [pthe general interest in crime contrét8 In
Michigan State Police Department v. S##2the U.S. Supreme Qat held that because
the checkoint in questiorfwas clearly aimed at reducing the immediate hapased by
the presence of drunk drivers on the highways, #imgte was an obvious connection
between the imperative of highway safety and tiwedaforcement practice at isstighe
Michigan Highway Patrds custom of conducting suspicionless stops on iglevilay did
not violate the Constitutio®?In contrastin Delaware v. Prous8lthe Court invalidated
“a discretionary, suspicionless stop for a spot khedfca motorists drivers license and
vehicle registation’132 pbecause officers enforcing the stop héastandardless and
unconstrained discretidrto carryout the program. IRrouse the Government offered
“the apprehension of stolen motor vehitlas an alternative explanation for the practice
being necess®.1331n rejecting this argument, the Court noted theerest in controlling
automobile thefts is not distinguishable from thengral interest in crime controi4
Accordingly, a“general interest in crime contfalannot justify a suspicionless sté33.

The U.S. Court of Appeals for the Ninth Circuit edtanother exception to the
general rule inUnited States v. Faulknép® In Faulknerthe Ninth Circuit held that a
checkpoint on a public campground used for ttpgimary purposé of providing

“informationto visitors to the recreation area of the regulasigoverning its use, which

128]d. at 40.
129496 U.S. 444 (1990).
BOEdmond 531 U.S. at 39.
131440 U.S. 648, 663 (1979).
1B2ZEdmond 531 U.S. at 39.
133Delaware v.Prouse 440 U.S. 648659 (1979).
1341d.
BSEdmond 531 U.S. at 41 (“Without drawing the line at rdacks degned primarily to serve the general
interest in crime control, the Fourth Amendment Wbdo little to prevent such intrusions from becomi
a routine part of American life.”).
136450 F.3d 466 (9th Cir. 2006).
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include but are not limited to the possession arszomption of alcohdéldid not violate
the Fourth Amendment#’In concluding no Fourth Amendment violation had wted,
the cout noted that the primary purpose of this checkpaoims not to*advance'the
general interest in crime contrbl3® within the meaning ofProuse but rather the
suspicionless stops servedmemeditated regulatory purpo%é?

As this Court previously statle”in judging reasonablenéssourts should consider
“the gravity of the public concerns served by thiewse, the degree to which the seizure
advances the public interest, and the severity hd interference with individual
liberty.”140“A central concern in balancing these competing marations in a variety of
settings has been to assure that an individuaasonable expectation of privacy is not
subject to arbitrary invasions solely at the unde¢d discretion of officers in the field41

In this case, the officers did npistify theirstopof Carpenteiby arguingthey held
a reasonable suspicion that a crime had been otddmeicommitted, nor did thgystify
their stopby claiming it waso gather informationinsteadtheystopped Carenter for
the sole purpose afisseminatingnformation. First,“[w]ere the court to approve of a
rule wherein law enforcement officers were freedoduct a traffic stop of any individual
with whom an officer has something to say, the EbitAmendment potections presently
available to motorists would be immediately andaihe diminished’142 Second, the
public interest in allowing police officers to stopotorists to issue trespass warnings is
minimal, as law enforcement agencies have myriagh Imtrusive ways in which to

disseminate the information, such as by noailelephoneFinally,“[t]he [U.S. Supreme]

137|d. at 468-69, 474.

138]d. at 470.

139 |d

140 jdster, 540 U.S. at 427 (citingitz 496 U.S. at 45055 (citation omitted))see also Brighan382 F.3d at 506.
141]d. (citing Sitz, 496 U.S. at 45055 (citation omitted))Brown v. Texas443 U.S. 47, 51 (1979)
142Vincent v. City of Sulphy28 F. Supp. 3d 626, 648 (W.D. La. 2014).
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Court has defined the severity of the subjectivérision on individual liberty as
measured by the amount of concern and fright teagenerated on the part of lawful
travelers:143 Unlike FaulknerandSitz the stop was not part of agulated checkpoint
which “is inherently of a less frightful nature than amdiorary seizure, such as a roving
patrol stop-144 Moreover, hestop was not a part of a systematic plan put ic@lay the
police department. Like the plaintiffs iRrouse Carpenter was“subject to . . . the
unfettered discretion of officers in the fi€lét> The Court finds the practice of stopping a
vehicle to provide its passenger with atrespass warning {glainly more akin to serving
a “general interest in crime contrblthan specific “highway safety interestg46 As a
result the Court finds CarpentasrFourth Amendment right to be free from unreasdaab
seizure was violated in this case.

Although Sergeant Prevdstactions in stopping Carpenter to issue a no assp
warning violated Carpenter Fourth Amendment rights, the Court finds thishtigvas
not clearly established at the time the violatiatwrred. In defining the contours of the
“clearly establishedrequirement, the Fifth Circuit has stated that, datermning
whether a right allegedly violated was clearly dédished at the time of the alleged
violation, a court mustbe able to point técontrolling authority-or a robust consensus
of persuasive authoritythat defines the contours of the right in questwith a high
degree of particularit}.14” On the issue of how specific the right in questiomist be

defined, the Supreme Court hagpeatedlycautioned that generalizations and abstract

13 Faulkner, 450 F.3d at 473 (citingidster, 540 U.S. at 42428; Prouse 440 U.S. at 65354; Martinez
Fuerte 428 U.S. at 558).

1441d.

145Prouse 440 U.S. at 66X%ee also Brown443 U.Sat 51

146SeeEdmond 531 U.S. at 34.

147Wyatt v. Fletcher718 F.3d 496, 503 (5th Cir. 2013) (citiMprgan v. Swansons59 F.3d 359, 372
(5th Cir. 2011) (en banc)).
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propositions are not capable of clearly establigitime law:“The general proposition, for
example, that an unreasonable search or seizutate®mthe Fourth Amendment is of
little help in determining whether the violative tuiae of particular conduct is clearly
established148 Instead the dispositive question is whethéin light of the specific
context ofthe case, not as a broad general proipasi the right was clearly established
"[s]uch specificity is especially important in thelwth Amendment context, where the
Court has recognized thdi]t is sometimes difficult for an officer to det@nne how the
relevant legal doctrine . . . will apply to the faal situation the officer confronts!49

The Court finds guidance iRrouse in whichthe U.S. Supreme Court framed the
right in question as:

whether it is anunreasonable seizure under the Fourth and Fourheent

Amendments to stop an automobile, being driven gullic highway, for

the purpose of checking the driving license of tbgerator and the

registration of the car, where there is neitherljaiole cause to believe nor

reasonable suspicion that the car is being driventmary to the laws

governing the operation of motor vehicles or thiglher the car or any of its

occupants is subject to seizure or detention imn@mion with the violation
of any otherapplicable lawt>0

148 Ashcroft v. alKidd, 563 U.S. 731, 7442 (2011) (stating the Court has “repeatedly taldrds . . . not to
define clearlyestablished law at a high level of generalitgge also Brosseau v. Haug&43 U.S. 194, 198
(2004) (holding that the cleargstablished inquiry “must be undertaken in lightloé specific context of
the case, not as a broad general proposition.example, inPearson v. Callahan555 U.S. 223 (2009),
the U.S. Supreme Court held the Tenth Circuit'srfiag of the issue in that case as the “right tdriee in
one’s home from unreasonable searches and arregs” too vague. Rather, the right was rmo
appropriately framed as “the right to be free frolme warrantless entry of police officers into onle@me
to effectuate an arrest after one has granted vwalyn consensual entry to a confidential informand
undertaken criminal activity giving résto probable cause,” which the Court concluded was clearly
established at the time the violation occurritl.at 231, 24445 (referring to the right as the “consent
onceremoved” doctrine)see also Gonzalez v. Huertd26 F.3d 854, 85768 (5th Cir.2016) (concluding
that the district court’s framing of the right asquiring “a police officer’'s demand for identifidgah . . . be
based on reasonable suspicion” was “preciselyype bf ‘general proposition’that the Supreme Cduas
rejected” (citirg al-Kidd, 563 U.S. at 731)).

149 Mullenix, 136 S. Ctat308-09 (reversing the court of appeals, which heldaswlearly established that
“a police officer may not ‘use deadly force agaimasfieeing felon who does not pose a sufficientettrof
harm to the officer or others,” finding the cir¢uwourt hadfailed to analyze whether the right was clearly
established “in light of the specific context okthase”).

150 Prouse 440 U.S. 648, 650 (1979).
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Bearing in mind the particularized nature of theywawhich the Court framed the issue in
Prousein this casehe Courtmust determinahetherit is clearly established that stopping
an automobile for the sole and singular purposalisfeminating information to its
passengers an unreasonable seizure under the Fourth andi@enth Amendments

The Courts review of the case law reveals that only a sirdgérict court in this
circuit has held that a police officerstopping a motast “for the sole and singular
purpose of delivering a no trespass warning to"mmolates the Fourth Amendme#t
However, without more than one district court opimj which the Court notes is not
“controlling,’152 a persors right to be free from policefficers stopping his or her
automobile for the purpose of disseminating infotima@ to its passengers mot clearly
established®3 With no controlling authority'specifically prohibit[ing] the defendants
conduct; no “clearly established law [has] put ehconstitutionality of [Sergeant
Prevosts] actions beyond debaté&4 Thus, Sergeant Prevost is entitled to qualified
immunity, and Plaintiffs Fourth Amendmentlaims against Sergeant Prevost in his

individual capacity must be dismissed.

151Vincent 28 F. Supp. 3d at 648.

152 See, e.g.Bishop v. City of GalvestoriNo. 114152, 2013 WL 960531, atl?2 (S.D. Tex. Mar. 12, 2013)
(“[T]his Court first notes it is not bound by anahdistrict court decision.”affd 595 F. Appx 372 (5th
Cir. 2014);Fox v. Acadia State Ban®37 F.2d 1566, 1570 (11th Cir. 1991) (explainthgt a district court
is not lound by another district court’s decision, or exanopinion by another judge of the same district,
only by its own appellate court and the Supremer@o€olby v. J.C. Penney Co., In&11 F.2d 1119, 1123
(7th Cir. 1987).

153 The Court’s research did no¢veal any Fifth Circuit, Louisiana State Suprenoa@, or U.S. Supreme
Court opinion with such a holding. In fact, althdute district court in Vincent found the stop w@btéd the
Fourth Amendment, it ultimately found the officansthat case were ¢itled to qualified immunity, as the
right to be free from such as stop was not cleaslyablished. 28 F. Supp. at 648.

154 See Morgan659 F.3d at 37472,
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3. Plaintiffs ' Official Capacity Claims AgainstSheriff Webre
a. Plaintiffs’ Monell Claim under §1983

A municipality may be liable under?®83 if it “subjects a person to a deprivation of
rights or causes a person to be subjected to seghwhtion’155To prevail on a 8983 claim
against a local government or municipality, a pldfimust establish: (1) an official policy or
custom, of which (2) a policy maker can be chargéth actual or constructive knowledge,
and (3) a constitutional violation wee“moving forcé is that policy or custom?8 An “official
policy’ for purposes of 8983 includes: (1)[a] policy statement, ordinance, regulation or
decision that is officially adopted and promulgabgdthe municipalitis lawmaking officers
or by an oficial to whom the lawmakers have delegated petcgking authority;, (2)a
persistent and widespread practice of city offiar employees ;which, although not
authorized by officially adopted and promulgatedi@glis so common and well settled as to
constitute a custom that fairly represents municipalicy’;1%7 and (3) in some
circumstancesa final decisionmakes adoption of a course of actitiailored to a particular
situation and not intended to control decisionkber situations’ 158

Plaintiffs municipality liability orMonellclaim in this case is based on (1) Sergeant
Prevosts pulling Carpenter over and telling hittmatPlaisance wa%ursuing aomplaint
against [Carpentet] (2) Sheriff Webrés failure to respond to Carpenteretters to
Sheriff Webre “specifically requestingguidance on where the boundaries of Mr.
Plaisancé property areor, ‘At the minimum, . . . some official guidance on howmay,

while on the open waters of this parish, determarnere | can and cannot vigate my

155Connickv. Thompson563 U.S51,60 (2011) (internal quotation marks omitted).

156 Valle v. City ofHous, 613 F.3d 536, 5442 (5th Cir. 2010).

157Brown v. Bryan Cty.219 F.3d 450, 457 (5th Cir. 2000). “Actual or structive knowledge of such [a]
custom must be attributable to the governing bofithe municipality or to an official to whom thabty
had delegated poliepnaking authority.’"W ebster v. City of Hous735 F.2d 838, 841 (5th Cir. 1984).

158 Bryan Cty, 520 U.S. at 406 (quotingembaur v. Cincinnat475 U.S. 469, 481 (1986)).
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vessel for commercial purposes$®and (3)‘other similar cases and mattérall of which
Carpenter allegesevidence a custom, culture, and practice within Haéourch [sic]
Parish Sherifs Department of discrimination against commertigtiermen in favor of
landowners and water bottoms claimah¥®®, in violation of the United Statésand
Louisiands “strong public policy.161

Carpenterpoints tono official policy in his complaint, and must thereéoallege
sufficient facts to demonstratéhe Lafourche Parish Shergf Officés policy of
“discriminat[ing] against commercial fishermen in favor of landownensd wder
bottoms claimantsby pointing to a pattern or practice of discrimioat conduct."The
description of a policy or custom ant relationship to the underlying constitutional
violation . . . cannot be conclusory; it must cantapecific facts.162 Specific facts
demonstrating a municipality liability underMonell pursuant to a pattern of practice
include, for examplépast inedents of misconduct to othef&3or “multiple harms that
occured to the plaintiff [himself].164

Plaintiffs do not base theMonellclaim on the Lafourche Parish ShedfOffices

violations of other commercial fishermsrrights, eher than tallege“other similar cases

159R. Doc. 25 at 1 44.

160d. at T 52(A).

161]d. at T 55(A).

162 Spillerv. City of Tex. City, Police Dep130 F.3d 162, 167 (5th Cir. 1997) (citifgaire v. Arlington 957
F.2d 1268, 1277 (5th Cir. 1992)).

183Thomas v. City of GalvestpB00 F. Supp. 2d 826, 8484 (S.D. Tex. 2011) (citin@porto v. City of El
Pasq No. 10-110,2010 WL 3503457, at *8 (W.D. Tex. Sept. 2, 20103f@rsing to dismiss a failureo-train
claim where plaintiffs alleged thirttwo prior incidents of officers using excessive diaforce);Sagan v.
Sumner County Board of Edu@26 F. Supp. 2868, 887 (M.D. Tenn. 2010) (refusing to dismissidufre-
to-train claim where plaintiff alleged that abuse knther had occurred numerous times over the course
of more than one academic year)).

1641d. (citing Michael v. County of NassaMo. 095200, 20 WL 3237143, at *4 (E.D.N.Y. Aug. 11, 2010)
(refusing to dismiss failuréo-train claim in part because plaintiff alleged hedlifaced multiple incidents
of misconduct over a long, continuous time period))
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and mattersdemonstrate such discriminatiéfp.Moreover,Plaintiffs do not allege a
sufficient number of similar violations of their owightsto demonstrate the underlying
constitutional violation'$6 if any, is widespreadé’” “Where prior incidents are used to
prove a pattern, theynust have occurred for so long or so frequentlyt tin@ course of
conduct warrants the attribution to the governingdp of knowledge that the
objectionable conduct is the expected, acceptedteof cityemployees. 168 Because
Plaintiffs have failed to establish a pattern oagtice of discriminationtheyhave failed
to state a claim for municipal liability upon whitche Court may grant relief, and these
claims must be dismissed.
b. Fourteenth AmendmentEqual Protection Claim

Carpenter and Reel Screamers next allege Sheriffré/eiolated their Fourteenth
Amendment right to equal protection. In support tbkir equal protection claim,
Plaintiffs point to Carpenté& June 2016 correspondence directedliafourche Parish
Sheriff Craig Webre specifically requestinguidance on where the boundaries of Mr.
Plaisancés property areor, ‘At the minimum, . . . some official guidance onvhjhhe] may,
while on the open waters of this parish, determwieere[he] can and cannot navigate
[his] vessel for commercial purpos&&° to which he received no response. Plaintiffs

contend Sheriff Webre has a histdof discrimination against commercial fishermen in

165R. Doc. 25 at 1 52(A). The allegation thatler similar cases and matters” does not overcdmem bly
andlgbals pleading requirementSeelgbal, 556 U.S. at 678Twombly, 550 U.S. at 570.

186 The third prong requires a plaintiff to prove “mougiforce” causation. To succeed, “a plaintiff mebbw
that the municipal action was taken with the regeisiegree of culpability and must demonstrateradi
causallink between the municipal actiand the deprivation of federal right®&fyan Cty, 520 U.Sat 404.
167 SeeMcConney v. City of Hous863 F.2d 1180, 1184 (5th Cir. 1989) (“A pattemquires ‘sufficiently
numerous prior incidents’ as opposed to fisolatadtances.”);Valle, 613 F.3dat 541-42; City of N.
Richland Hills 406 F.3d 375, 383 (5th Cir. 2005).

168 peterson v. City of Fort Wor{b88 F.3d 838, 850 (5th Cir. 2009) (quotiiebster 735 F.2d at 842).
1B9R. Doc. 25 at | 44.
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favor oflandowners and water bottoms claimaht8as evicenced by the lack of response
to these letters an‘ther similar cases and matteist

The Fourteenth Amendment stat@so State shall . . . deny to any person within
its jurisdiction the equal protection of the laWg?2 “[E]ssentially . . . all persongmilarly
situated should be treated alik&3To plead such a clainia plaintiff typically alleges that
he‘received treatment different from that receivedsiyilarly situated individuals and
that the unequal treatment stemmed from a discratdrny intent.” 174 To state a claim
under the Equal Protection Clause, a 8 1983 pliimust either allege that (dp state
actor intentionally discriminated against [him] bese of membership in a protected
class’ or (b) he has beehntentionally treated diffegntly from others similarly situated
and that there is no rational basis for the diffeo@in treatmentl’s

Because Plaintiffs do not allege they are membdrsa @rotected class, they
apparently make &lass of onéequal protection clain¥’éIn Village o Willowbrook v.
Olech the Supreme Court held that the Equal ProtecGtause can give rise to a cause
of action on behalf of a&lass of onéeven when the plaintiff does not allege membership
in a protected class or grodp.To state a class of one equal protection claimlaanpiff

must offer a comparator he contends is similatlyaied, but treated more favorably for

7o1d. at 1 52(A).

171 |d. Plaintiffs also assert this claim against SergeBnévost; however, Plaintiffs make no factual
allegations against Sergeant Prevost to substantias claim. As a result, the Court dismisses thasm
against Sergeant Prevost for failure to state ancl&eelgbal, 556 U.S. at 678Twombly, 550 U.S. at 570.
172y,S.CoNsT. amend. XIV, § 1.

173 Club Retro, L.L.C. v. Hilton568 F.3d 181, 212 (5th Cir. 2009) (citiQutb v. Straussll F.3d 488, 492
(5th Cir. 1993)) (internal quotations and additibnidations omitted).

1741d. at 212-13 (citingTaylor v. Johnson257 F.3d 470, 473 (5th Cir. 2001)).

175Gibson v. Tex. Dept of Ins700 F.3d 227, 238 (5th Cir. 2012) (internal dibats omitted).

176 SeeVillage of Willowbrook v. Olech528 U.S. 562, 564 (2000) (finding the plaintifiroperly alleged
they had been treated differently from other simylaituated property owners@il Ramirez Grp., LLCv.
Houst.Indep. Sch. Dist.786 F.3d 400, 419 (5th Cir. 2015) (explainingtttaan equal protection claim
depends on either identifyg a class or showing that the aggrieved party‘©dass of one”).

1770lech, 528 U.S. at 56364.
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no rational purposé®in this case, Plaintiffs have made no allegatioatthe Lafourche
Parish Sherifs Officetreatedthemdifferently than others who are similarly situate&®l.
Accordingly, this claim is dismissed.

4. Plaintiffs’ Individual Capacity Claims Against Sheriff Webre

With respect to Plaintiff§ 1983 claimagainst Sheriff Webre in his individual capacity
based on Serget Prevoss June 6, 2016 traffic stop, Plaintiffs have ndegéd Sheriff
Webre had angirect,personal involvement with respect to the seizZl§PeAs a result, the
Court dismisses Plaintiffelaims against Sheriff Webre in his individual cajpg 181

D. Plaintiffs’ Sherman Act ClaimsAgainst the Sheriff Defendants
Plaintiffs allege the Sherifbefendantsconduct demonstrates “collaborative

effort between PLAISANCE, SGT. PREVOST, SHERIFF VBB and by extension,
CASTEX, to restrain Plaintiffsinterstae trade in violation of the Ar{Trust laws’182

specifically 15 U.S.C. 8l (the*Sherman Act).183

178 Monumental Task Comminc.v. Foxx No.156905 2016 WL 5780194, at *3 (E.D. La. Oct. 4, 2016)
(citing Stotter v. Univ. of Tex. at San Antont®8 F.3d 812, 824 (5th Cir. 2007)).

179 See XP Vehicles, Inc. v. Dept. of Enerd$8 F. Supp. 3d 38, 78 (D.C. Cir. 2015) (findiplgintiffs’
complaint did not contain sufficient allegationsdorvive defendant’s 12(b)(6) motion to dismiss whe
there were no othesimilarly situated parties). As the Court previgusbted, the allegation that Sheriff
Webre’s conduct in “other similar cases and mattenddence his discrimination against commercial
fishermen, without more, does not overcomeomblyandlgbals pleading requirementsSeelgbal, 556
U.S. at 678 Twombly, 550 U.S. at 570.

180 See Winfrey481 F. Appxat 976 n.6 (“The individuakapacity suit against Wright also fails because
nothing in the record shows that Wright had anedir personal involvement . .. ."JThompson v. Steele,
709 F.2d 381, 382 (5th Cir. 1983%ee also Jenkingd02 So. 2cat 671 (“[I]f the sheriff as an employer is to
be held vicariously liable for the torts of his eloyee, he is liable only because he is sheriff anahly liable

to the extent that he holds that office. He is tiable personally, and his personal funds and prope
cannot be subjected to execution of a judgmentekbiog that liability.” (footnote omitted)).

1B1SeeWinfrey, 481 F. Appx at 976Jenkins 402 So. 2d at 671.

182R, Doc. 65 at 4,6, 7, 8, 9, 18eeR. Doc. 25 at 11 58(BB); 59(H); 72; 999.

183R, Doc.65at 1-3; R. Doc. 25 at 11 3, 61 (alleging various violatsoof the “Commerce Clause'Plaintiffs
also cite to 15 U.S.C. 8§ 13, 15 in their complaiRt Doc. 25 at { 3The Robinson Patman Act makes it
unlawful under certain circumstances “to discrimtia in price between different purchasers of
commodities of like grade and quantity.” 15 U.S8C13(a). Other provisions of the Robinson Patmah Ac
also in general denounce similar discriminationwestn purchasers of goods with respect to commission
regarding such purchases, or in the payment for onifstring of services or facilities. 15 U.S.C. 88d3(d)

& (e). No such price (or commission or servicesfaxilities) discrimination is alleged in the compla
Therefore, this claim is dismissefleeNorris v. Hearst Trust500 F.3d 454, 463 (5th Cir. 2007). Similarly,
the Clayton Act, 15 U.S.C. § 15(a), provides a ptervdamage action (treble damages) for any perisguréed
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The Sherman Act prohibits all agreements that sa@sttradel®4 To establish a
Sherman Act violation under 8§ 1, a plaintiff mustndonstrate thati(1) [the defendants]
engaged in a conspiracy, (2) the conspiracy hadeffeet of restraining tradéeamong the
several States, or with foreign natighand (3) trade was restrained in the relevant marfRet

To satisfy the first element, that the defendarassgred to restrain the plaintif
trade, Plaintiffs must shoWhat the defendants engaged in concerted actidingdieas having
‘a conscious commitment to a common scheme designachieve an unlawful objectivess
Concerted action may be shown by eithl@ect or circumstantial evidence. Direct evidenc
explicitly refers to an understanding between thegad conspirators, while circumstantial
evidence requires additional inferences to suppadnspiracy claim®’Independent parallel
conduct, or everconduct among competitors that is consciously pelradoes not alone
establish the contract, combination, or conspiraquired by § 188

Plaintiffs amended complairfails to demonstratthatanessential elemerdf the
ShermanAct is met in this casés® as Plaintiffs do not“allege any specific facts
demonstrating an intention on the part of [Defentd§or any other party to engage in a
conspiracy.1?0 Plaintiffs amended complaint, as clarified by their supplenaént
memorandumallegesthat “Defendants collectively have combined in the forfrtrast
or otherwise, and/or conspired in restraint of nstate trade or commerce upon the

waters at issue in this matter and have furtheregated unfair competition upon the

in his business or property by reason of anythordpifdden in the antitrudaws.” Because the Court finds
Plaintiffs have not made out a claim for relief bdon AntiTrust, the Court dismisses Plaintiffs’ claim for
treble damages under the Clayton Act.

184See Arizona v. Maricopa Cnty. Med. Sodp7 U.S. 332, 342 (1982).

185 Apani Sw., Inc. v. CocaCola Enters., InG.300 F.3d 620, 627 (5th Cir. 2002).

186 Golden Bridge Tech., Inc. v. Motorola, In647 F.3d 266, 271 (5th Cir. 2008) (quotiMgnsanto Co. v.
Spray-Rite Serv. Corp.465 U.S. 752, 764 (1984)).

187See Tunica Web Adres. Tunica Casino Operators Ass#96 F.3d 403, 409 (5th Cir. 2007).

188 See Twombly550 U.S. at 55657.

1891d. at 555;Cuvillier, 503 F.3dat401.

190 Marucci Sports, LL&. Nat1 Collegiate Athletic Assir51 F.3d 368375(5th Cir. 2014).

29



navigable waters of the Uted States191ln support of their conspiracy claim, thpgint
to: (1) the fact thatwhile Plaintiffs were on Golden Pond, Plaisarfcaimed that he
managed the land in that area, tf@rpenterpnd his clients were trespassing on private
property, an that they had to leaVg92(2) SergeanPrevost'selling Carpenter he would
be arrestedif found on‘any waters that the State Lands Map did not showwdic,”
which “prohibited Plaintiff from access to untold navigablvaters on a statewide
basis193 (3) Carpente’s June 6, 2016 encounter with Sergeant Prevostufyepuet,
and “an unidentified Grand Isle Policem&nduring which Sergeant Prevost pulled
Carpenter over;physically block[ing] Carpentes “ingress and egres84, (4) Sheriff
Webres failure to respond to Plaintiffdetters “requesting‘guidance on where the
boundaries of Mr. Plaisanseproperty are19; (5) the factthat Plaisance, a€astex
Lafourche, LB agent,“ran [Plaintiffs] off Golden Ponddespite havingpersonal and
actud knowledge of the navigability of Golden Pond apnther water bodies in the
ared 96, and (6)the factthat Sheriff Webre*had full knowledgé of Sergeant Prevo'st
having stopped Carpenter on June 6, 20t6rectly and by way of Plaintiffs
correspondenceld”?

The Sheriff Defendants and the Castex Defendamtdividual acts and the
circumstantial evidence Plaintiffs offer to demorade their concerted efforts do not
support an inference that the parties conspiredestrain Plaintiffs’ trade. &rallel

conduct, without more, is not enough to state a Sheria 8 1 conspiracy claim®8Thus,

BIR. Doc.25 at 198; R. Doc. 65 at 4,6, 7, 8,9, 10.
192R, Doc. 25 at § 19; R. Doc. 65 at 4.

193R, Doc. 25 at 140(C); R. Doc. &5 6-7.

194R. Doc. 25 at §43; R. Doc. 68 7.

195R. Doc. 25 at § 44; R. Doc. 68 78.

196R. Doc. 65at8-9;seeR. Doc. 25 at ] 2%84.

7R, Doc. 25 at 1 48; R. Doc. é89-10.

198S5ee Twombly550 U.S. at 55657.
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Plaintiffs have failed to sufficiently allegde first element in a Sherman Act conspiracy
claimthatDefendants mad&conscious commitment to a common scheme desigtoed
restrain Plaintiffstrade199

Even assuming Plaintifidid sufficiently allegethe SheriffDefendantsconspired
to restrain Plaintiffstrade,Plaintiffs alsomustsufficiently allege that the conspiracy had
the effect of restrainingnterstatetrade Plaintiffs allege no facts to substantiate their
assertion that they are engaged in interstate toddry kind, or how the alleged restraint
had any effect on commerée? Plaintiffs make onlythe bare assertion théte Sheriff
Defendants‘restran[ed] [their] interstate trad&.Plaintiffs haveprovided no factual
supportfor their allegationthat thealleged conspiracy had the effeat restraining
Plaintiffs' interstatetradeor thatthe SheriffDefendantsactions operated to restrain
commercidcompetition in some substantial way

Finally, a viable Sherman Act claim requires a ptéf to sufficiently allege trade
was restrained in thegelevant market201lin defining the relevanmarket, district courts
lookto “the area of effectiveompetition”202This is the areéin which the seller operates
and to which buyers canracticably turn for supplie%203 In addition, the proposed

market mustcorrespond to the commercial realities of the indyand be economically

199 See Marucci Sports, LLG51 F.3d at 37%finding that, although the plaintiff alleged thefdndants’
independent actions were evidence of a conspitheyplaintiff's alegations “[did] not set forth facts that
demonstrate a “meeting of the minds” between theANCNFHS, and other alleged conspirators”);
compare Broyles v. WilsoNo. 933132 1993 WL 347222, at *4 (5th CiAug. 19,1993) (affirming
dismissal where conmlaint contained no specific facts showing that ghefendant and his alleged -co
conspirators intended to join a conspiraay)th Dillard v. Merrill Lynch, Pierce, Fenner & Srth, Inc,
961F.2d 1148, 1159 (5th Cit992) (holding that plaintiffs pleadingsere sufficient because, in addition to
alleging that a conspiracy existed, the complamti¢ated that the defendants met and collectivghead
on a method of manipulating the relevant market).

200 See Apex Hosiery Co. v. Lead8d0 U.S. 469, 484 (1940

201 Apani, 300 F.3dat627.

202Tampa Elec. Co. v. Nashville Coal C865 U.S. 320, 328 (1961).

203 Apani 300 F.3d at 626 (citinfampa Elec. C9.365 U.S at 327).
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significant’204 These“commercial realitiesinclude “size, cumbersomeness, and other
characteristics of the relevant produatong with“regulatory constraints impeding the
free flow of competing goods into an area, [such perishability of productsand
transportation barrres.”205n this case, Plaintiffs hawvaade no allegationisientifyinga
relevant marketAccordingly, Plaintiffs have failed to sufficiently allege anythe three
elements necessaryto an actionable Sherman Aot cdader 8 1, an@laintiffs Sherman
Act claims against the Sheriff Defendants must be dssed206

E. Plaintiffs’ General Maritime Tort/Negligence Claims Against the
Sheriff Defendants

Before a plaintiffmaybring a maritime negligence or intentional tortisia he
must first establish that admiralty jurisdictionigts207 Federal courts have subject
matter jurisdiction over admiralty cases pursuanAtticle Ill, Section 2, and 28 U.S.C.
§ 1333(1)2°8 To estalish admiralty jurisdiction,“this Circuit applies a twpart
inquiry.”209 “The first question is geograpfii@and requires the court to determine

whether “the tort occufed] on navigable water%10 Second, courts must consider

204Brown Shoe Co. v. United Stat&50 U.S. 294, 33637 (1962) (internal quotes omitted).

205 Apani, 300 F.3d at 626 (citations omitted).

206 Additionally, as the U.S. Supreme Court has “rege#t recognized, the Sherman Act was intended to
prohibit onlyunreasonableestraints of trade Nat! Collegiate Athletic Assh v. Bd. of Regenfdmiv. o
Ok., 468 U.S. 85, 98 (1984) (emphasis added) (cittayicopa Cnty. Med. Socy457 U.Sat 342-343);
Natl Socy of Prof. Engineers v. United Statds85 U.S. 679, 687688 (1978);Chicago Bd. of Trade v.
United States246 U.S. 231, 238 (1918)). As tlGmurt discusses below, Golden Pond is private prigpe
Because it is reasonable for “owners of privategamy [to] forbid entry to anyone for purposes afitiing

or fishing and the like,Parm v. Shumate13 F.3d 135, 140 (5th Cir. 2007) (quotMtalke Lands, Inc. v.
East Carroll Parish Police Jury871 So. 2d 1258, 126%6 (La. App. 2 Cir. 2004)), and “[p]olice officers
have an affirmative duty to enforce the lawgwis v. Goodig798 F. Supp. 382, 390 (W.D. La. 1992),
including the duty to exclude nwanted persons from private property following eedsonably
contemporaneous request to lea®tdte v. CeaseB59 So. 2d 639, 644 (La. 2003), this allegedtir@imt

of trade™specifically, a private person requesting that i®tidfis leave his propertand a police officer
enforcing that requestis-not unreasonable.

207Rjichendollar v. Diamond M. Drilling Cp819 F.2d 124, 127 (5th Cir. 1987) (en banc).

208 Under28 U.S.C1333(1), courts have “original jurisdiction . f..0. [a]ny civil case of adhiralty or maritime
jurisdiction.”

209Molett v. Penrod Drilling Ca.872 F.2d 1221, 1224 (5th Cir. 1989).

20 Rjchendollar 819 F.2dat 127.
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whether the wrongbear[s] asignificant relationship to traditional maritimetaaty.”211
Under this testiwaters are navigablewhen they form .. . a continued highway over which
commerce is or may be carried on with other Stategoreign countrie$.212 Stated
differently, navigable waters in the context adstablishingadmiralty jurisdictionare
“interstate waters that are navigable in feés.

Plaintiffs frame their maritime tort claims agairtbe Sheriff Defendants dsased
onthe fact thatTo date, Plaintiffs have received n@sponse from ... SHERIFF WEBRE
regarding the correspondence Carpenter directe®heriff Webre®in an effort to
ascertain the parameters of SGT. PREV@Sdadmonition and threats of arrés
Plaintiffs do not allegany of their interactions with the Sheriff Defendant®k place on
navigable waters. Because the jurisdictional praigite of these claims is absent, namely
that the alleged intentional or negligent todurredon navigable watergshe Court has
no jurisdction over themaritime tort or negligence claim against the Sti&efendants,
and these claims must be dismissed.

VI. THE CASTEX DEFENDANTS’12(B)(6) MOTION TO DISMISS

A. Plaintiffs’ General Maritime Tort/Negligence Claims Against the
Castex Defendants

Asthe Court previously noteél>before a plaintifmaybring a maritime negligence
or intentional tort claim, he must first establiihat admiralty jurisdiction exists. To

establish admiralty jurisdiction, a plaintiff musufficiently allege the tort occued on

2111d. (quotingAviation, Inc. v. City of Cleveland09 U.S. 249, 268 (1972)3¢ee also Sanders v. Placid Oil
Co,861F.2d 1374, 137677 (5th Cir. 1988) (citation omitted).

212 The Daniel Ball 77 U.S. 557, 563 (1870%¢ee also The Montell@7 U.S. 430, 442 (1874) (recognizing
that if a waterway is capable of being used for aoence, it is navigable).

21BRapanos vUnited States547 U.S. 715, 723 (2006) (noting the traditiodafinition of navigable waters,
rejecting the argument that only actuafipvigable waters can be regulated by the Clean Watg and
holding the word “navigable” in the Act cannot biwakted of all meaning).

214R. Doc. 25 at 144; R. Doc. 65 at 7, 11.

215Seethe Court’s discussiosupranotes207-14.
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navigable waters and that the wrohlgear[s] a significant relationship to traditional
maritime activity!216 Under this test,waters are navigablavhen they form . . . a
continued highway over which commerce is or maycheried on with other Statew
foreign countries’.217 Stated differently, navigable waters in the contekestablishing
admiralty jurisdiction aréinterstate waters that are navigable in f&é$.

Plaintiffs contend themaritime tort—which they describe as beinigipermissibly
excluded from fishing on public landoccurredon Golden Pond. In their complaint, Plaintiffs
allege they accessed Golden Pomda“vesse[that]is 24 [feet]in length and powereloly a 225
[horsepower]outboard motd21® through a series ofinterconnectednatural navigable
waterways'220 which connect Golden Pond to the Gulf Mex#b.Thus, Plaintiffs have
sufficiently allegedGolden Ponds an “interstate water[bay] that [is] navigable in fact222
Accordingly, Golden Pondmeets the definition ofnavigablewater$ for the purposes of
maritime jurisdiction223Further, tiarteredishingtours which by nature tak@lace on water,

beara significant relationship to traditional maritinaetivity.224 Accordingly, with respect to

216 Richendollar 819 F.2dat 127 (quoting Aviation, Inc, 409 U.S.at268);see also Sander861 F.2dat
1376-77 (citation omitted).

217The Daniel Ball 77 U.S.at 563;see also The Montell@7 U.S.at442 (recognizing that if a waterway is
capable of being used for commerce, it is navigabl

218 Rapanos547 U.Sat 723 (noting the traditional definition of navigabhaters, rejecting the argument
that only actuallynavigable waters can be regulated by the Clean WAte, and holding the word
“navigable” in the Act cannot be divested ofmleaning).

219R. Doc. 25 at | 14.

220d. at 11 15, 16.

221Seeidat 1 8 (alleging that Golden Pond is “a tidal irhced lake situated south and west of Bay Rambo
which is north of Grand Isle, Louisiana, within ttexritorial bounds of Lafourche Parish, Louisiaver
80 acres in area, the Golden Pond is presentlyequide of commercial navigation, is subject toailid
influence, and is connected to numerous navigaidlel rivers, lakes, and bays, to Caminada Bay which
flows into the Gulf of Mexico. Thee bodies of water form a continuous, navigablehtvigy on which
commercial activity takes place”).

222Rapanos547 U.Sat 723 (noting the traditional definition of navigable veas, rejecting the argument
that only actuallynavigable waters can be regulated by the Clean WAte, and holding the word
“navigable” in the Act cannot be divested of allaméng).

223S5ee PPL Montand,LC v. Montana 565 U.S. 576, 53192 (2012) (notingrhe Daniel Balfformulation

of navigability, “concerning federal power to regteé navigation,” “is not applied in the same wag” i
different types of cases).

224 See Foremost Ins. Co. v. Richardsd®b7 US. 668, 67576 (1982) (holding “pleasure boats” bear “a
significant relationship with maritime commerce”).
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Plaintiffs maritimetort claimsagainst the Castex Defendants, the Court find&ffsi have
sufficiently pleaded facts to establish this Caiadmiralty jurisdiction.

Having established the Coustmaritime jurisdiction, to survive the motion to
dismiss Plaintiffs amended complainmust state a claim that is plausible on its face,
supported by factual allegations that would entitlem to relief. In this cas®laintiffs
allegethe Castex Defendantsrtiouslyinterfered with Plaintiffsright to fish onwaters
open to the publié?s Plaintiffs assert their right to fish on public veas exists in the
Louisiana Constitution, which provides that theefdem to hunt, fish, and trap wildlife is
a valued natural heritage that will be forever mreed?2¢ They also find support in the
Louisiana Civil Code, which provides that everyone hias right to fish in the State
waters227 Plaintiffs' cause of action in tontestson two alternative theories: (1) théte
bed ofGolden Ponds owned by the State of Louisiaraand held in public trusand (2)
thatGolden Pond is encumbered by a federal navigatisaalitude

In support of their contentiothatthe bed ofGolden Ponds owned by the State
and “insusceptible of private ownersHiplaintiffs argue that, because Golden Pond is
navigable infact, it “is navigable in law?28 and thereforeisubject to the Public Trust
Doctrine’229Becausehewaterbottom of Golden Ponid held by the State ipublictrust,
Plaintiffs submitthe State cold not have validly conveyetthe bed of5olden Pondo the

Castex Defendants or their predecessors in ##eAlternatively, Plaintiffs claimthe

225 Plaintiffs allege Golden Pond is “insusceptiblepoivate ownership.” R. Doc. 25 at  8(N).
226 Seel A. CONST. art. I, § 27.

227Seela. Civ. Code af. 452.

228R. Doc. 41at 9.

229]d. at 12.

230 |d
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waters ofGolden Pondaresubject to a federal navigational servitude, whibley aver
“includes the right to commercially fisig31

In response, the CeexDefendants argue the Fifth Circlsit993 and 1995 rulings
in Dardar v. Lafourche Realty Co., In@reclude Plaintiffs claims232 In Dardar,
commercial fishermen sued the Lafourche Realty Camp which at the time owned
Golden Pond, seeking the right to use the systemawefgable waters on the Lafourche
Realty property:33 “The State of Louisiana intervened, asserting atraftpublic use of
the waters and claiming title to the water bodiad aver twelve thousand acres of land
under the water%234 Ultimately, in two separate opinions, the Fifth Circuit denined
the property at issue iDardar is notowned by the State, is nstbject to the public trust
and B not encumbered by a navigational servitd¥dt is undisputed that Golden Pond
is situated within the boundarie$the propertyat issue inrDardar.236

The preclusive effect of prior judgment is defined by claim preclusion and issue
preclusion, which are collectively referred to ‘ags judicatd.23” Issue preclusionor
“collateral estoppé€lbars“successive litigation of an issue of fact or lawuadly litigated

and resolved in a valid court determination essdrnt the prior judgmenteven if the

2311d. at 17.
232985 F.2d 824 (5th Cir. 1993); 55 F.3d 1082 (5th. €&95).
233Dardar |, 985F.2d at 826.

234|d_
235 |d. (“Upon finding that none of the Lafourche Realtyoperty constituted the ‘bottoms of natural
navigable water bodies . . . [or] the seashore district court concluded that the State did not afoul of

any restriction on alienation of public things. $hionclusion was correct. At the time of the isstmbf
patents, the property consistefl anly inland nonnavigable water bodies and swamp land subject to
overflon—neither of which is inalienable public property uardhe Code.”)Dardar Il, 55 F.3d at 1083,
1086 (stating that the “application of thkaiser Aetnatest inexorably leads to the conclusion that the
federal navigational servitude should not be impidke

236 According to Plaintiffs, “Golden Pond is a natugadiisting lake, . . . [t]he majority of [which]la within
Section 19 of T[ownship] 20 S[outh], R[ange] 23 Efg in Lafourche Parish.” R. Doc. 25 at § 8(A)her
Dardar decisions expressly addressi entirety of this same Section ®eeRec. Doc. 154 at 3 (listing
the exact areas at issuelardar, including “Township 20 South, Range 23 East[f&section[] . .. 19");
see alsoR. Doc. 494 (displaying an aerial map of the Golden Pond shgwit falls within theDardar
judgment’s boundaries).

237Taylor v. Sturgell553 U.S. 880, 892 (2008).
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issue recurs in the context of a differenticld 238 Issue preclusiois intended to protect
parties from multiple lawsuits, to avoid the poskip of inconsistent decisions, and to
conserve judicial resourcés?

Although the Federal Rules of Civil Procedure getlgrrequire an affirmative
defensejncluding one based in res judicata, be pleadetthéndefendars answer, a claim
may also be dismissed on a Rule 12(b)(6) moti@nsificcessful affirmative defense appears
clearly on the face of the pleading®. Thus, the court may dismiss a claim undrarle
12(b)(6) if it appears from the face of the comptdahat the claim is barred bbgs judicata4!
Alitigant who was not a party to the prior suitneeot be said to havinad a'full and fair
opportunity to litigatéthe claims and issues settlad the prior lawsuit?*2and therefore,
issue preclusion generally cannot be applied agains. There are, however, six
exceptions to the rule against nonparty preclusasarticulated bythe U.S. Supreme
Court inTaylor v. Sturgelp43

Relevant to the ase at bar isTaylors third exception,the “adequate
representatiohexception244Pursuant to this exceptiola nonparty may be bound by a
judgment because she waslequately represented by someone with the saneeests
who [wa]s a partyto the suit’245For the adequate representatierception to apply in

this case, the Court must find (1) Plaintiffaterest and the interest of the State of

238|d. (quotingNew Hampshire v. Main®32 U.S. 742, 748, (2001)).

239 ytle v. Household Mfg., Inc494 U.S. 545 (1990) (citindontana v. United State440 U.S. 147 (1979)).
240 Kan. Reinsurance Co. v. Cong. Mktg. Corp. of T2R.F.3d 1362, 1366 (5th Cir. 1994lark v. Amoco
Prod. Co, 794 F.2d 967, 970 (5th Cir. 198&)grter &Sons, Inc. v. Dinkler Hotels Cd99 F.2d 854, 855 (5th
Cir. 1952);see aso Clifton v. Warnaco, IncNos. 9410226 & 9410657 1995 WL 295863, at *6 n.13 (5th Cir.
April 18, 1995);Boone v. Kurtz617 F.2d 435, 436 (5th Cir. 1980) (permittisga spontelismissal on res
judicata grounds when, in the interest of judigabnomy, both actions were brought before the seaonet,
even though the record contained neither the compteor the order of dismissal in the earlier andio
241See, e.gCade v. U.S. Postal Servi5 F. Appx 323 (5th Cir. 2002).

242|d_

243553 U.S. 880 (2008).

2441d. (quotingRichards v. Jefferson Cty517 U.S. 793, 789 (1996) (internal quotation nsaoknitted)).
2451d.
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Louisiana in Dardar are aligned, and (2) the State of Louisiana wadngcin a
representative capacity in tiardar litigation.246

In Dardar, the State of Louisiananade the argumenPlaintiffs now assert
namely, thathe bed ofGolden Ponds property ofthe Stateof Louisianaheld in public
trustand, therefore, the public has a right to use sens,and/orthe waters of Golden
Pond areencumbered by a federal navigational servitadé, therefore Golden Pond is
accessibleto the public.“[T]he proposition that governments may represent p&iva
interests in litigation, precluding relitigations ctlear;24” so long as the representation
was adequate. Plaintiffs make no allegations that3tate of Louisiana did not adequately
represent the interests of the public in tBbardar litigation. It is clear thatthe
relationship between the State of Louisiana, actindgpehalf of the public, and Carpenter,
a member of the public, i€lose enough to preclude relitigatit#8

Having determined thé'adequate representatibrexceptionto the bar on

nonparty issue preclusiapplies in this case, the Court next determinestivbreeach of

246 See idat 900.

247Southwest Airline€o. v. Tex. Intl Airlines, In¢.546 F.2d 8498 (5th Cir. 1977) The Court noteshat

in Southwest Airlinesthe Fifth Circuit referred to this exception t@mparty preclusion as “virtual
representation,” an exception explicitly rejectgdtbe U.S. Supreme Court Bturgell Closer examination
of the Fifth Circuit’s opinion inSouttwestAirlines, however, reveals the concept analyzed in that tase
more properlyreferred to as the “adequate repriegén” exception. For example, in determining wihet

an exception to the bar on nonparty preclusion iglpin Southweshirlines, theFifth Circuit looked to
the Restatement (Second) of Judgments sectiorhélsame section of the Restatement to which the U.S
Supreme Court cited in concluding the adequate esgpmtation exception remained viableSturgell
Compare Southwest Airline846 F.2d at 98with Taylor, 553 U.S. at 894. Additionally, iNevada v.
United Statesthe U.S. Supreme Court explained, citing Restaetr(Second) of Judgments § 41(d), that
it cannot “consistently with any principle, be tod¢ed that, after the Uratl States on behalf of its wards
had invoked the jurisdiction of it courts . . . geewards should themselves be permitted to retitiga
question.” 463 U.S. 110 (1983) (quotitteckman v. United State224 U.S. 413, 446 (1912)) (citing
RESTATEMENT(SECOND) OF JUDGMENTS841(d) (1982)).

248 Southwest Airlines546 F.2d at 98see also Nevadal63 U.S. at 142 (“There can be no more complete
representation than that on the part of the Uni&tdtes in acting on behalf of [its] dependents .".
(quotingHedkman 224 U.S. at 444)RESTATEMENT(SECOND) OF JUDGMENTS841(d) (explaining that where

a public official or agency exercises his “authgtib maintain or defend litigation on behalf of indiuals

or of a collective public interest,” he “represestech other persons for the purposes of litigationcerning
the interests in question and the judgment is bigdn them™). The Court notes that access to aipubl
waterbody is not “personal in nature,” as it does concern a person’s individually heldyhit, such as the
right to vote or the deprivation of personal profyeBee Richardss17 U.S. at 80402 &n.6.
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the elements of collateral estoppel are netestablish collateral estoppel, a party must
show“(1) that the issue at stake [is] identical to theadnvolved in the prior litigation;
(2) that the issue has been actually litigated hie prior litigation; and (3) that the
determination of the issue in the prior litigatibas been a critical and necessary part of
the judgment in that earlier actiga4®

The issus at stake in this case anlde issuest stakein theDardar litigation are
identical. In this caseas inDardar, theunderlyingissueis whetherthe waters oGolden
Pond areaccessiblego the public.As in Dardar, answering this question depends on
whether(1) the bed of Golden Pond is owned by the State ofdiana andheld in public
trustfor the use of the people of Louisigd® or (2) Golden Pond i€ncumbered byp
federal navigational servitudél

1. Public Trust Doctrine

Plaintiffs first argue Golden Pond is accessitwiéhe public, as it is subject to the
public trust doctrine.In support of this claim, Plaintiffs, like the Statélouisiana in
Dardar, argue“Whether the area in question was navigable in 181 no moment to
theissues before this Court in 201[8P2Plaintiffs are mistaken.

As the Fifth Circuitin Dardar | explained,“Louisiana, upon attaining statehood
[in 1812], received ownership of all navigable watwithin its borders and all tide waters

and the lands under them from the United Stateguhlic trust’253 The Fifth Circuit

249Rabo Agrifinance, Inc. v. Terra XXI, Ltch83 F.3d 348, 353 (5th Cir. 2009) (cititehling v. CBS721
F.2d 506, 508 (5th Cir983)).

250 Dardar I, 985 F.2d aB26.

251Dardar Il, 55 F.3d 3d at 1083, 1086

252See idat 831 (noting that the State of Louisiana arguwdtérs which are today saline, subject to ebb
and flow of the tide, and de facto used in commadrcavigation” are State owned).

253 Dardar I, 985 F.2d at 827 (citinBhillips Petroleum Co. v. Mississippi84 U.S. 469, 47931 (1988));
see also State v. Jefferson Island Salt Mining, @63 So. 145, 152 (La. 1935) (“The title of thatst is
dependent upon the navigability of [thaterbody] in 1812, the date of the admission ofis@na into the
Union.If at that timethe [waterbody] was a navigable body of water|[lJodits bed below high water mark
became the property of the state in virtue of Indrerent sovereignty.” (emphiasadded))).
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noted, howeverthat non-navigable waters such dswamplands subject to overfléw
could be conveyed from the State to private owrtétdJIltimately, the Fifth Circuit held
that,“[pJursuant to the Swamp Land Grant Acts of 1849 &880’ “[t]he State conveyed
the water bttoms [at issue in this case] by various transterfCaste’s] ancestorsn-
title between 1861 and 190255 The Fifth Circuit affirmedhe district cours“finding that
no natural navigable water bodies existed on tlopprtyin 1812 and therefore rejected
the Statés contention that the water bottoms at issuPardar wereowned by the State
and, thereforesubject to the pblictrust 256

2. Federal Navigational Servitude

In support of their maritime tort/negligence claiflaintiffs next argue Golden

Pond is subject to a federal navigational servitiddée navigational servitude arises by
virtue ofthe Commerce Clause in some navigablewsd®5"When a water body is subject
to a navigational servitude, it gives rise to tight of the public to use those waterways
as“continuous highways for the purpose of navigatiorinterstate commerces8 This
servitude does not, however, extend to all navigafshters generally; rathefunless a
navigational servitude is imposed omwaterway, the public has no right to uséat? “A
landowner whose properties contain navigable waageamay escape this servitude by
showing either that the waterways were not navigatkheir natural state or, if naturally

navigable, by demonstratirtbat his interests outweigh those of the pubire.

2541d. at 826.

2551d. The original quote states “The State conveyed theewbottoms by various transfersltafourche
Realty'sancestorsn-title between 1861 and 1901"; however, LafourchalReconveyed the land to Castex
in 2008. R. Doc. 18.

2561d. at 826-32.

257Dardar I, 985 F.2d at 832.

258 |d

259]d. (citing United States v. Kaiser Aetné44 U.S. 164, 175 (1979)).

260 Dardar Il, 55 F.3dat 1084.
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In Kaiser Aetna v. United Statethe U.S. Supreme Court noted several factors
indicating no navigational servitude was imposedompa Pond, the water body at issue in
that case, despite its being navtgin fact:

1) Kuapa Pond in its natural state could not haaenbnavigated and was not
comparable to the major natural bodies of watewhach the servitude had
earlier been applied; 2) the pond was private propender Hawaiian law; 3)
the pond hadeen converted to a navigable body of water bypétgtioners
through the investment of private funds; and 4) ®@e&ps had earlier
consented to the conversiéfi.

In Dardar Il, the Fifth Circuit evaluated whether tivaterbodiest issue in thatase,
including Golden Pond, wersubject to a navigational servitude. In its evalratunder the
Kaiser Aetndramework, the aurtconsideredvhether (1) “the waterway was navigable in its
natural state and is comparable to other waterlsodmon which the seitude has been
imposed; (2) “is on private property and made navigable with geviunds; and(3) “was
made navigable by actions approved by the CorpEnagfineers.262 The Fifth Circuit held
Bayou Ferblanc and Bayou Ramheere not naturally navigabfeand thus;the public had
no right to their free useAddressing‘'the remaining waterbodies within the subject drea,
which included Golden Pond, the Fifth Circhéldthat, even though Golden Pond is navigable
in fact,“the remainindaiser Aetndactors would militate agast imposition ofthe servitutte

The record clearly reflects thatl of the remaining waterways at issue are
privately owned and that their owners exclude oshfeom entry. The record
also reflects that the waterbodies prdsemavigable were not navigable in their
natural state. Finally, the improvements makingsthbodies navigable were
accomplished with private funds after receipt gbieqval from the Army Corps
of Engineergs3

261Dardar |, 985 F.2d at 83%citing Kaiser Aetna444 U.S. at 17879).
262Dardar Il, 55 F.3d atl085.
263]d. at 1086.
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Based on these facts, the Fifth Circuit cloided that théapplication of the&aiser Aetnaest
inexorably leads to the conclusion that the federavigational servitude should not be
imposedon Golden Pong264

It appears from the face of the complaint that Ri&gimaritime tort/ negligence
claims are barred by collateral estopp®IThe Court findgheissue of whetherGolden
Pondis accessible to the publie@ause its bed is subject to the public trustitineand
whetherits waters are encumbered by a federal navigatisealitude aredentical to the
issues before the Fifth Circuit in thdardar litigation. Moreover, thesassues were
actually litigated inDardar, and the Fifth Circuis determination of thosissues was a
critical and necessary part of its judgmeémtAs a resultPlaintiffs are precluded from
bringing their maritime tort claims based on thesahy that they were wrongfully
excludel from a watebodysituated on a waterbed owned by the State andihgidblic
trust or thatthe waters of Golden Pond aaecessible tahe public by virtue of being
encumbeed by a navigational servitudé” Bound by the Fifth Circuis factual findings
in Dardar, dismissal of Plaintiffsclaims against the Castex Defendants is warranted b
reason ofres judicata68 Accordingly, Plaintiffs maritime tort and negligence claims

against the Castex Defendants must be dismissed.

2641d.

265See Caded5 F. Appx at 323.

266 See Rabo Agrifinan¢®83 F.3d at 353.

267 Plaintiffs also allege that private persons hawvégat to fish on any waters that are encumbered by
Federal Navigational Servitude. This argumergxpressly foreclosed lBarm, 513 F.3dat 142-45 (“[T]he
[federal] navigational servitude does not creat@ht to fish on private riparian land.”).

268 See Caded45 F. Appx at 323. Further, the doctrine stire decisisapplies with “special force” to
decisions affecting title to lan@onfederated Salish and Kootenai Tribes v. Napé&b F.2d 951, 960 (9th
Cir. 1982). “Where questions arise which affectesitto land, it is of great importance to the puahlhat,
when they are once decided, they shontdlonger be considered open. Such decisions becares of
property, and many titles may be injuriously affattby their change . . .. Doubtful questions ohjeats
of this nature when once decided, should be comedi@o longer doubtful or subjett change.'United
States v. Title Ins. Cp265 U.S. 472, 486 (1924).
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B. Plaintiffs’ § 1983 Conspiracy Claim Against Plaisance

Plaintiffs allege Plaisance violated their constibmal rights by telling Plaintiffs to
leave the Castex pperty and subsequentipursuing a complaint26® According to
Plaintiffs amended complaint and supplemental memorandumsdtiae“conspired
[with the Sheriff Defendants] under color of stddes to deprive Plaintiffs of their rights,
privileges andmmunities” 270

For Plaintiffs to state a cause of action agairaisBnce, a private actor, under § 1983,
they must allege that he, as a person who deptlvenh of a federal right, was acting under
color of state lav¢’If Plaisance was a private citizenot acting under the color of state law at
the time he allegedly violated the Plairisiftonstitutional rights, he still may have lialyilit
under § 1983 ifhe conspired with or acted in cohwih state actoréd’2Anon-state actor may
be liable under 8983 if the private citizen was“willful participant in joint activity with the
State or its agent$73Thus, Plaisance may be individually liable und4©83 if he conspired
with the Sheriff Defendants to deprive Plaintiffgloeir constitutional righs. To state a claim
for conspiracy under § 1983, Plaintiffs must alled¢ an agreement between the private and
public defendants to commit an illegal act andg2eprivation of a constitutional right? To
establish the existence of a conspiracy,anpiff “must show that the defendants agreed to

commit an illegal acé7>and“allege specific facts to show [their] agreem&ii.

269R. Doc. 25 at 1 34.

2701d. at 1 55, 56seeR. Doc. 65 at 9.

271Priester v. Lowndes Cnty354 F.3d 414, 420 (5th Cir. 2004).

2721d. (citing Cinel v. Connick 15 F.3d 1338, 1342 (5t@ir. 1994)).

273Cinel, 15 F.3d at 1343.

274 Priester, 354 F.3d at 420.

275 Arsenaux v. Robert§26 F.2d 1022, 1024 (5th Cir. 1982ge alsddale v. Townley45 F.3d 914, 929
21 (5th Cir. 1995)Manton v. StrainNo. 090339, 2010 WL 4364552, at *6 (E.D. LacD21, 2010).

276 Priester, 354 F.3d at 412.
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Plaintiffs argue that Plaisance acted under col@tate law when he told Plaintiffs to
leave Golden Pondand subsequently notified the police of Plaintififeged trespass. This
argument implies that the ShesffDepartmeri$ role in issuing trespass warnings and
threatening arrest subjects a private citizen wdymorts a trespass to 8§ 1983 liabilityhis
bootstrap argument goes beyond that envisionetddsjoint activity test . . . . Neitheprivate
defendantsmisuse of a valid state statuteor ‘[p]olice reliance in making an arrest on
information given by a private partyenders a private partystate actot?’’ Thus, the Court
finds Plaisance was not acting the under colotateslaw when he told Plaintiffs to leave what
Plaisance believed to be private property, nor n@aacting as a state actor when he informed
the Sherifis Department of Rintiffs’ alleged trespass.

Plaintiffs amended complaint is devoid of any allegations estjgg Plaisance agreed
to conspire with the Sheriff Defendan®aintiffs describe no communications that would
provide circumstantial evidence of an agreenféhtConstruing the facts in the light most
favorable to Plaintiffs, the only contact the Cooould presumablinfer Plaisance had with
the Sherifls Departmentand not even necessarily with the Sheriff Defendémésnselves-
isthatPlaisance contacted tha&iffs Department tbpursuf[e] a complaint agnst Plaintiff
for trespassing?79 Even if Plaisance contacted the Sheriff's Departm#ns conductis not
sufficientevidence ofan agree[ment] to commit an illegal €82 and without more, does not

make out an actionable § 1983 conspiracy claimoAtiogly, this claim is dismissed.

277Blankenship653 F. App’x at 340 (quotinBaniel v. Ferguson839 F.2d 1124, 1130 (5th Cir. 1988)).
278 See generallR. Doc. 25.

27191d. at 1 34.

280 Priester, 354 F.3d at 420.
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C. Plaintiffs’ Sherman Act Claims Against the Castex Defendants

The Court dismisses PlaintifiSherman Act Claims against the Castex Deéertd for
the same reasons the Court dismissed PlainSfierman Act claims against the Sheriff
Defendant$8l

CONCLUSION

IT IS ORDERED that Defendants Sergeant Jeffery Prevost and Laf@iRarish
Sheriff Crag Webres motion or partialdismisalpursuant to Federal Rule of Civil Procedure
12(b)(6) is GRANTED. 282 Plaintiffs federal law claimsarisingunder42 U.S.C. § 1983
maritime tort, andl5 U.S.C. 88 1, 13, 18gainst Defendants Sergeant Jeffery Prevost and
Lafourche Parish Sheriff Craig Webre are herbb$MISSED WITH PREJUDICE.

IT IS FURTHER ORDERED that Defendants Castex Lafourche, LP and Glenn M.
Plaisancs motion for partial dismissgdursuant to Feder&ule of Civil Procedure 12(b)(63
GRANTED. 283 Plaintiffs’ federal law claimdor maritime tort andthosearising underl5
U.S.C. 88 1, 13, 18gainst Defendants Castex Lafourche, LP and GlenRldMsance are hereby
DISMISSED WITH PREJUDICE. Plaintiffs 42 U.S.C. § 198%onspiracy claimagainst
Defendant Glenn M. Plaisance is her€dpMISSED WITH PREJUDICE. 284

New Orleans, Louisiana, this23rd day of March, 2018.

RS TTTEY o‘ﬁeﬁ“’*““
UNITED STATES DISTRICT JUDGE

281Seethe Court’s discussioaupranotesl82-206.
282R. Doc. 34.

283R, Doc. 31.

284The Court defers ruling on Plaintiffs’ state lavaichs.
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