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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IVAN EUBANKS CIVIL ACTION
VERSUS NO. 17-1217
SASKIA O. EUBANKS SECTION: “E” ( 1)

ORDER AND REASONS

Before theCourt is Respondent Saskia O. Eubanks’ Motion fan@&ions and to
Vacate Protective OrdérPetitioner Ilvan Eubanks filed an objecti@iror the following
reasons, Respondent’'s motionGRANTED IN PART andDENIED IN PART.

BACKGROUND

On February 102017, Petitioner filed his Verified Complaint foreRurn of
Children to the Cayman Islands pursuant to the Ha@anvention on the Civil Aspects
of International Child Abductiod.This matter was tried before the Court, sittinghaitit
ajury, on May 11lttand May 12th of 20170n July 31,2017, the Court issued its Findings
of Fact and Conclusions of Law denying Mr. Eubantejuest for the return of the
children5

On July 3, 2017, Ms. Eubanks filed her Motion foanStions and to Vacate
Protective Ordef. Ms. Eubanks requests that the Court award sanctagasnst the
Petitioner, and his counsel, for their abuse of diszovery processMs. Eubanks also

requests that the Court vacate the Joint Prote@nger entered into on June 6, 2(¢17.

1R. Doc. 117.
2R. Doc. 121.
3R. Doc. 1.

4R. Docs. 96, 97.
5R. Doc. 125.

6 R. Doc. 117.
71d.

81d.
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LAW AND ANAL YSIS

Motion for Sanctions

Ms. Eubanks requests that the Court award sanctgasst thePetitioner, Mr.
Eubanksand his counsel, for their abuse of the discovenncpss? As explained in the
Court’sJuly 31, 201#Findings of Fact and Conclusions of LaMr. Eubanks clearly did
not comply withhisdiscovery obligations

On February 24, 2017, the Court entered an Ord#tiingea trial date on Mr.
Eubanks’ Petition and ordering the parties to compith certainpretrial deadlines,
including propounding wtten discovery by March ,32017and providing responses to
written discovery by March 10201710 Ms. Eubanksin compliance with the Order,
propoundedinterrogatories and Requests for Production of Dowentsto Mr. Eubanks
on March 3, 2017 Ms. Eubanksrequested thatMr. Eubanks produce any and all
correspondence between himself any prospective eyeplfrom January 1, 2015 to
present! Ms. Eubanks’ Interrogatories and Requests for Pobidn of Documents
clearly were not limited only to applicatiossibmittedduring this time period but also
requestednycorrespondence between Mr. Eubanks and a prosgestinployerBy the
terms of theFebruary 24, 201Order, Mr. Eubanks was requireld produce the
correspondence requested by March 10, 2H&was obligated taupplement or correct

his responsethrough the date of thieial under Federal Rule of Civil Procedure 26(e).

Mr. Eubanks’ responsao the requests for production and his responsaféeo

interrogatories did not include the names of ardividuals or entities he corresponded

o1d.

10 Rec. Doc. 15.

11SeeR. Doc. 125 at 3See alsdr. Doc. 1173 (Ms. Eubanks’Interrogatories and Requests fardRction
of Documents)



with regarding employment during 208 2017 Nor did his response includ®pies of
correspondence between himself and any prospeetyeloyer during 2016r 201712

On the first day ofrial, May 11, 2017, Mr. Ebanks testified on direct that he did
not apply for any jobs during 2016. On cremssamination, Mr. Eubanks admitted that he
applied for a position with the United States Ddpaent of State in March 20 1&fter
the trial recessed for the dain a confeencein chambers with all counsethe Court
orderedMr. Eubanks to search his emails and provide Mdadnks and her counsel with
complete responses to her Interrogatories and Raquier Production of Documentise
following morning

The following mornng, the Court began the day by questioning coufseMr.
Eubanks about the documents the Court had ordemado producel3 Counsel forMr.
Eubanksfirst responded that all of the documents had aygaeen produced and then
admitted that he did havende additional documents At the end of the second day of
trial, the Courtstill was not satisfied thatMr. Eubanks had produced all responsive
documents. The Coudrdered Mr. Eubanks to retain a thiparty vendor to perform a
complete search of his emails to identify any cep@ndence with potential employers
during 2016 Only when the Court orderetthata third partyperformthe searctwere
the vast majority of the documents requested byBdshanks finally produceéf.

As a result of thee untimely dsclosures, Ms. Eubanks requests that the Court
award sanctions against the Petitioner, Mr. Eubaakd his counsel, pursuant to leedl

Rule of Civil Procedure 37(c)(@) because of their failure to providdocuments and

2SeeR. Doc. 125 at 3 (citing R. Docs. 9at 412, 1173 at 241).
13 Rec. Doc. 12°at 3-5.

“1d.

151d. at 1518.

16 Court Exhibit 2



information as required by Rul6(a) or (e) Mr. Eubanks argues the Federal Rules do
not allow for the imposition of sanctions in thigusation because Ms. Eubanks did not
file a motion to compel a more complete responskeedidiscovery requests.

Rule 37(c)(1)of the Federal Rules of Civil Procedupeovides:

If a party fails to provide information or identify witness as required by

Rule 26(a) or (e), the partyis not allowed to tis&t information or witness

to supply evidence on a motion, at a hearing, a &ial, unless theailure

was substantially justified or is harmless. In adudh to or instead of this

sanction, the court, on motion and after givingogxportunity to be heard:

(A) may order payment of the reasonable expensesluding
attorney’s fees, caused by theldaie;

(B) may inform the jury of the party’s failure; and

(C) may impose other appropriate sanctions inclgdamy of the
orders listed in Rule37(b)(2)(A)€vi). 17

It is clear from the face of the rule that “Rule(8){1) is intended to prevent tipgactice
of 'sandbagging’ an pposing party with new evidentby failing to produce documents
the party wishes to use in his own casRule 37(c)(1) does not apply to the situatioow
beforethe Court as Mr. Eubanks clearlywas not attempting to use @ence of his
continued search famployment in the United States during 2016 aseviek in support
of his complaint. Instead, Mr. Eubanks was attemg@tio keepthis evidence from Ms.
Eubanks and the Court altogether.

Although Ms. Eubanks may not segkayment of herreasonable expenses,
including attorney’s feesinderRule 37(c)(1), she may pursue sanctions pursuaRute
37(b)(2). Rule 37(b)(2)(A) provides: “If a party arparty’s officer, director, or managing

agent— or a witness designated undeule 30(b)(6) or 31(a)(4) fails to obey an order

7FeED.R.CIv.P.37(c)(2).
18 New World Solutions, Inc. v. NameMedia, IM&0 F. Supp. 3d 287, 304 (E.D.N.Y. 2015) (citato
omitted).
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to provide or permit discovery, including an orderder Rule 26(f), 35, or 37(a), the court
where the action is pending may issue further justeos.™ Rule 37(b)(2)(C) provides:
“Instead of or in addibn to the orders above, the court must order tbeltkdient party,
the attorney advising that party, or both to pag tteasonable expenses, including
attorney’s fees, caused by the failure, unlesdailere was substantially justified or other
circumgances make an award of expenses unjgsA’sanction under Rule 37(b)(2) is
not contingent on a parsyfirst filing a motion to compet!insteadthe offending party
may be ordered to pay reasonable expenses, induditorney’s feesbased onhis
unjudified behavior.

“The definition of ‘order’in Rule 37(b) has been delaroadly.?2 “Sanctions may be
imposed even for a violation of a court’s oral ordas long as a party has ‘unequivocal
notice that a court has asked that certain docuskeafproduced.23 The Court’swritten
Order of February 24, 203%and the Court'®ral orderon May 11, 2017/oth qualifyas
orders under Rule 37(b)(2), as theyovided unequivocal notice to Mr. Eubanks of the
documents that were to be producédr. Eubanks’'subsequent production of 1,800
emails after the search by theetained thirdparty vendor, demonstrateghat Mr.
Eubanks did not comply with the Court’s ordef February 24, 2017 and May 11, 2047

a timely mannerMr. Eubanks has provided no justification for Fadure to comply with

Y Fed. R. Civ. P. 37(b)(2)(A).

201d. at (b)(2)(C).

21McCleod, Alexander, Powel & Afelv. Quarles 894 F.2d 1482, 1485 (5th Cir. 1990) (“First, aner is
not always a prerequisite to the imposition of dércs. Courts have held that [R]ule 37(b) sanctioas
be imposed even without an existing order to confpélterations added).

22Dreith v. Nu Image, In¢648 F.3d 779, 787 (9th Cir. 2011) (quotidgigard Sec. Ins. Co. v. Lakewood
Engg & Mfg. Corp.,982 F.2d 363, 368 (9th Cir. 19925ee alspHepinstall v. Blount3 F.3d 439, *2 n.6
(5th Cir. 1993) (“We have interpreted ‘court ordender Rule 37(b) broadly.” (CitingcLeod, Alexander,
Powel & Apffe] 894 F.2d at 1485)).

23|d. (quotingUnigard Sec. Ins. Cp982 F.2d at 368 (citingenry v. Sneiders490 F.2d 315, 318 (9th
Cir. 1974)).

24 Rec. Doc. 15.



the Court’s ordes and the Court knows afo other ciramstanceshat wouldmake an
award of expenses unjugiccordingly,pursuant to Rule 37(b)(2))r. Eubanks is ordered
to pay Ms. Eubanks’reasonable expensassed byis failure to comply witlthe Court’s
orders including her attorney’s fee$his matte is referredto theassigned magistrate
judge for a calculation dhe amount owed>

Il. Motion to VacateProtective Order

Ms. Eubanks’ motion also requests that the Courata the Joint Protéwe
Order, entered on June 6, 20?67¢covering correspondenalating to Mr. Eubanks’
application to the State DepartmefitThe Court finds that Ms. Eubanks’ motidras
merit. Courts have recognized that the common law “essalels a presumption of public
access to judicial record$“Although the common law righaf access to judicial records
is not absolute, the district court’s discretiomgeal the record of judicial proceedings is
to be exercised charily?® This right of public access to judicial records &ep even in
casesn whichthe information may ndbe of particular interest to the pubfi¢‘Although
countervailing interests may outweigh the rightpafblic access, the party seeking to
overcome the presumption of access bears the buofishowing that the interest in

secrecy outweighs the presumptit??

25 Ms. Eubanks’ motion for sanctions is denied witBpect to her request that Mr. Eubanks’counsel also
be sanctioned but the Court admits this was a atase. The attorneys are reminded of their oblagatd
certify discovery responses only after a reasonatgeiry that a disclosure is complete and corr&ae
FED.R.Civ.P.26(g)(1).It does not appear that the attorneys complied wiik obligation when they
relied solely on Mr. Eubanks’searches of dimsail.

26 R, Doc. 106.

27The Joint Protective Order applies only to @apondence and documents relatiod/r. Eubanks’
applicationsubmitted taheUnited States State DepartmeB8teCourt Exhibit 3 andocs. 1113, 1114,
1115.

28SECvV. VarlWWaeyenberghe90 F.2d 845, 848 (5th Cir. 1993) (citihdtlejohn v. BIC Corp, 851 F.2d
673,678 (3d Cir. 1988)).

291d. (quotingFederal Savings &Loan Ins. Corp. v. Blai®08 F.2d 395, 399 (5th Cir. 1987)).

30 See, e.g., Marcias v. Aaron Rents, |®88 F. Appx 913, 915 (5th Cir. 2008).

31Jaufre ex rel. Jaufre v. TaylpB51 F. Supp. 2d 514, 516 (E.D. La. 2005) (citiregicadia, Inc. v.
Applied Extrusion Technologies, In®98 F.2d 157, 165 (3d Cir. 1993)).
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Ms. Eubankgonsented to the entry of tipeotective order to expedite production
of documents related to Mr. Eubanks’ applicationhwihe State Departmenthe trial
was ongoing Mr. Eubanks represented that the State Departmeqtired that the
documents be kept confidentidls. Eubanksieeded the documents right awandthe
entry of the protective order was the quickest waybtain the documenits$n reality,
confidentiality through the entry o& protective order was notequired by the
Depatment of StateMr. Eubanks has providedo other justification to overcome the
presumptionthat the records should be made accessible to tiibdigp The Court finds
that with respect to Mr. Eubankgb applicationto the State Department, there is no
justification for a protective orde¥ Accordingly, the Court'sorder enteringhe Joint
Protective Order is vacated and the Joint Proted@ivder is withdrawr$3

CONCLUSION

For the foregoing reasons;

IT IS ORDERED that Ms. Eubanks’ Motion for Sanctionsnd to Vacate
Protective Ordet*is GRANTED IN PART andDENIED IN PART.

IT IS FURTHER ORDERED that Ms. Eubanks’ Motion for Sanctions is
GRANTED to the extent sheeeks to impose sanctions Mr. Eubankdor hisfailure to
obeythe Court'®orders.The CourtREFERS the determination of the amount of damage

caused by Mr. Eubanks’failute the magistrate judge.

32Court Ex.2 (R. Docs. 113, 1114, 1115). Mr. Eubanks maghoose tseek a protective in the state court
proceedings, if he believes such an order is neagss

33R. Doc. 106.

34R. Doc. 117.



IT IS FURTHER ORDERED that Ms. Eubanks’ Motion for Sanctions is
DENIED to the extent sheeeks to impose sanctions against Mr. Eubanks’ seufor
discovery violations.

IT IS FURTHER ORDERED that Ms. Eubanks’ Motion to Vacate Protective
Order isGRANTED . The Court’s Ordeenteringthe Joint Protective Ordéris hereby
VACATED and the Protective Order is herebi THDRAWN.

New Orleans, Louisiana, this4th day of August, 20 17.

_____ Sﬂé:@_ M%________

SUSIE MO
UNITED STATES DISTRICT JUDGE

35R. Doc. 106



