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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ENDURANCE AMERICAN SPECIALTY CIVIL ACTION
INSURANCE COMPANY,
Plaintiff

VERSUS NO. 17-1293
DUAL TRUCKING AND TRANSPORT, SECTION: “E” ( 3)

LLC ET AL.,
Defendants

ORDER AND REASONS

Plaintiff Endurance American Specialty Insurancen@any (“Endurance”) brings
the instant suit against Defendants Dual Truckind dransport, LLC (“DTT) and Dual
Trucking, Inc. ("DTI"), seeking a declaratory jud@mt of its obligations to DTl and DTT
under insurance policies Endurance issuedhem1Before the Court arenotions to
dismiss onabstentiongroundsor, in the alternative, oforum nonconveniengrounds
filed by DTT2and DTI3 Endurance opposdhese motiond For the reasons that follow,
Defendants motions to dismiss on abstention grounds @&NIED. Defendants
motions in the alternative to dismiss torum non conveniengrounds ae construed as
motions totransfervenue pursuant to 28 U.S.C. 1404(a) &BRANTED . The Court
orders thatthe abovecaptioned case iSRANSFERRED TO THE DISTRICT OF

MONTANA, BILLINGS DIVISION

1R. Doc. 71
2R. Doc. 50.
3R. Doc. 51.
4R. Doc. 52.
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BACKGROUND

Defendants DTl and DTT are defendantswo lawsuts in Montana state court
allegingDTI and DTToperated a solid waste management system thatdntedtoxic
and hazardous materiadsito property they leaseédlThe lawsuits in Montana state court
were commenced in 2014 and 2®15TI and DTTnotified their insurerEnduranceof
the lawsuits pending against them, and Enduraneeasiding DTl and DTT a defense
in both suitssubject to a reservation of right&ndurance is not a party to the lawsuits
in Montana state couf.

Endurance inswad DTI and DTT under separate but “substantiallgnitdcal”
pollution liability policies? The policies state Enduranedll indemnify DTI and DTT
from damages “result[ing] from a pollution condiiat any site” where DTl and DTT
perform “contracting or emediation operations,” subject to certain conadisioand
exclusions!® The policy excludes, among other categories ofhecti

1) claims *“arising from any insured [party] intentional willful or

deliberate noncompliance with any statutg] [fegulatiori;

2) claims “arising from an illegal, dishonest, fraudnt, criminal, or

malidous act by any insured” party;

3) claims “arising out of any waste . . . transport&upped or delivered,

... toanylocation located beyond the boundaoifes site” where an
insured partyperforms contracting or remediationr

4) claims for “any property damage to any real or peid property that

was owned . . . rented, occupied, or in the canst@dy or control of
anyinsured” party!

5R. Doc.37at9, 136; R.Doc.41at5h, 136; ReDi at5, 136. DTl and DTT are both defendantsrie
suit, and DTT is the sole defendant in the othrRerDoc. 37 at 9, 1 35; 11, § 43; R. Doc. 41 at 3596, 1 43;
R. Doc. 42 at 5, 1 35; 6, 7 43.

6R. Doc.37at9, §35;11,143; R. Doc. 41at 3596, {1 43; R. Doc. 42 at 5, 1 35; 6, 1 43.

7"R.Doc. 37 at13,952; R.Doc.41at 7,1 52; BcH2 at 7, | 52.

8 R. Doc. 501 at 5; R. Doc. 51 at 5.

9 R. Doc. 37 at 1314, 1 53-56; R. Doc. 41 a8, { 53-56; R. Doc. 42 at-78, 1 53-56.

R. Doc.37at 14, 157; R. Doc.41at 8, 57; Bc.Di2 at 8,  57.

11R. Doc. 37 at 1819, 1 58 (italics omitted); R. Doc. 41 at 8, 1 B8;Doc. 42 at 8, 1 58.
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On February 14, 2017, Endurance filed the instarnt against DTl and DTTF2
Endurance requests a declaratory judgment of itgations to DTl and DTT under the
insurance policies Endurance issuedhem, and a judgment declaring Endurance owes
them no defense or indemnity coverage in the latsguending in Montana state cou#t.

On April 13, 2017, DTl and DTT filed separate butstantially identical motions
to dismiss for lack of jurisdiction or, alternatlyefor lack of proper venué& On April 11,
2018, the Court issued an order finding deficientdlrancés jurisdictional allegations,
granting Endurance leave to amend its complainty denying Defendantsnotions
without prejudice’>Endurance filed an Amended Complaint on April 28,12 % and a
Second Amended Complaint on May 17, 2018.

On July 9, 2018, DTI and DTT filed the instant nootg28 in which they make
arguments identical to those they made in theirioms to dismiss of April 13, 201%.
Defendants argue abstention is warranted urBrdihart v. Excess Ins. Co. of ARp
because of the pending actions in Montana statetcéuDefendants argue in the
alternativethat the Court should dismiss the case “for improgsue under the doctrine
offorum non convenien®2in the portion of their motions dealing with venaredforum
non conveniendDefendants request the Court “dismiss this casa{ least transfer it to

Montana),” and cite 28 U.S.C. 1404(a), which gowenmenue transfe#d Several of the

2R. Doc. 1

B1d.

14R. Docs. 11, 12.

B R. Doc. 22.

16 R. Doc. 31

7R. Doc. 37.

18 R. Docs. 50, 51.

B Endurance opposed on July 17, 20R8 Doc. 52.
20316 U.S. 4911942).

21R. Docs. 11, 12.

22R, Doc. 501 at 8; R. Doc. 51 at 8.
23R. Doc. 501 at 8; R. Doc. 51 at 8.



cases Defendants cite deal with venue transfer,disissalk* As a resultthe Court
construes Defendantsotionsto dismiss orforum non conveniengrounds as motions
to transfer venue pursuant to 28 U.S.C. 1404(a).

On September 24, 2018, Endurance filed a Third Adezh Complaint.On
September26, 2018, the Court ordered Endurce to amend its complaint to allege
sufficiently the citizenship of DTF>Endurance filed it$ourthAmended Complaint on
October 3, 2018% The claims in the Fourth Amended Complaint are saisgally
identical to the claims in the Second Amended Camtl2’ As a result, the Court
construes Defendantsiotions to dismiss the claims in the Second Amen@enhplaint
or, in the alternative, to transfer venwes motions to dismiss the claims in the Fourth
Amended Complaint or, in the alternative, to trarskenue.

LAW AND ANALYSIS

The Court finds abstention is not warranted in taseThe case is justiciabland
the Court has authority to grant Plainsfrequest fo declaratory reliefThere is no
parallel state action involving the same parties] deciding this case would not implicate
principles of federalism and comity, fairness coma or issues of judicial economy. As
a result, the Court does not abstain.

The Court transfers this case to the District ofrfi¥ena. The case could have been
broudht in MontanaBecausehe withesses and evidence relevant to the factsalds in
the case are in Montantransfer serves the convenience of the partigsvatnesses and

the interests of judicial economy.

24R. Doc. 501 at 8-10; R. Doc. 511 at 8-10.
25R. Doc. 8.

26 R. Doc.71.

27Compared.with R. Doc. 37



[ Abstention is not warranted underBrillhart.

The Declaratory Judgment Aét“is an enabling act, which confers discretion on
the courts rather than an absolute right on adiig?2°“The Declaratory Judgment Act
has been understood to confer on federal courtgumiand substantial discretion in
decding whether to declare the rights of litigan®.”In the declaratory judgment
context, the normal principle that federal courb®gld adjudicate claims within their
jurisdiction yields to considerations of practitgland wise judicial administratior8?
Although “the district cours discretion is broad, it is not unfettered.”

Courts in the Fifth Circuit engage in a thfsep inquiry when considering a
declaratory judgment suit. They determine: “(1) wier the declaratory action is
justiciable; (2) whether the court has the authotd grant declaratory relief;, and (3)
whether to exercise its discretion to decide ondss the action 33

A. Because Louisiana law applies, this case is justedle.

The Court finds there is a justiciable case or com¢rsy between the parties in this
case.“Where the Declaratory Judgments Act is invokedfhle same jurisdictional

requirements as to a case or controversy must deasm other suits3*

2828 U.S.C. § 2201(a).

29Wilton v. Seven Falls Co515 U.S. 277, 287 (1995) (quotifgblic Serv. Comrm of Utah v. Wycoff Cp.
344 U.S. 237, 241 (1952)).

30|d. at 286.

31]d. at 289.

32Travelers Ins. Co. v. Louisiana Farm Bureau Fedésat 996 F.2d 774, 778 (5th Cir.1993)
33SherwinWilliams Co. v. Holmes Cty343 F.3d 383, 387 (5th Cir. 200@)ting Orix Credit Alliance, Inc.
v. Wolfe 212 F.3d 891, 895 (5th Cir.200)0)

34Brown &Root, Inc. v. Big Rock Cor@B83 F.2d 662, 665 (5th Cir. 196(&jting Altvater v. Freeman319
U.S. 359 (1943))The Supreme Court and the Fifth Circuit have hdldttan actual case or controversy
existed in cases in which insurers brought dexdlary judgment actions regarding their liabilitypending
underlying state court actionkld. Cas. Co. v. Pac. Coal & Oil Co312 U.S. 270, 2774 (1941) (“That the
complaint in the instant case presents such a cortsy is fain.”); IronshoreSpecialty Ins. Co. v. Tractor
Supply Co.624 F. Appx 159, 163 (5th Cir. 2015):XA Re Prop. & Cas. Ins. Co. v. Dal62 kE App’x. 316,
318-19 (5th Cir.2006)



In IronshoreSpecialty Ins. Co. v. Tractor Supply Géthe Fifth Circuit analyzed
the justiciability of aninsurefs declaratory judgment action under Texas law, which
governed the insurance contract in the c&#s®&milarly, thisCourt turns to state law to
determine whether the case is justiciaflee Courtfirst addresses whether Montana or
Louisiana law applies.

A federal coursitting in diversity applieshe conflictsof law rules of the state in
which it sits.37 This Court applies Louisiansa choiceof-law rules.In Champagne v.
W ard,38 which has been adog@d by the Fifth CircuiB? the Louisiana Supreme Court held
that courts applying Louisiana conflictsf law rules must first determine whether
Louisiana law differs from the law of the foreignas#, thenconduct achoiceof-law
analysis as codified &rticles 3515 an®5370f the Louisiana Civil Codé&0

Montana and Louisiana law differ on whether thiaiml is justiciable.Under
Montana law, an action by an insurer seeking aaatbry judgment on whether it owes
an insured party a duty of indemnificatianot justiciable before a finding of liability in
the underlying suitlUnder Louisiana law, questions of indemnity maydstermined
before a finding of liability?2 Because Montana and Louisiana law difféhe Court

appliesLouisianas choiceof-law rulesto determine which statelaw applies

35624 F. Apgx 159.

36|d. at 163.

37Pioneer Expl., L.L.C. v. Steadfast Ins. C&67 F.3d 503512 (5th Cir. 2014) (citin¢g{laxon Co. v. Stentor
Electric Mfg. Co, 313 U.S. 487, 496, 61Gt. 1020, 85 L.Ed. 1477 (1991)

3820033211 (La. 1/19/05), 893 So. 2d 773.

39 Abraham v. State Farm Mut. Auto. Ins. G665 F.3d 609, 611 (5th Cir. 2006).

40 Champmgne 893 So. 2d at 786.

41 See McFerrin v. United Specialty Ins. C&No. 15113, 2016 WL 4926136 at *2 (D. Mont. 2016)
(“[L]iability of the insured must be establishd&forea third-party claimant may file an action against an
insurance carrier.”)Skinrer v. Allstate Ins. C9.329 Mont. 511, 515 (2015) (“Because [the couiit] dot
resolve the issue of [the plaint#] liability, . . . [the defendard] duty to indemnify was a nejusticiable
guestion.”). Under Montana law, an insuseduty to defendminsured party does present a justiciable
guestionld. at 516.

42See AXA Re Prop. & Casualty Ins. Co. v. Da§2 F. Appx 316, 319(5th Cir. 2006).
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Louisiands choiceof-law rules state thatontracts are “governed by the law of the
state whose policies would be most seriously imgaiif its law were not applied to that
issue.”3 Article 3537, which governsonflicts of laws for conventional obligations, sta
a court should evaluatéhe strength and pertinence of the relevant pdioieall involved
states in the light of1) the relationship of each state to the partied the dispute; and
(2) the poicies and needs of the interstate and internati@yatems, including the
policies of upholding the justified expectationspafrties and of minimizing the adverse
consequences that might follow from subjecting atpao the law of more than one
state.?4 The Fifth Circuithasobserved thatLouisiana courts generally choose the law of
the state in which the insurance policy in questa@s issued to govern the interpretation
of the terms of the policy*®

In Champagngan insurance dispute relating to antamobile accident, the
Louisiana Supreme Court weighed the interests afi¢iana, where the accident took
place, against the interests of Mississippi, wh#re relevant insurance contract was
negotiated and forme#h.The courtfound Mississippi had “a nre substantial interest in
the uniform application of its laws governing inamice contracts” than Louisiana had in
providing a remedy for accidents in Louisiafra.

In this caseEndurancaepresentsit is uncontested . . . the poliayasissued in
Louisiana’ 48 As in Champagne Louisiana has a substantial interest in the umifo

application of its laws governing insurance contsagsued in this statéMontana has an

43la. C.C. arts. 3515, 3537.

44La. C.C. arts. 3537.

45 W oodfield v. Bowmamn93 F.3d 354, 360 (5th Cit999)(citing Anderson v. Oliver97-1102 (La. App. 3
Cir. /7/98), 705 So. 2d 301, 3966; Holcomb v. Universal Ins. Co640 So. 2d 718, 722 (La. Ct. App.)).
46|d.at 788-89.

471d. at 789.

48 R. Doc. 52 at 14.



interest in providing a remedy for torts that ocouMontana, but the particular dispute
in this case involves the interpretation and endomnent of the policy issued in Louisiana.
The Cairt finds Louisiana law applies. As a resudyestions of indemnity may be
determined before a finding of liabilitgndthis case is justiciable.

B. This Court has authority to grant Plaintiff declaratory reli ef.

In its Fourth Amended Complain®laintiff has sufficiently alleged the citizenship
of the parties and themount in controvers$ The parties are completely diverse, and
the amoundin-controversy requement is met. Th€ourt has jurisdictioroverthis case
pursuant to 28 U.S.C. § 1332.

Even when a ditrict courthas jurisdiction over a case,dbes not have authority
to grant declaratory relief when

1) a declaratory defendant has previously filed a eaafsaction in state

court against the declaratory plaintiff,

2) the state case involves the same issues as theslead in the federal

case, and

3) the district court is prohibited from enjoining tstateproceedings
under the Ant-Injunction Act30

These factors do not apply in this case. Defenddnik and DTT have not filed suit
against Plaintiff Endurance in state court. Theesas Montana state court do not involve
the scope of Enduranseinsurance greement with DTl and DTT, which is the issue
involved here.

The Antklnjunction Act does not prevent the Court from griag declaratory

relief in this case. The Aminjunction Act forbids district courts fromgtan{ing] an

49R. Doc.71

50 Travelers Ins. Co. v. Louisiea Farm Bureau Fed, Inc, 996 F.2d 774, 776 (5th Cir. 199@)iting Texas
Employersins. Ast v. Jackson862 F.2d 491, 506 (5th Cir.1988) (en barert. denied490 U.S. 1035,
(1989)).
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injunction to stay proceedgs in a State courtlissuing a declaratory judgment in this
case would not enjoin the peceedings in Montana State Court. As a restlige Antk
Injunction Act does not applyndthe Court has authority to grant declaratory relief

C. The Trejo factors, which govern the Courfs exercise of discretion
to dismiss the action weigh against dismissal.

Because this case is justiciable and the Courtéhabority to grant declaratory
relief, the Court must decide whether to exercise discretion toabstain52In a
dedaratory judgment action, a district colgrtdecision to abstain is governed by the
standard the Supreme Court announcerithart v. Excess Ins. Co. of AA%¥In St. Paul
Ins. Co. v. Trejo*4 the Fifth Circuit interpreted and restated tBellhart standard,
requiring district courtsleciding whether to abstain to consider

1) whether there is a pending state action in whitlofalhe matters in
controversy may be fully litigated,

2) whether the plaintiff filed suit in anticipation aflawsut filed by the
defendant,

3) whether the plaintiff engaged in forum shoppindpninging the suit,

4) whether possible inequities in allowing the dectarg plaintiff to
gain precedence in time or to change forums exist,

5) whetherthe federal court is a convenient forum fbe parties and
witnesses,

6) whether retaining the lawsuit in federal court wbuderve the
purposes of judicial economy, and

7) whether the federal court is being called on to ¢touwnes a state
judicial decre involving the same parties and entered by thetcou
before whom the parallel state suit between the esgrarties is
pending3®

5128 U.S.C. § 2283.

52SherwinWilliams, 343 F.3dat387.

53316 US. 491(1942) seeWilton, 515 U.S. at 28990.
5439 F.3d 585 (5th Cir. 1994).

55]d. at 590-91.



The Fifth Circuit has explained that the sevienejo factors addresthethree aspects of
the Brillhart standard: “the proper allocation of decisiomking between state and
federal courts,” fairness, and efficien®y.

In cases in whichthere is parallel litigation in state court, thesfiand seventh
factorsrequire a court to consider the concerngedferalismand comity>”In this case,
Endurance is not a party to the actions pendindMiontana state court, and those
proceedings do not involve the insurance coveragputes at issue in the instant action.
The Montana state court cases are not parallel to mlséantaction. When there is no
parallel state court litigation, a couwdnsiders th&mpact of the absence of any pending
state court action” between the partesa “threshold issu®8In SherwinWilliams v.
Holmes Cty,. the Fifth Circuit held that although “[t]hlack of a pending parallel state
proceeding should not automatically require a dastcourt to decide a declaratory
judgment action, . . . it is a factor that weighsosigly against dismissab? The absence
of state court casgzmarallel to this actionveighsstronglyagainst dismissal.

The Court turns to the second through fourth fagtavhich implicate fairness
consideration$? Defendants do not argue thBhdurance filed this suit in anticipation
of a lawsuit filed by DefendantsDefendants motions contain no allegationthat
Endurances filing suit in a Louisiana federal court was unfa® The fairness

considerations weigh against dismissal.

56 SherwinWilliams, 343 F.3d at 39991.

571d. at 392.

581d.

591d. at 394.

60|d. at 391.

61 Defendantsmotions confuse the fairness factors witincerns ofudicial economy. R. Doc. 50 at 6, 51
lat 6 ("Even assuming that Plaintiff has no intemgain an unfair advantage by filing in federalct, the
fairness concerns still favor abstention becausén®iff chose to file a declaratory action in fedkecourt
instead of state court where the coverage issuldoeihandled alongside the underlying litigatign.”
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In consideringhe fifth factor,whether the federal couit a convenient forum for
the parties and witnessghe Fifth Circuit generally considers the distamhetween the
federal district court and the defendanis the state?2 The distance between the
Defendants and the federal courthouse for the EasDastrict of Louisianais not an
inconvenience in thisaset3In their motions, Defendants argue the Easternrizisof
Louisiana is an inconvenient forum because the chsrild be litigated in Montan.
The alleged inconvenience of litigating in Louissamot Montana, has no bearing thre
Trejo factor inquiry of whether litigating infederal court, rather than state court,
inconveniences the parties and witnes3éss factor weighs against dismissal.

The sixth factor, whether retaining the lawsuitfederal court would serve the
purposes of jdicial economy, also requires the Court to consithey interest of judicial
efficiency. > “[E]fficiencies may result from litigating issueseptinent to multiple
potential claims against a defendant in one fedferalm, as opposed to a number of state
courts.”%1n this case, there are two pending state courésas whichthe underlying
factual issues are being litigatétheinsurance coverage issuiesolve two substantially
identical contracts and one factual situati@eciding these issues one fedral forum

instead of two state fora promotaslicial efficiency.This factor weighs against dismissal.

62 See, e.g.SherwinWilliams, 343 F.3d at 400 (finding that requiring a defentléo travel from the
Northern District of Mississippi to thesfleral district court for the Southern District Mfssissippi in
Jackson, Mississippi, not “unduly burdensomé&pw Agrosciences v. Bate332 F.3d 323, 328 (5th Cir.
2003) (finding the Lubbock Division of the Northefistrict of Texas not inconvenieror twentynine
defendants, over half of whom lived in other Digiss of the same district).

63 Plaintiff alleges Defendants maintain offices infaygette and Terrebonne ParishBs.Doc.71 at 1+12.
Although Lafayette Parish is outside the Easterstiit of Louisiana, the Court finds the distanetween
Defendants and New Orleans is not sufficient to sm#&kinconvenient for Defendants to be required to
litigate in this Court.

64R. Doc. 561 at 6,R. Doc. 511 at 6.

65SherwinWilliams, 343 F.3d at 391.

661d.at 400.
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The Court finds all th@&rejofactors weigh against abstention. As a result Gbert
deniesDefendantsmotions to abstain

[l. The Court has discretion to transfer venue pursuant to 28 U.S.C.

1404 (a)

28 U.S.C8 1404 (a)provides, “For the convenience of the parties antd@sses, in

the interest of justice, a district court may tréarsany civil action to any other district or
division where it might have been brought or to aistrict or division to which all parties
have consented”*[T]he purpose of the section is to prevent the tedsf time, energy
and moneyand ‘to protect litigants, withesses and the public agaiunnecessary
inconvenienceand expens&88 Courts applying 8 1404(a) first determine “whethbke
judicial district to which transfer is sought wouléve been a district in which the claim
could have been filed®® The court then considers a “number of private amdblg
interest factors, none of which are given dispesitiveight,” to determine wheéhm
transfer serves the convenience of the partiesvatresses©

A. This suit could have been brought in the United States Distcit
Court for the District of Montana.

The Court firstdetermines whether the District of Montana is auforwhere the
case “might have been broughtThe Supreme Court has held this refers to fedanas|
about venue and jurisdiction, not to “laws of tmartsferee State concerning the capacity
of [the plairtiffs] to bring suit.”2 As a result, thiCourtneed not determine whether this

suit would have presented justiciable claims haldeién brought it Montana. The Court

6728 U.S.C. § 1404(a).

68\Van Dusen v. Barracgk376 U.S. 612, 616 (1964) (quoti@pntinental Grain Co. v. Barge F.B-585,
364 U.S. 19, 26 (1960)

691n re Volkswagen AG371 F.3d 2015th Cir. 2004) (citindn re Horseshoe Entin 337 F.3d 429, 432
(5th Cir. 2003)).

701d. (citations omitted).

7128 U.S.C. §1404(a).

72Van Dusen v. Barrack376 U.S. 612, 6241964)
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need only determinehetherthe United States District Court for the Distridt\dontana
would have had personal jurisdiction over Defengdaand whether venue would have
been propehadthis casédbeen brought there

i The United Stated District Court for the DistridtMontana would
have had personal jurisdiction over Defendants.

The United Sates District Court for the District of Montamaay exercisg@ersonal
jurisdiction over defendants within the jurisdiati@f Montana state court® Montana
state courts apply a twetep testto determine whethethey may exercise personal
jurisdiction over a nonresident defendaitThey ‘first determine whether personal
jurisdiction exists undeRule 4(b)(1) of the Montana Rules of Civil Procedur. .[then|
whether the exercise of personal jurisdiction confe with‘the traditional notions of fair
play and substantial justice embodied in the duscess clausgrs

Rule4(b)(1)of the Montana Rules of Civil Procedure subgta]ll persons found
within the sate of Montana” to thegeneraljurisdiction of the Montana court®.
Defendants are “foundiithin Montana if their “activities arsubstantidlor ‘systematic
and continuou$.”” Rule 4(b)(1) subjects any person to thspecificjurisdiction of the
Montanacourts“as to any claim for relief arising from the doingrgonally, or through
an employe or agent, of any of the following acts: (A) thransaction of any business

within Montana; (B) the commission of any act réswd in accrual within Montana of a

3 McGee v. Riekho#42 F. Supp. 1276, 1277 (D. Mont. 1978ifing FED. R.CIv. P.4(€); Wright v. Yackley
459 F.2d 287, 288 (9th Cir. 1972)).

74 Tackett v. Duncan2014 MT 253, 1 22, 376 Mont. 348, 334 P.3d 920.

5 Milky Whey, Inc. v. Dairy Partners, LLLQ015 MT 18, § 18, 378 Mont. 75, 80, 342 P.3d 11B(citing
CimmaronCorp. v. Smith2003 MT 73, 1 10, 315 Mont. 1, 67 P.3d 258

76 See id(quoting M.R.C.P. 4(b)(2)).

77Edsall Const. Co. v. Robinsp246 Mont. 378, 382 (199jjuotingIntl Shoe Co.v. Washingtpd26 U.S.
310 (1945)).
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tort action; (C) the ownership, use, or possessibmany property, or of any interest
therein,situated within Montana’s

Defendants in this case leased property and trdaedamusiness in Montana over
the course ofseveral years’® Their activities were substantial, systematic, and
continuous, and they are, as a result, subjeceteegal personal jurisdiction in Montana.
Even if Defendants are not subjectgeneralpersonal jurisdiction in Montana, they are
subject tospecificpersonal jurisdiction under Rule 4(b)(1) of the Mon&Rules of Civil
Procedure. Enduran® declaratory judgment action arises out of Defartda
transacting business in Montana, Defendaact¢sions that resulted in two Montana state
court actions, and Defelants use of property in Montana. As a result, Defenddatis
within the scope of Montansalongarm statute.

The Court turns to the second prong of the perspuraddiction analysiswhether
a Montana cours$ exercise of jurisdictiorexceed the boundaries of the Due Process
Clause of the Fourteenth Amendmerfihe Due Process Claus# the Fourteenth
Amendmentoperates to limit the power of a State to asgepersonamurisdiction over
a norresident defendan®? For a courts exercise of personal jurisdiction over a non
resident defendant to be constitutional under thhe Brocess Clausegurts in the Ninth
Circuit apply the following thregart test:

(1) the nonresident defendant must purposefully direct hisivéets or

consummate some transawti with the forum or resident thereof; or

perform some act by which he purposefully avails &eélf of the privileges

of conducting activities in the forum, thereby irkitog the benefits and

protections of its laws; (2) the claim must be omleich arises otiof or
relates to the defendaatforumrelated activities; and (3) the exercise of

8 M.R.C.P. 4(b)(2).
“R. Doc. 37 a®B, 1 36; R. Doc. 41at 5, 1 36; R. Doc. 42 at 36
80 Helicopteros Nacionales de Colombia, S.A. v. H486 U.S. 408, 41314 (1984).
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jurisdiction must comport with fair play and substil justice, i.e. it must
be reasonablé!

“The purposeful availment prong of the minimum cacis test requires ‘gualitative
evaluation of the defendastcontact with the forum stdte. . to determine whether [the
defendans] conduct and connection with the forum [s]tate auch that [the defendant]
could reasonably anticipate being haled into cabhetre.’2

Defendants conducted business in Montana for y8drasy could have reasonably
anticipatel being haled into court there in connection withithectivities. In fact, they
are currently involved in litigation as defendamisMontana state cou8 Defendants
purposefully availed themselves of the benefitsdoing business in Montana. The
insurance contract dispute arises out of and releddefendantsactivities in Montana.
A Montana cours exercising jurisdiction over the Defendatsnports with tradional
notions of fair play and substantial justice.

As a result, had this case been brought in the @éh8tates District Court for the
District of Montana, that court would have had pmaral jurisdiction over Defendants.

i Venue is proper in the District dontana.

Pursuant to 28 U.S.C. 8§ 13®)(2), venue is proper ifa judicial district in which
a substantial part of the events or omissions giviise to the claim occurred, or a
substantial part of property that is the subjecthd action is situatetf4 Although the

insurance contract was issued in Louisiana, all ékents giving rise to the insurance

81Core-Vent Corp. v. Nobel Industries ABL F.3d 1482, 148B(9th Cir.1993) (quotind.ake v. Lake817
F.2d 1416, 142(9th Cir.1987)).

82Harris Rutsky & Co. Ins. Servs. v. Bell & Clemehtd., 328 F.3d 1122, 1130 (9th Cir. 200@)ting Lake
817 F.2d at 142MVorld—-Wide Volkswagen Corp. v. Woodsd@4 U.S. 286, 29{1980)).

83R. Doc. 37 at 9, § 36; R. Doc.41at 5,8 B. Doc. 42 at 5, | 36.

8428 U.S.C. § 139Db)(2).
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disputeat issue occurred in Montana. As a result, venuelvthnave been proper in the
District of Montana.

This case could have been brought in theited States District Court for the
District of Montana because that court would hawed hpersonal jurisdiction over
Defendants, and venue would have been proper.

B. Transferserves the convenience of the parties and witnesses

28 U.S.C. § 1404(a) requires trist courts to consider “the convenience of the
parties and witnesses” in deciding whether to tfansenueg>In re Volkswagen AG
enumerates several “private and public interestioies; none of which are given
dispositive weight.86 As private factors, thEifth Circuit listed:

(1) therelative ease of access to sources of proof;

(2) the availability of compulsory process to secure #"ttendance of

witnesses;

(3) the cost of attendance for willing witnesses; and

(4) allother practical problem&at make trial of a case easy, expeditious

and inexpensivé’
As public factors the court listed

(1) the administrative difficulties flowing from coucbngestion;

(2) thelocalinterest in having localized interestsided at home;

(3) the familiarity of the forum with the law that will govern thessg

and

(4) the avoidance of unnecessary problems of conflictaws of the

application of foreign law8

The Court finds the private concerns weigh heavity favor of transfer.

Interpretingthecontractual language ofie pollution liability policies Endurance issued

DTl and DTTadmittedly doesot require extensive access to sources of pro@fioress

8528 U.S.C. § 1404 (a).

86 |n re Volkswagen A@71 F.3d at 203 (citinBiper Aircraft Co. v. Reynat54 U.S. 235, 241 n.6 (1981)).
871d.

88 |d.
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testimony8® However, determining whether Endurance owes Defendants g it
indemnity require extensive factfinding because the court beforéclwvithe matter is
litigated must apply the contractual language te facts of the insurance claimh@
pollution liability policy does not insu claims arisingfrom Defendantsintentional
“willful or d eliberate noncompliance with any statute or regakt from Defendant’s
“illegal, dishonest, fraudulent, criminal, or matias” acts, from Defendants
transporting waste “to any location located beyohd boundaries” of a contracting site,
or from property damage to property Defendants owned, rentecbumied, or
controlled?0 Determining whether thesxclusionsapply requires factfinding relating to
DTl and DTTs Montana operations. The sources of proof for ¢hfastual issues are in
Montana, as arthewitnesses who can testify to these issues. A fddmnart in Montana
canissuesubpoenatowitnesses in Montan&and attendance would be mulelss costly
and more convenient favitnesses.

The public factors do not weigh heavily in eitheretition. The parties have not
indicated, and this Court is not aware of, anyidifities from court congestioin the
federal district courtfor the District of MontanaThere is no difficulty from court
congestion in the Eastern District of Louisiana.

This case would raise conflicts of laws issues itiher forum. h Van Dusen v.
Barrack, the Supreme Court stated that “the transferetwidiscourt must be obligated

to apply the state law that would hawveen applied if there had been no change of venue.

89 SeelLa. Civ. Code art. 2046 (“When the words of a carctrae clear and explicit and lead to no absurd
consequences, no further interpretation may be mmdearch of the partiéimtent.”).

90 R. Doc. 37 at 1819, 1 58 (italics omitted); R. Doc. 41 at 8, § B8;Doc. 42 at 8, { 58.

91Rule 45(c)(1) limits a fede courfs power to issue a subpoena commanding a withesppear to
witnesses who work, reside, or regularly transartibess either in the state where the court sitgigrin
100 miles of the court. The Fifth Circuit considéhss 100mile rule prolative to the venue transfer inquiry.
See In re Volkswagen AG71F.3d at 204, n.3. In this case, the fedeistfitt court in Montana
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A change of venue under 8§ 1404(a) generally shdeldwith respect to state law, but a
change of courtrooms?2In interpreting the insurance policy, the transéffederal
district court in Montana wilhpplyLouisiana law, which ishe same law this Court would
have appliedThe fact the Montana court must apply unfamiliareiign lawmay seento
weigh against transferring the case to the Disofdlontana. Howevelif this Court does
not transfer theasejt will need to apply Montana law ttetermine whether Defendants
engaged in “willful or deliberate noncompliance wiany statute or regulation” and
whether their conduct was “illegal, dishonest, fdalent, criminal, or maliciou$both of
which preclude indemnificatior?3 Because either court must apply Louisiana law #® th
contract and Montana law to determine the scofgafurancé duty of indemnification,
this factor does not weigh heavily for or againstrisfer.

Louisiana has an interest in having localized ietés decided at homBecause
the transferee court in Montana will apply Louiséaaw, that court is capable of ensuring
Louisiands interest is upheld.

Because the private concerns strongly support feanag venue to the Distriaf
Montana, and the public concerns do not weigh Hg&wm or against transfer, this Court
grants Defendantsnotion to transfer. Plaintiffepresentdhe underlying state court
cases are pending in Wolf Point, Montattfdhe nearest division of the Uril States
District Court for the District of Montana is loaat in Billings, Montana. As a result, the
Court transfers this case to the Billings Divisiofithe United States District Court for the

District of Montana.

92Van Dusen376 U.S. 612, 6391964).
93R. Doc. 37 at 1819, 1 58 (italics omitted); R. Doc. 41 at 8, 1 B8;Doc. 42 at 8,  58.
94 R. Doc. 52 at 23.
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CONCLUSION

For the foregoing reason$T IS ORDERED that the Motions to Dismiss on
Abstention Grounds filed by Defendants Dual Trueckend Transport, LL&® and Dual
Trucking, Inc?6be and hereby afleENIED.

IT IS FURTHER ORDERED that Defendantsmotions in the alternative to
dismiss onforum non conveniengrounds areonstrued as motions to change venue
pursuant to 28 U.S.C. 1404 (a) aG®RANTED .

IT IS FURTHER ORDERED that the abovecaptioned case is
TRANSFERRED TO THE DISTRICT OF MONTANA , BILLINGS DIVISION .

New Orleans, Louisiana, this22nd day of October, 20 18.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

95R. Doc. 50.
9% R. Doc. 51.
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