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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

ROBERT L. MOORE CIVIL ACTION
VERSUS NO. 1/-1379
TOYOTAMOTOR CORPORATION, SECTION “R” (5)
ET AL.

ORDER AND REASONS

Defendants Toyota Motor Corporatiamd Toyoda Gosei Co., Lieach
move to dismiss. For the following reasons, the Court orders pldinb
effectuate proper service on Toyota Motor Corpgmma within 60 days.

Further, the Courdismisses plaintiff's claims against Toyoda Gosei.

l. BACKGROUND
This case arisesut of an allegedly defective airbag in Plaintiff Robert
Moore’s Toyota Coroll&. On January 24, 2016, plaintiff was involved in an

automobile acciden?.Plaintiff alleges that his airbag deployed suddeariy
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severelyinjured himt On August 22, 2016, plaintiff broughtpao sepetition
in state court against Toyota Motor Corporation diad¢tata CorporatioA.

On January 23, 2017, qntiff, through counselfiied an amended
petition in state court namingK Holdings, Inc. and Toyota Motor Sales,
U.S.A as additional defendanfs.The amended petition requested service
onthese two defendantsOn February3, 2017, Toyota Motor Saseand TK
Holdings removed the matter to this Court on theigaof diversity of
citizenship® The notice of removahdicatesthat Toyota Motor Corporation
and Takata Corporation were not served with probedsre remova?l

On April 24, 2017, plaintiffiled a motion for leave to file an amended
complaintl? Plaintiffs proposed amended complaint named Toydtdor
Engineering & Manufacturing North America, Inc. & additional
defendant! Magistrate Judge North granted leave to amend dgcted
plaintiff to deleteall causes of action except thas@sing under the Louisiana

Products Liability Act2 On June 15, 2017, plaintiff fled an amended
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complaint naming Toyoda Gosei Co., Ltd as an addai defendan® The
record does not indicate thatamtiff either requested or received leave to
join Toyoda Gosei as a defendant in this matter.

Plaintiffs counsel represents that Toyoda Gosei. €CdD-North
America was served with process on June 29, 204d, &oyoda Gosei
Co.,Ltd. and Toyota Motor Cormration were each served on July 10, 26417.
Toyoda Gosei Co. LTENorth America is not a defendant in this matter.
Toyota Motor Corporationand Toyoda Goseiare both Japasase
corporationst> Theyeachmove to dismiss on the basisinfalid service of

processis

II. LEGAL STANDARD

If a party is not validly served with process, peedings against that
party are void.Aetna Bus. Credit, Inc. v. Universal Decor & Interior Design,
Inc., 635 F.2d 434, 435 (5th Cirl981). Whenservice of process is
challenged,“the plaintiff bears the burden of establishing ualidity.”
Carimi v. Royal Carribean Cruise Ling, Inc., 959 F.2d 1344, 1346 (5th Cir.

1992). Service on a corporate defenddmtated outside the United States is
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governed by Federal Rule of Civil Procedure 48 Fed. R. Civ. P4(h)(2).
The Fifth Circuit has explained that “Rule 4(f) &otizes a withouprejudice
dismissal when the court determines in its disoretihat the plaintiff has
not demonstrated reasonable diligence in attempsergice.” Lozano v.
Bosdet, 693 F.3d 485, 489 (5th Cir. 2012But if the statutef limitationsis
likely to bar future litigation,dismissal is appropriate only if there exists “a
clear record of delay or contumacious conduct e/ phaintiff.” Id. at489-

90 (internal citation and quotation marks omitted).

The HagueService Conventions a multilateral treaty intended to
facilitate service of process abroad and ensurertdnts sued in foreign
jurisdictions receive actual and timely notice afts See Volkswagenwerk
Aktiengesellschaft v. Schlunk, 486 U.S. 694, 698 (1988). The United States
and Japan are signatories to the Conventiomhe treatyrequires each
signatory country taestablish a centraludhority, which receives judicial
documents and serves them on parties within thettgun accordance with
that country'slaw. Id. at 69899. The Hague Servic€onventionalso
permitsservice by mailinder certain circumstanceSee Water Splash, Inc.

v. Menon, 137 S.Ct. 1504, 1513 (2017).
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[11. DISCUSSION

A.Toyota Motor Corporation

The record indicates that plaintiff's counsel ated to serve Toyota
Motor Corporation in Japan through the United S¢eRestal Servicé. The
Supreme Court has explained that, under the Hagueic® Convention,
“service by mail is permissible if two conditions aneet: first, the receiving
state has not objected to service by mail; and sédcservice by mail is
authorized under otherwisapplicable law."Water Splash, 137 S. Ct. at 1513
(citing Brockmeyer v. May, 383 F.3d 798, 80-B4 (9th Cir. 2004)).

For service by mail to be proper, plaintiff mushow thatit was
affirmatively authorized by applicable lawRlaintiff argues that service by
mail is permissibleunder Louisiana’s longarm statuté? But plaintiff
attempted to serve Toyota Motor Corporation in J2W7, several months
after this matter was removed to federal colrt.Plaintiff is therefore
required comply with federal rulesregarding service of process
See28 U.S.C. § 1448; Fed. R. Civ. P. 8}(D.

Service by regular international mail is n@tithorized by applicable

federal law Rule 4(f) provideghat an individual may be servéda foreign
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country “by any internationally agreed means ofvesr that is reasonably
calculated to give noticesuch as those authorized by the Hague Convention
on the Service Abroad of Judicial and Extrajudididcuments.” Fed. R.
Civ. P. 4(f)(2). Here, it isundisputed that plaintiff did not attempt service
throughJapan’sentral authoritypr any otheinnternationally agreed means.
Rule 4(f)also permitsservice in a foreign countrysing any form of
mail that the clerk addresses and sends to theishaal and that requires a
signed receipt.” Fed. R. Civ. P. 4(f)(2)(C)(iiyhis provision is not applicaél
because service was sdntToyota Motor Corporatioby plaintiffs counsel,
not the clerk.Moreover, paintiff's return receipt doesot indicate that the
item was delivered, and plaintiff has not providether proof of actual
delivery2l No other provision of federal law affirmatively dwdrizes
plaintiffs method of service See Brockmeyer, 383 F.3d at 80405 (holding
that Rule 4(flaffirmativelyauthorizes service by mail onlydirected by the
district court, or ifnotice is sent by the clerk of couftrough a form of mail
thatrequires a signed recejptf. Lozano v. Bosdet, 693 F.3cat488 (noting
that corporations outside the United Staisn be reached by mail under

Rule 4(d)’s provision for waiver of service).

21 The box for “[t]he article mentioned above was ddélivered” is
unchecked.SeeR. Doc. 425.
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Plaintiff has tlerefore failed to show that he properly served Tayo
Motor Corporation. Toyota Motor Corporatianoves to dismiss, or in the
alternative, asks the Court to order plaintiff tifeetuate proper service
within a specified time periaé Plaintiffrequest$0 days tare-serve Toyota
Motor Corporation?® Because plaintiff has made some attempt at service
and Toyota Motor Corporation has received noticdaho$ suit, theCourt
finds that plaintiff should be afforded one more oppnity to serve
defendant See Lozano, 693 F.3d at 489.Plaintiff is ordered to properly
serve Toyota Motor Corporation within 60 days.

B. Toyoda Gosei

Toyoda Gosei represents that plaintiffs only atfgnat service of
process was to send a copy of the amended complantertified mail to
Toyoda Gosei's North American subsidiary, Toyodas&@oNorth America
Corporation24 Toyoda Gosei argues that service on its Americdrsgliary
IS improper under the Hague Service Conven#drin response, laintiff
assertghat service by mailsi proper, but does not address Toyoda Gosei’s

argument regarding the validity of service oaubsidiary?6
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The Supreme Court has held that service on the domgubsidiary of
a foreign corporation can be propé&runder the law of the forum state, the
subsidiary is the foreign corporation’s involuntaagent for service of
process.Schlunk, 486 U.Sat696,706-07. Plaintiff has cited n@authority
to suggest that Toyoda Gosei North America Corporats ToyodaGosei’'s
agentunder Louisiana law.See Blades v. Il. Cent. R. Co., No. 023121,
2003WL 1193662 at *3(E.D. La. 2003) (finding that Louisiana law doeg no
transform adomestic subsidiary intthe agent of the parent comparyr
service of process).Plaintiff has therefore not satisfied his burden of
demonstrating valid service of procdbsough service on a subsidiarMor
does plaintiff provide evidence that he effectuasedvice upon Toyoda Gosei
in Japan?’” To the extent plaintiff argues that herged Toyoda Gosei by
international mail, this method of sece is improperfor the reasons
explained above.

Plaintiff asks that he be grante@0 days to reattempt service on
Toyoda Goset#® This request is denied As noted above, it appears that

ToyodaGosei was improperly joined in this matter becapkentiff did not

27 Plaintiff asserts that Toyoda Gosie has acknowleddgeat a ceified
copy of the summons was mailed to it in Japan egistered mail.

See R.Doc. 52 at 3.But no such acknowledgment appears in Toyoda
Gosei’s motion.

28 R. Doc. 52 at 4.



request oreceivethe Court’s leavéo add it as a defendaAt.Moreover, the
statute of limitations is notsignificantconsideration because thpplicable
oneyear prescriptive periocexpired before Toyoda Gosei was added as a
defendant.SeelLa. Civ. Code art. 3492Zenkinsv. Bristol-Myer s Squibb Co.,

689 F. App’x 794, 795 (5th Cir. 2017)f plaintiff has a valid argument why
his claims against Toyoda Gosei aig ime-barred, he remains free taise

itin the future Plaintiff's claims against Toyoda Gosei are disnesvithout

prejudice.

V. CONCLUSION

For the foregoing reasons, Toyota Motor Corporasiomotion is
granted in part. IT IS ORDERED that plaifitserve process on Toyota
Motor Corporation within 60 days of this order.

Toyoda Gosei's motion is granted. Plaintiffs ches against Toyoda

Gosei ardDISMISSEDWITHOUT PREJUDICE.

_@_1@_«:&;_

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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