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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

ROBERT L. MOORE CIVIL ACTION
VERSUS NO. 1/-1379
TOYOTAMOTOR CORPORATION, SECTION “R” (5)
ET AL.

ORDER AND REASONS

DefendantToyota Motor Sales U.S.A. moves for partial summary
judgment! Plaintiff Robert Moore moves to strike defendambetion and
supporting affidavit$ For the following reasons, the Cow¢nies plaintiffs
motion to strike, except as to the affidawit Debra Hatton. Further, the

CourtgrantsToyota Motor Sales partial summary judgment.

l. BACKGROUND

This case arisesut of an allegedly defective airbag in &htiff Robert
Moore’s2009Toyota Corolla3 On January 24, 2016, plaintiff was involved
in an automobile accidemnthile driving his Toyota Corolla According to

the complaint, plaintiffsairbag deployed suddenly amgkverely injured
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him.5> Plaintiff alleges that Takata manufactured odsdle airbag or airbag
inflator that caused his injuries, and that Taklatawingly sold millions of
defective airbags to automakers including Toyotaurther, plaintiff asserts
that Toyota knew of the safety concerns of Takathags and inflatorsand
failed to warn consumers about the dangers of thesducts’

Plaintiff filed suit in state courtagainst Takata Corporation,
TK Holdings, Inc.,Toyota Motor Corporationand Toyota Motor Sales
U.S.A8 TK Holdings is a subsidiary of Takata CorporatforOn February
15, 2017,Defendants TKdoldings and Toyota Motor Salesemoved the
matter to this Court on the basis of diversity nizenship® Plaintiff later
fled an amended complaint adding as a ddéam Toyota Motor
Engineering & Manufacturing North America, I#cToyota Motor Saleaow
asks the Court to grant partial summary judgmamid enter a findinghat

the airbagsystemin plaintiffs car was notdesigned,manufactured or

Id. at 56.
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distributedby any Takataentity.2 Plaintiff moves to strike theummary

judgmentmotion andits supporting affidavits3

1. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact daralmhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 566&e alsdCelotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether puds as to any material
fact exists, the Court considers “all of the evideimn the record but refrain|[s]
from making credibility determinations or weighitige evidence.”Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences arewdrain favor of the
nonmoving party, but “unsupported allegations ofidalvits setting forth
‘ultimate or conclusory facts and conclusions oflare insufficient to either
support or defeat a motion for summary judgmen®alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at

1075. “No genuine dispute of fact existshktrecord taken as a whole could

12 R. Doc. 31; R. Doc. 62 at 3.
13 R. Doc. 53.



not lead a rational trier of fact to find for themmoving party.” EEOC v.
Simbaki, Ltd.767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at triathe moving party “must come forward with evidenc
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991finternal citation omitted) The nonmoving party can
then defeat the motion by either countering withdewnce sufficient to
demonstrate the existence of a genuine disputeadénmal fact, or “showing
that the moving party’s evidence is so sheer thahay not persuade the
reasonabldactfinder to return a verdict in favor of the movingny.” Id.
at 1265.

If the dispositive issue is one on which the nonimgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
pointing out that the evidence in the record iqiffisient with respect to an
essential element of the nonmoyiparty’s claim.See Celotex477 U.S. at
325. The burden then shifts to the nonmoving pakino must, by
submitting or referring to evidence, set out spediécts showing that a
genuine issuexists. See idat 324. The nonmovant may not rest uggbe

pleadings, but must identify specific facts thataddish a genuine issue for



trial. See, e.g., id Little, 37 F.3d at 1075 (“Rule 5 andatedhe entry of
summary judgment, after adequate time for discovemg upon motion,
against a party who flsi to make a showing sufficient to establish the
existence of an element essential to that paragecand on which that party

will bear the burden of proof at trialijuotingCelotex 477 U.S. at 322)).

1. DISCUSSION

A. Effect of Bankruptcy Stay

TK Holdingsand Takata Corporation (the Takata entities) haa&he
filed for bankruptcy, and this matter is automallicatayed as to these two
defendants4 Seell U.S.C. § 362(a)(1).Toyota Motor SalegTMS) is not
subject to @ankruptcy stay.See In reS.1. Acquisition, In¢.817 F.2d 1142,
1147 (5th Cir. 198 7fexplaining that 11 U.S.C. 8§ 362(a)(1) generally slaet
prohibit actions against nonbankrupt codefendants)ye Babcock & Wilcox
Co., No. 003408, 2001 WL 536305, at #3 (E.D. La. 2001).

Plaintiff contends that TMS’ summary judgment motieviolatesthe
bankruptcy stay, and that TMS lacks standing tokspartial summary

judgment in favor of its codefendan®s The Court notes that plaintiff's

14 R. Doc. 24; RDoc. 44.
15 R. Doc. 53 at 2.



motion to strikefails to conform to Federal Rule of Civil Procedul2(f),
because it was filed after plaintiffs memorandumoipposition, and it does
not seek to “strike from a pleading an insufficielefense or any redundant,
immaterial, impertinent, or scandalous matte$éeFed. R. Civ. P. 12(fQ);
5CWright & Miller, Federal Practice and Procedurg 1380 (3d. ed. 201y
The Court nevertheless considers plaintiffs argumertiscause it has an
obligation toensure that the bankruptcy stay is respected.

Plaintiffs arguments regarding standing and thalkraiptcy stay both
center on th@ropositionthat TMS isseekingpartialsummary judgment on
behalf of the Takata entities rather than assertiilsgown interestg¢
Plaintiff alsocontends that his right® due process would be violated if the
Takata entities are permitted to litigate throughoadefendant during the
stayl” TMS has clarified that it does not seek dismisgahe Takata entities
from this litigation,but instead requests a finding thmt¢ Takata entity
designed, manufactured, or distributed the airbggtesn in plaintiffs

vehiclel® TMS requests this finding becaup&intiff's claims against TMS

16 R. Doc. 531.
17 Id. at 2-3.
18 R. Doc. 62 at 3.



and the other noiTakata defendants rely on Takatabeing the
manufacturer of the allegedtiefective airbag#®

These proceedings have not been stayed as to TMBETHIS retains
the right to defend itself from plaintifffactual allegations The amended
complaintassertghatthe Toyota defendants, including TMS, “sold vehscle
in the United States containing airbags manufactured by the Takat
Defendants and installed as its ‘original’ partsbaig and airbag inflators
manufactured by Takata Defendants and defe¢sig.”2° Plaintiff further
alleges that the Toyota defendantehnew of the sé&ty concerns and
unacceptable quality of Takata airbags and inflatmmd/or any airbags and
inflators made with the same or similar materiatgl ahemicals asdakata
and continued to use thehandthat Toyotafailed to warn consumers about
the dangers fothese airbagand inflators?? Plaintiff's factual allegaions
regarding Takata role in manufacturinchis vehicle’s airbag systerare
intertwined withhisclaimsagainst TMSand TMSis not barred fronseeking

summary judgment on this issue.

19 Id. at 4-5.

20 R. Doc. 20 at 3.

21 Id.at 9 § 13.The amended complaint notes that Toyota Corporation
Toyota Motor Sales, and Toyota Motor Engineerinl&ufacturing North
America are collectively referred to as Toyotsee idat 3.
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B. Evidentiary Objections

TMS’ motion for partial summary judgment includeshe sworn
declaration of Debra Hatton, a paralegal at TK Hod$, and the affidavit of
Barry Hare, an employee of Toyota Motor North Antard? Plaintiff objects
that theseexhibits are not competent summary judgment evidef¥ce
FederaRuleof Civil Proceduré6 provides that “[a]n affidavit or declaration
used to support or oppose a motion must be madgeosonal knowledge,
set out facts that would be admissible in evidemaece] slow that the affiant
or declarant is competent to tegtdn the matters stated.” Fed. Civ. P.
56(c)(4). Although simmary judgment evidence need not necessarily be
presented in admissible fornithe substance or content of the evidence
submitted to support or dispute a fact on summarygment must be
admissible.” Lee v. Offshore Logistical & Transp., LL859 F.3d 353, 355
(5th Cir. 2017) (quoting 1M oore'sFederalPractice Civil § 56.91(2017).

The CourtstrikesDebra Hatton’s declaration becausesinot based on
personal knowledge. The Hatton declaratgtates thg “[a]s confirmed
through communications with other TKH employees,bBd L. Moore’s

allegations are incorreftand no Takata entity had any involvement in the

22 R. Doc. 313.
23 R. Doc. 532.



driver airbag systemfdahe 2009 Toyota Corolla* Although TMSasserts
that Ms. Hatton is a corporate representatp/& corporate representative
may not testify to matters outside [her] own peraloknowledge to the
extent that information is hearsay not falling withone of the authorized
exceptions.” Union Pump Co. v. Centrifugal Tech. Ind04 F. App’x 899,
907 (5th Cir. 2010) (quotinBrazos River Auth. v. GE lonics, Ind69 F.3d
416, 435 (5th Cir. 2006)). Ms. Hatton’s declaratidoes not indicate that
she has personally reviewed any domntationor that she has acquired any
information regarding Takata’'s involvement with tB809 Toyota Corolla
beyond what she was told by other employ&e<Lf. Wisdom vU.S. Tr.
Program, 232 F. Supp. 3d 97, 115 (D.D.Q017) (finding that a FOIA
declarantsatisfiesRule 56's personal knowledge requirement if he has
personal knowledge of the procedutsed and relevant documents). Thus,
the Courtfinds that the declaration isot competensummary judgment
evidence and does not consider it.

The Court denies plaintiff's request to strike #fidavit of Barry Hare.

Mr. Hare isa National Design and Technical Analysis ManagérToyota

24 R. Doc. 313 at 2.
25 R. Doc. 62 at 8.
26 R. Doc. 313 at 12.



Motor North America2’” He states in his affidavit thatreview of the design
drawings for the 2009 Toyota Corolla shewhat the driver front airbag
module was manufactured by Toyoda Gosei, Ctd.?8 In contrast to Ms.
Hatton’s declarationMr. Hare’s affidavit indicates that he has persdnal
reviewed the relevant designsSeeLSR Camsulting, LLC v. Wells Fargo
Bank, N.A, 835 F.3d 530, 534 (5th Ci2016) (finding thataffidavitswere
properly admitted because th&pntain sufficiently specific statementer
the district court to infer that the &htshad personal knowledge ofdliacts
attested therein”)ThatMr. Hare is employed by a Toyota entity rather than
by Takata does natall into question hixompetence to testify about the
component parts of Toyota vehicléddor was TMS required to provide a copy
of the design drawigs. See RBC Real Estate Firlnc. v. Partners Land
Dev., Ltd, 543 F. Appx 477, 479 (5th Cir. 2013) (rejectiaggument that
affiant had to provide a foundation for how he cddded amounts due).
Therefore, the Court finds that the affidavit comwafacts that would be
admissible in evidence, and shows that Mr. Hareampetent to testify

about the matter asserted. Fed. R. Civ. P. 56)c)(4

27 Id. at 3.
28 Id at 4.
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C. Adequate Time for Discovery

Plaintiff argues that partial summary judgment sklobe denied
under Federal Rule of Civil Procedure 56(d) becausés unable to present
facts essential to justify his opposition to thetmn.2® Plaintiffs counsel
submits a declaration stating that plaintiff hasebeunable to request
discovery from TK Holdings, Takata Corporation,ary other Takata entity
because of the bankruptcy st®y. Although Rule 56(d) motions for
additional discovery are broadly favored in thetlri€ircuit, “a party must
‘set forth a plausible basis for believing that sped facts, susceptible of
collection within a reasonable time frame, probaékyst and indicate how
the emergent facts, if adduced, will influence thecome of the pending
summary judgment motiofi. Prospect Capital Corp. v. Mutual of Omaha
Bank 819 F.3d 754, 757 (5th Cir. 20)1@uotingAm. Family Life Assurance
Co. of Columbus v. Bile§14 F.3d 887, 894 (5th Cir. 2013)).

The Court finds thaadditional discovery isrot likely to produce the
facts needed by the plaintiff to withstand a motfonsummary judgment.”

Washingta v. Allstate Ins. C9901 F.2d 1281, 1285 (5th Cir. 1990Barry

Harés affidavit stateshat thedriver frontairbag modulen the 2009 Toyota

29 R. Doc. 49.
30 R. Doc. 491
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Corollawas manufactured by Toyoda GoseiPlaintiff has failed to pgsent
specificreasons to doubt that statement, or tecene that Mr. Hare is likely
to contradict himself in a future depositioiseeBiles, 714 F.3d at 89345.
Nor has plaintiff produced angvidencefrom his own vehicle or other
sourcego affrmativelysuggest that Takataanufacturedhe airbagystem
in the 2009 Toyota CorollaSee Smith v. Regional Transit Aut&27 F.3d
412, 423 (5th Cir. 2016).

Plaintiffs argument that he has been preventednfroequesting
discovery because of the bankruptcy seawithout merit. BarryHare isan
employee of Toyota Motor North Americaot Takata,and plaintiff has
identified no obstacle to deposing hinRlaintiff was also free to pursue
discovery against TM&nd other Toyota defendantgloreover, to the extent
that plaintiff argues thatany simmary judgment motionshould be
postponed until the bankruptcy stay is lifted, pla#f cannot show that
relevant facts could be collectaedithin a reasonable time frameSee
Prospect Capital Corp.819 F.3d at 757.

D.Louisiana Products Liability Act Claims

Underthe Louisiana Products Liability A§t.PLA), the plaintiff bears

the burden of establishing the identity of the mtacturerof the allegedly

31 R. Doc.31-3 at 4.
12



unreasonably dangerous produBieeLa. R.S. 9:2800.54Stahl v. Novartis
Pharm.Corp. 283 F.3d 28, 260-61 (5th Cir. 2002). Plaintiff hasfferedno
evidenceto create a genuine issue of fact thkdkata manufactured the
airbag system in his vehicleThe affidavit of Barry Hare indicates that
Toyoda Gosei manufacturetthe driver front airbagnodulein the 2009
Toyota Corolla’2 Because plaintiffiias failed to make a sufficient showing
on an essential element of [his] case with resgectvhich [Jhe has the
burden of proof, TMS is entitled summary judgment on this iss@®lotex
477 U.S. at 2552.

The Court finds that no Takata entity manufactutieel airbag system
in plaintiffs 2009 Toyota Corollaas manufacturer is defined by the LPLA
Seela. R.S. 9:2800.53(1)The Court dismisses any LPLA claims predicated
on plaintiff's allegation that TN continued to use Takata airbag systems
knowing ofthe safety concerns of Takata airbags and inflatzmsg failed to
warn consumers about these dangérsThe Court does not dismighe
LPLA claimsto the extenthatplaintiff alleges thaTMS used, and failed to

properly warn abouefective airbags and inflators made with the same or

32 R. Doc. 313 at 34.
33 SeeR. Doc. 20 at 9 1 13.
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similar materials and chemicals as Takataith knowledge of their
dangers4

E.Non-LPLA Claims

TMS alsomoves for partial summary judgment as to all AdhLA
claims in plaintiffs complaint becausehe LPLA provides the exclusive
remedy against a manufacturer for damage causedisbhhyroduct3®> See
La.R.S. §89:2800.52. In granting plaintiff leave to amend his complaint,
Magistrate Judge North ordered that alises of action except those arising
under the LPLA be deleted from the amended compReinTMS asks that
plaintiffs claims fornegligence, intentional tort, breach of contracgdxch
of warranty, negligent misrepsentation, fraud and bad faith be
dismissed3” Plaintiff does not defend the legal validity of geeclaimsand
the Court dismisses them light of the exclusive remedy provided by the

LPLA.38 SeeStah| 283 F.3d at262 (finding that the LPLA exclusivity

34 Id.

35 R. Doc. 311 at 8.

36 R. Doc. 18 at 2.

37 R. Doc. 311 at 89.

38 Plaintiff asserts that the neldPLA claims in the amended complaint
were not subject to Magistrate Judge North’s ordecause they were
included in the original complainand areghereforenot new claims.See
R.Doc. 492 at 2. This argument ignores the portion of JuNgeth’s
order that directs that all noi.PLA causes of action “be deleted from the
amended complaint.SeeR. Doc. 18 at 2. Regardless, plaintiff's claims
must be dismissed because they fail to state d \edjal claim.
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provision precludes intentional toclaims such as fraygdJefferson v. Lead
Indus.Assh, Inc, 930 F. Supp. 241, 245 (E.D. La. 1996).

F. Other Toyota Defendants

The complaint includes identical allegations ag&ii$1S, Toyota
Motor Corporationand Toyota Motor Engineering & Manufacturimgprth
America3® Thus, the Court’s reasons for granting partial suamyjudgment
to TMS apply equally to the other two Toyota defantls. Because plaintiff
had notice and an opportunity to respond to theiargnts in TMS’ motion,
the Court finds it apprapate to grant partial summary judgment to Toyota
Motor Corporation and Toyota Motor Engineering & Meacturing North
America SeeFed. R. Civ. P. 56(f)(1) (permitting courts to gtasummary

judgment for a nonmovant).

V. CONCLUSION

For the foregoing reass, plaintiffs motion to strike iISDENIED,
except as tohe affidavit of Debra Hatton.

Toyota Motor Sales’ mown for partial summary judgment is
GRANTED. The Courtfinds that no Takata entity manufactured threver

airbagsystemin plaintiffs 2009 Toyota Corolla as manufacturer is defined

39 R. Doc. 20 at 3.
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in La. R.S5.9:2800.53(1) The Court DISMISSES WITH PREJUDICE any
Louisiana Products Liability Act claims against Bog Motor Sales, Toyota
Motor Corporation, and Toyota Motor Engineering &Nufacturing North
Americato the extent such claims apeedicated on the allegation that these
defendantgontinued to use Takata airbags, knowing of thetsyadoncerns
of Takata airbags and inflators, and failed to waomsumers about these
dangers.

Furtherthe Court DEMISSES WITH PREJUDICE all causes of action
except those arising under the Louisiana Produdasbility Act, including
claims ofnegligence, intentional tort, breach of contracedxch of warranty,
negligent misrepresentation, frauahd bad faithas toToyota Motor Sales,
ToyotaMotor Corporation, and Toyota Motor Engineering & Manufaeng

North America.

ot 2

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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