In re: The Matter of TK Boat Rentals, L.L.C. Doc. 278

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

IN RE: TK BOAT RENTALS, LLC, as CIVIL ACTION

owner and operator of thd/V Miss Ida,

for exoneration from or limitation of NO. 17-1545

liability c/w 17-2446 and 17-3657

SECTION M (4)

ORDER & REASONS

Before the Court are the following motions:

(1) the motion of defendants Andre Boudread GEICO Marinénsurance Company
(“GEICO”) for summary judgment on their @sclaim against defendant Allianz Global
Corporate and Specialty Marine Insura@empany (“AGCS”) for insurance coverate.
AGCS opposes the motidrBoudreau and GEICO file a reply in support of the mation,
and AGCS files a surrepfy;

(2) AGCS’s motion for summary judgmenh its crossclaim against GEICO for
insurance coverage.GEICO opposes the motiérand AGCS files a reply in support of
the motion?

(3) GEICO’s motion to strike certain 8iGCS’s summary judgment exhibtSAGCS
opposes the motichGEICO files a reply in support of the motithand AGCS files a
surreply! and

(4) a motion of Extreme Fishing, LLC (“Ereme Fishing”) for summary judgment on
its right to limitation of liability’? to which claimants respond in oppositidrand in
further support of which Extreme Fishing repfés.
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Having considered the parties’ memoranda ancppdicable law, the Court issues this Order &
Reasons.
l. BACKGROUND

This case arises out of a ltiog accident. PatricBeck booked a fishing trip out of Venice,
Louisiana, with Extreme Fishing through Tréetzel, Extreme Fishing’s founder and sole
membert® for February 12, 201%. Wetzel generally books fisig trips by phone and hires a
captain to operate one of the boats that he owns and leases to Extreme!FiSloinBeck’s trip,
Wetzel hired Boudreau, a licensed capfaivhom he had observed at work on scores of occasions
over the course of three or foyears, to captain Wetzeld/V Kingfish'® However, on February
11, 2017, theMi/V Kingfishbecame inoperable when its port propeller inexplicably spun off into
the marsh on another fishing tdp As a consequence, instead of usingviié Kingfishfor Beck’s
trip, Wetzel asked whether Boudreau could seanmher vessel. Knowing that Chase St. Clair
owned a fishing vessel, Boudreaaceived permission to use thV Super Strikéor the trip??

On the morning of February2, 2017, Boudreau captained thEV Super Strikefor
passengers Beck, his minor son, C.D.B.,tidu$icCarthy, Michael Haell (collectively,

“Plaintiffs”), Tracy Edwards, and Charles “Nick” Sifa. Upon leaving the Venice Marina, fog

15R. Docs. 107-6 at 1; 112-8 at 1; 113-1 at 1.

1 R. Doc. 1 at 3 (Case No. 17-2446).

"R. Doc. 247-2 at 18-24.

18 Since June 5, 2014, Boudreau has held a U.S. Coast Guard license as operator of uninspectd passeng
vessels as defined in 46 U.S.C. § 2101(42)(B) upon near coastal waters not more than 100 miles Rff§lmre
247-3 at 94, 100.

9R. Docs. 87 at 6; 56-1 at 4-5, 8; 247-2 at 14, 16.

20R. Doc. 192-1 at 2. Boudreau and Wetzel testified they did not know why the propeller broke. R.
Docs. 192-2 at 4; 192-3 at 2-3. Wetzel said the boat was “in great condition” andrigvpekfect the day before.”
R. Doc. 192-3 at 2-3.

2 R. Docs. 186 at 2, 11; 192-3 at 4; 192-10 at 1; 247-2 at 19-21; 247-3 at 23-24. This Court previously
determined that Extreme Fishing was the demise or barebagerer for the fishing trip. R. Doc. 186 at 8-17.

22R. Doc. 191. The Court previously dismissed the claims asserted by Tracy Edwards and Ricétles “
Siria. R. Docs. 84, 103.



limited visibility to approximately 50 to 75 yard$.Boudreau operated boats in similar conditions
approximately 15 to 20 times per yéarHis hired deckhand, Mitchell Rogers, acted as lookout
for the trip while Boudreanavigated using radat. Boudreau testified ihis deposition that he
had expected the fog but that he wasawstcerned about visibility conditiod$. TheM/V Super
Strikeés lights were operational and illuminated for the ip.

To access the Gulf of Mexico, Boudreau pled to leave the Venice Marina, enter the
Mississippi River from an area knavas “The Jump,” proceed doviwer off the right descending
bank (the West Bank), and then @ tise river to the East Bank jissiuth of Andres Pond so as to
avoid an area of known dredging activity ancekit the river and enter the Gulf through Pass a
Loutre?® Before crossing the river, thé/V Super Striks port engine had stalled between four
and six time€® Boudreau testified that, aftdhe third time, he called SElair to inquire about the
condition of the engindgut could not reach hiff. Boudreau further testified that he was able to
restart the engine each time after it staffeaid that both engines were operational as he crossed
the river3? The passengers testified that only thebstard engine was fullpperational as they
crossed the rive?

As theM/V Super Strikeentered the Mississippi RiveroBdreau testified that visibility

was approximately 20 yards due to fog, andt thisibility ranged between 10 and 20 yards

22R. Doc. 247-3 at 26.

241d. at 68.

251d. at 29.

261d. at 26-27, 68-69.

27SeeR. Docs. 247-6 at 1; 251-7 at 2; 253-1 at 1; 254-1 at 1.

28 R. Doc. 247-3 at 44-45.

2% Boudreau testified that it stalled as many as four timdest 35-40, 44, whereas the passengers testified
that it stalled as many as six timeSeeR. Doc. 253-5 (excerpting deposition testimony of Harrell, Siria, McCarthy,
and Edwards).

30R. Doc. 247-3 at 39-40.

311d. at 35, 40.

321d. at 47. Rogers also testified that both engines weeeational as they crosseR. Doc. 251-5 at 3.

33 R. Doc. 253-5.



throughout the remainder of the voy&fe About three-quarters of the way across the river,
Boudreau observed an unidentified object appeditlaen disappear on his radar, which prompted
him to reduce his speédl.Boudreau then observadother radar contact, ahhe later learned to
be theM/V Miss Ida proceeding in a westerly directioBased on the radar signals, Boudreaux
believed that th&1/V Miss Idawas then crossing the river heading to the West Balloudreaux
testified that, by then, he tiaeduced the speed of thidV Super Strikéo about 20 miles per hour
and that visibility was about 15 yartfsAs Boudreau continued toanitor the radar, he noticed
that theM/V Miss Idawas then moving in a northerly, neesterly, directionBoudreaux testified
that he then put thil/V Super Strikén neutral, assuming that the vessels would pass each other
starboard-to-starboard (with tM/V Super Strik@earer the East Banf.About 30 seconds later
according to Boudreaux’s estimate and before he could take evasive actibfiytiviss Ida
collided with theM/V Super Strikewhich had drifted witlthe current about 75 fe&t. Deckhand
Rogers testified, on the other hand, thathtig Super Strikavas in reverse when ti/\V Miss

Ida broke through the fog ithin 300 yards of th&/V Super Striké® Boudreau testified that if
he would have attempted a port-to-port passiregpelieved he would have created a head-on
collision?' Shane Leblanc, captain of thi#V Miss Ida testified that he never reduced his speed
of 15 to 20 miles per hodrom the time he observed ti/V Super Striken his radar up until
the moment of impact, because he assumed each wesde turn to starboard to effect a port-to-

port passing? Toward this end, Leblanc veerbis vessel to starboard, but thiV Miss Ida

34R. Doc. 247-3 at 42.
351d. at 51-53, 73.

361d. at 54-57.

371d. at 58-59.

381d. at 59-60, 74.

391d. at 62-63, 65.

“R. Doc. 251-5 at 5.

41 R. Doc. 247-3 at 90.
42R. Doc. 247-5 at 39-42.



struck and mounted tistarboard bow of thigl/V Super Strikat a perpendicular angft& Plaintiffs
allege they sustained serious injuries as a result of the actident.

On February 23, 2017, TK Boat Ral#t, owner andperator of théV/V Miss Ida filed a
limitation-of-liability action related to the accidefit.On March 24, 2017, Plaintiffs instituted an
action for damages against several defendamtfyding Extreme Fising, TK Boat Rentals,
Wetzel, Boudreau, St. Clair, and & (which Plaintiffsallege was St. Clair’s insurer on the date
of the collision)* On April 19, 2017, St. Clair anBoudreau, owner andperator of thevl/V
Super Strike jointly filed a limitation-of-liability actiorf’ The two limitation actions and
Plaintiffs’ suit for damages were consolidated into this aéfidlaintiffs eventually added a claim
against AGCS, the alleged insurer of Wetzahd Extreme Fishing.

On February 15, 2018, Boudreau and GEICQifdecrossclaim against AGCS, alleging
that AGCS’s policy provided coverage to Boean for Extreme Fishing’'s use of St. Clair's
vesseP! On September 5, 2018, AGCS fila crossclaim against GED asserting that Extreme
Fishing is entitled to coverage under GEIGQOolicy as the bareboat charterer of Mi& Super
Strike and that AGCS is the excess insurer andledtio reimbursement from GEICO for all
defense costs incurred to date reddtethe defense of Extreme Fishitfgin granting AGCS leave
to file its crossclaim against GEICO, the Qowsted that it was not then deciding whether AGCS

had standing to assert the clatn.

43|d. at 39; R. Doc. 251-1 at 17.

4 R. Docs. 1 (Case No. 17-2446), 5 & 54 (Case No. 17-1545).
“R. Doc. 1.

4 R. Doc. 1 at 7 (Case No. 17-2446).

47R. Doc. 1 (Case No. 17-3657).

48 R. Docs. 6 & 16.

4% The Court previously dismissed the claims againsz@lé his individual capacityR. Doc. 87 at 10.
5°R. Docs. 52 & 53.

51 R. Doc. 79.

52R. Doc. 190.

53R. Doc. 189 at 4-5.



A. The AGCS Paolicy

It is undisputed that Wetzel carried an insurance policy issued by AGCS fitt/the
Kingfishthat was in effect on the date of the collistbriThe policy defines the term “insured” to
include “persons or organizations using Watercraft with [Wetzel's] prior permissiof>’ The
AGCS policy provides additional coverage for a “temporary substitute watercraft” as follows:

2. Temporary Substitute Watercraft — If your Watercraft is out of normal use

because of a covered loss, we will cover damages you are legally obligated to pay

for bodily injury or property damage arising from the maintenance, use, or
control of a temporary substitute Watercraft. The temporary substitute Watercraft
must be of a similar type, kee, and length as the Watercraft that is out of normal

use. But we do not cover temporary ditbe Watercraft being used for any

purpose other than replacing your Watercraft while it is out of normal use due to a

covered los$®
Based upon the foregoing provisions and the allegaif Plaintiffs’ complaint against Boudreau,
the Court previously determinedathAGCS has a duty to defend Boudreau.

In the section entitled “General Rules arah@itions,” the AGCS policy lists several duties
of the insured purporting to reconditions to coverag@including the insured’s obligations to
report to the insurer any loss or damage widfinhours after arrival iport, provide notice in
writing of the claim within 60 daysf the occurrence, and make the watercraft and other damaged

property available for AGCS'’s inspemti when reasonably required by AGE®SThe AGCS

policy also contains an “other insurance” claus# #ttates: “If, at the time of a covered loss or

54R. Docs. 192-11 at 1; 192-7; 195-2; 195-6 at 1.

55R. Docs. 192-7 at 7; 195-2 at 5. The term “insured watercraft” is defined to include “the vessel[] described
on the Declarations Page ... owned by the named Insured,” R. Docs. 192-7 at 7; 19%4dit 5 theM/V Kingfish
R. Docs. 192-7 at 3; 195-2 at 1.

56 R. Docs. 192-7 at 15; 195-2 at 13 (bolded terms in original).

5"R. Doc. 191.

%8 R. Docs. 192-7 at 17-19; 195-2 at 15-17.

¥ R. Docs. 192-7 at 19; 195-2 at 17.



damage, there is any other insurance that would apply to the property in the absence of this policy,
the insurance under this policyllnly apply as excess insurege over the other insuranc®.”
B. The GEICO Policy
It is also undisputed th&t. Clair carried an insuranpelicy issued by GEICO for thd/V
Super Strikehat was in effect on the date of the collisiérThe GEICO policy provides coverage
for a bareboat charterer as follows:

While thelnsured Boat is underCharter Use, then“you” , “your” , “insured” ,
and“insured person” are defined as thidamed Insured(s)on the Declarations
Page and any operator tlyaiu designate that holds allqeired Federal, State, and
local licenses and permits. While timsured boat is in service as 8areboat
Charter ..., then“you” , “your” , “insured” , and“insured person” also include

a charterer operating tiresured boat a licensed captain, a certified instructor, and
the Management Company nadrmen this endorsement.

* The definition ofCharter Use is deleted in its entirety and replaced with the
following:

* is defined as the use of the boat for:
- Bareboat Charters,
- crewed charters carrying six (@) less passengeisr the purpose
of charter fishing, sightsawy, or dinner cruises only.
All other Commercial use is excludéd.
Under the policy, the term “bdveat charter” means ‘l@gal bareboat chart@s defined by the
United States Coast Guard in the Code of Fédrgulations and any applicable endorsement to
these regulation® The Court has previously ruled amatter of law that Extreme Fishing was
the bareboat charterer of th#V Super Strikat the time of the collisioff.
The GEICO policy also contains anther insurance” clause that states:
If there is any other available insurance that would apply in the absence of this

policy, this insurance shall apply as exaegsr the other insurance. However, with
respect to Coverage A and¥erage E, the combined amount of available insurance

60 R. Docs. 192-7 at 22-23; 195-2 at 20-21.

61 R. Docs. 192-10; 195-5eeR. Docs. 192-11 at 2; 195-6 at 2.
62R. Docs. 192-10 at 19; 195-1 at 19 (bolded terms in original).
63 R. Docs. 192-10 at 5; 195-1 at 5.

54R. Doc. 186.



shall not exceed the applicable limits aktpolicy for any loss. When this policy

and any other policy covers on the same basis, either excess or primary, we will

pay only our share. Our share is the prtporthat the Limit of Insurance of our

policy bears to the total of the limits of #tle policies covering on the same basis.

When this insurance is excess, wil have no duty to defend ansured against

a claim or suit if any other insurer has aydistdefend an insured against that claim

or suit®
. PENDING MOTIONS

A. Insurance Coverage Claims

Boudreau and GEICO now move for sumyng@rdgment against AGCS for insurance
coverage under the AGCS ljpy issued to Wetzéf Boudreau and GEICO contend that the
undisputed facts estaliishat Boudreau and th&/V Super Strikéall within the express terms of
the “temporary substitute watercraft” claiéeFurther, Boudreau and GEICO contend that any
coverage GEICO owes to Boudreau is egcts AGCS’s coverage under GEICO’s “other
insurance” claus® In response, AGCS argues that saevelisputed fact®xist to preclude
coverage for Boudreau under the “temporary sulbbstittatercraft” clause. AGCS first suggests
that GEICO judicially admitted being a co-primansurer with AGCS in its crossclaim and
discovery answers, and, imyevent, AGCS’s policy excludggimary coverage where other
primary insurance exisfs.

In AGCS’s motion, AGCS seeks summary jodnt on its crossclaim that GEICO

provides the primary layer of insance for Extreme Fishing andathAGCS is the excess insufér.

65R. Docs. 192-10 at 14; 195-1 at 14 (bolded term in original).

66 R. Doc. 192.

57 R. Doc. 192-1 at 10-18.

681d. at 19-25. In GEICO’s reply, GEICO also argues that the Court should deem the facts listed in GEICO’s
statement of material facts to be admitted because AGGEsrint of disputed materfalcts inadequately responds
to GEICO's statement under Local Rule 56.2. R. Doc. 201 at 1-2. The Court disagrees; AGCS has supplied “a separate
and concise statement of material fakgch [it] contends present a genuine issue” as required by Local Rule 56.2.

59 R. Doc. 205.

°R. Doc. 211.



GEICO responds that AGCS lacks standing tespera coverage claim on behalf of Extreme
Fishing because AGCS is not an insured, tawftl insured, or thit-party beneficiary! In reply,
AGCS attaches a declaration of Extreme Fisluragtorney that purports to evidence Extreme
Fishing’s assignment to AGCS ofetinsured’s rights against GEIGGr payments made or to be
made by AGCS under its policy.

GEICO moves to strike AGCS'’s reply aspemmissibly asserting a new argument and to
strike the exhibits submitted with the reply as incompetent summary judgment eVRI&GBES
responds that it had already addressed thwigament-of-rights argument in its original
memorandum in support of its motion for summadgment, but AGCS does not directly address
GEICO’s contention that the exhibits are inadmissible.

B. Limitation of Liability

Extreme Fishing moves for summary judgmentitsrright to limit its liability. As the
bareboat charterer of tihd/V Super Strikat the time of the collisiof?, Extreme Fishing contends
it has a right to limit its liability under 46 U.S.€.30505 because no evidence exists to show that
it had privity or knowledge ofrgy of Boudreau’s negligent acits navigation that caused or
contributed to the collisioff. Extreme Fishing summarizes Boedu's credentials, clean record,
and experience in navigating offshore fishing eé&st emphasize that Wetzel, who had observed
Boudreau working for several ysachose a competent capt&inEurthermore, Extreme Fishing

argues that Boudreau was pautarly qualified for this trijpecause he had operatedVh® Super

1R. Doc. 213.

2R. Doc. 221.

B R. Docs. 219-1 at 1-2; 229.

74 R. Docs. 224 at 1-2; 235eeR. Docs. 224 & 235.
SR. Doc. 186 at 8.

8R. Doc. 247-1 at 1-2.

71d. at 18-19.



Strike itself on nine other chartered fishing trips with another companyExtreme Fishing
invokes prior orders of the Court it claims have “substantially narrowed” the scope of its
potential liability to navigational errdf. Thus, because the Court dissed Plaintiffs’ claims of
unseaworthine§3and TK Boat Rentals’ claim for Extrenfrishing’s negligent entrustment of the
vessel to Boudredi}, and because no evidence can pr&streme Fishing’s knowledge of
Boudreau’s negligent navigation, Extreme Fishing awidet is entitled to lint its liability to the
post-casualty value of thé/V Super Striké&?

In opposition, Plaintiffs contel that Boudreau’s negligenae failing to check for and
identify unseaworthy conditions of tiM/V Super Strikeeaused or contributei the collision.
Specifically, Plaintiffs argue that Boudreau’s faflto inspect the vessel’'s engines and Extreme
Fishing’s failure to enfice a policy of regularly inspecting velstor such defestcontributed to
the collision, but never explain hdi. Plaintiffs also argue that Boudreau’s failure to sound his
horn in violation of Inland Navigation Rule 34 which addresses maneuvering and warning
signals, also contributed to the collision. Pldigfpoint to Boudreau’s testimony that he admitted
to violating this rule on this occasion and that had never before removed the horn from the
center console to be within his reaichthe wheelhouse when operating a ve$sePlaintiffs

contend that Wetzel's experience with Baealn should have given him knowledge of this

81d. at 19.

1d. at 4.

801d. (citing R. Doc. 84 at 5-6).

811d. (citing R. Doc. 186 at 18-22).

82|d. at 15 (citing R. Doc. 4 in case no. 17-3657) (noting that the Court has approved an Ad Interim Stipulation
for Value filed by St. Clair for th&1/V Super Strikén the amount of $12,500 as the post-casualty value of the vessel,
and that no party has challenged this valuation).

83 R. Doc. 251 at 6-11.

8433 C.F.R. § 83.34.

85 R. Doc. 251 at 11-12 (citing R. Doc. 251-2 at 11-12).

10



practice®® Nonetheless, Plaintiffdo not contend that tieennsylvanisRule applies or explain
how failure to sound the horn would have Eneted the accident in these circumstances.

Also in opposition to Extreme Fishing’s mati to limit its liability, GEICO, Boudreau,
and St. Clair briefly argue that “[t]here are isswf fact concerning whether any alleged problems
with the port engine were a caufehis collision,”as would point to Exéme Fishing’s knowledge
of Boudreau’s negligent operation of failure to inspect the gsel, or Extreme Fishing’s own
failure to implement inspection polici€s.In support of this argument, GEICO, Boudreau, and St.
Clair cite the deposition testimomy several Plaintiffs who, inantrast to Boudreau and Rogers,
contend that only the port engine was operating wheMileSuper Strikerossed the riveéf

TK Boat Rentals also opposes Extreme Figls motion, re-urging an argument the Court
previously rejected in dismissing TK Boat Rentalsgligent entrustment claim. TK Boat Rentals
contends that it now presents summary judgmedeece that Extreme Fisty violated 46 U.S.C.

§ 8104(a) in having Boudreau captain &/ Super Strikebut points to the same deposition
testimony that he slept only about five and a haliirs the night before the accident. TK Boat
Rentals makes no new argument to support applying the statute to “a small fishingVessel”
explain how Boudreau’s sleeplessness influeréedecisions on theay of the acciderff.

In reply, Extreme Fishing argues that, as pesly held by the Court, it owes no duty to
provide a seaworthy vessel passengers like Plaintiffs. With regard to its alleged duty to
discover purported defects in tM/V Super Strike engines prior to sailing, Extreme Fishing

argues that no respondent to the motion to liralility has met its burden to show that the

86 d.

87 R. Doc. 523.

881d. at 3 (citing R. Doc. 523-2).
89 R. Doc. 186 at 20.

O R. Doc. 254.

91R. Doc. 257 at 1.

11



condition of the engines caused ontrtbuted to the collision. “\Wether or not the port engine on
the [M/V Super Strikewas operating properly ... is ultimatedyred herring because there has been
no evidence produced by the opposing parties that the condition MMeSuper Strike] port
engine had anything to do withetcollision. It is only thosacts of negligece or defective
conditions aboard the vessel tl@ntribute to the cbkion that ‘arerelevant to determining
whether the shipowner éntitled to limitation.”®? Extreme Fishing furthezontends that St. Clair
testified the vessel had been mattye serviced and in good operating condition, and that TK Boat
Rentals’ argument regarding Boedu's sleeplessness should heated absent any evidence to
demonstrate causation or to rebut Boudreau’s Bpdestimony “that he di not feel tired or
fatigued on the morning of the collisiof?”
lll.  LAW & ANALYSIS

A. Summary Judgment Standard

Summary judgment is propef the pleadings, depositions,savers to interrogatories, and
admissions on file, togeth&ith the affidavits, if any, show #t there is no genuine issue as to
any material fact and that the moving partemditied to a judgment as a matter of lauCglotex
Corp. v. Catrett477 U.S. 317, 322 (1986) (citing Fed. Rv.(®?. 56(c)). “Rule 56(c) mandates
the entry of summary judgmeiatfiter adequate time for discoveagd upon motion, against a party
who fails to make a showing sufficient to establise existence of an element essential to that
party’s case, and on which the party will bear the burden of proof at tteal.’A party moving
for summary judgment bears the initial burdememonstrating the basis for summary judgment
and identifying those portions of the recoudiscovery, and any affavits supporting the

conclusion that there is no geneaiissue of material factd. at 323. If the moving party meets

921d. at 2 (quotingHellenic Lines, Ltd. v. Prudential Lines, In81 F.2d 634, 639 (4th Cir. 1987)).
% |d. at 3-4.

12



that burden, then theonmoving party must use evidence daghle under Rule 56 to demonstrate
the existence of a genuirssue of material factld. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtten a verdict for the
nonmoving party. SeeAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1996). The substantive
law identifies which facts are materiald. Material facts are not genuinely disputed when a
rational trier of fact could not find for the nonmogiparty upon a review difie record taken as a
whole. See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cé7s U.S. 574, 587 (1986);
Equal Emp’t Opportunity Comm’n v. Simbaki, Ltd@67 F.3d 475, 481 (5th Cir. 2014).
“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a motion for summary judgme®eeAnderson477 U.S. at 249-5Mopper
v. Frank 16 F.3d 92, 97 (5th Cir. 1994). In mgj on a summary judgment motion, a court may
not resolve credibility issues or weigh evidencgee Delta & Pine Land Co. v. Nationwide
Agribusiness Ins. Cp530 F.3d 395, 398-99 (5thriCR008). Furthermore, a court must assess the
evidence, review the facts, and draw any apprtpnderences based on the evidence in the light
most favorable to the pgropposing summary judgmenfee Tolan v. Cotte®72 U.S. 650, 656
(2014); Daniels v. City of Arlington246 F.3d 500, 502 (5th Cir. 2001Yet, a court only draws
reasonable inferences in favor of the nonmovatigwthere is an actual controversy, that is, when
both parties have submitted evidence of contradictory fatistfe v. Liquid Air Corp, 37 F.3d
1069, 1075 (5th Cir. 1994) (citidgljan v. Nat'| Wildlife Fed’'n497 U.S. 871, 888 (1990)).

After the movant demonstrates the absenfca genuine dispute, the nonmovant must
articulate specific facts and poitd supporting, competent evidenttext may be presented in a
form admissible at trialSeeLynch Props., Inc. v. Potomac Ins. Co. of 140 F.3d 622, 625 (5th

Cir. 1998); Fed. R. Civ. P. 56(&)(A) & (c)(2). Swh facts must create more than “some

13



metaphysical doubt as to the material factddtsushita 475 U.S. at 586. \W4m the movant will
bear the burden of proof at frian the dispositive issue, theorant “must come forward with
evidence which would entitle it to a directed vetrdithe evidence went uoatroverted at trial.”
Int’l Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 1264-65 (5th Cl991) (quotation omitted).
Then, the nonmovant may defeat the motion by showing a genuine dispute of material fact or by
“showing that the moving party’s evidence is seatthat it may not persuade the reasonable fact-
finder to return a verdict ifavor of the moving party.”ld. at 1265. When the nonmovant will
bear the burden of proof at trial on the dispesiissue, the moving party may simply point to
insufficient admissible evidence to establishessential element of the nonmovant’s claim in
order to satisfy its sumany judgment burdenSee Celotexd77 U.S. at 322-25; Fed. R. Civ. P.
56(c)(B). Unless there is a gene issue for trial that couldupport a judgment in favor of the
nonmovant, summary judgment must be granteeklittle, 37 F.3d at 1075-76.

B. Boudreau and GEICQO’s Motion for Summary Judgment

1. Boudreau’s Coverage Under the AGCS Policy

Boudreau and GEICO seek primary insweamroverage for Boudreau under the AGCS
policy issued to Wetzel for thd/V Kingfishunder the “temporary sulitsite watercraft” clause,
which states in pertinent part: “If your Watercnafout of normal use because of a covered loss,
we will cover damages you are legatbligated to pay for bodily jary or property damage arising
from the maintenance, use, or control ofeanporary substitute Watercraft. The temporary
substitute Watercraft must be of a similar typdueaand length as the Wateaft that is out of
normal use > Boudreau and GEICO assert that bahditions for coverage under the temporary

substitute watercraft clause in the AGCS policy are satisfied: firsMtieKingfishwas out of

94 R. Docs. 192-7 at 15; 195-2 at 13 (bold removed).
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normal service on the date of the collisthre to a covered loss; and, second,Mié Super Strike
is of a similar type, value, and length as ¥/ Kingfish®

The qualities of the substitute vessel are genuinely disputed. The AGCS policy requires
that a temporary substitute watercraft be of flEintype, value, and length as the Watercraft that
is out of normal use® In support of its argument that thN#V Super Strikavas of similar value
to the M/V Kingfish Boudreau and GEICO merely contend that Extreme Fishing charged the
Plaintiffs the same amount for the charter of the subsMieSuper Strikas for the originail/V
Kingfish® But, as AGCS points out, the value of essels may not lmeasured by the value
of a chartered trig> Extreme Fishing may not have chatgelaintiffs a different rate for a
different vessel substituted at the last minuteriter to preserve igood business reputation, for
example. In addition, AGCS disputes whetBeudreau and GEICO ta provided sufficient
evidence to demonstrate that thidV Super Strikevas of similar type and length to th&'V
Kingfish Accordingly, summary judgment for Boudresnd GEICO is not warranted at this time
on the question of Boudreau’s coverage undeftdmporary substitute watercraft” clause of the

AGCS policy®

% R. Doc. 192-1 at 1.

% R. Docs. 192-7 at 15; 195-2 at 13.

9 R. Doc. 192-1 at 18.

% R. Doc. 205 at 5. AGCS psts evidence to show that tMéV Super Strikevas insured with a hull value
of $95,000, whereas tiM/V Kingfishhad a fair market value of $250,000 in 201d.

9 The first condition for coverage under the “temporatyssitute watercraft” clausis also disputed. On
the one hand, Boudreau and GEICO assert that there is no dispute Mat iagfishwas out of normal use due to
a covered loss because its propeller broke the day Heéoies scheduled fishing trip. Boudreau and GEICO read
the language of the AGCS policy as covering “direct phy$isal,” which they say includdle “destruction, ruin, or
deprivation” of the propeller. They contend that AGCS had no basis to deny @sthitadithe damaged propeller
amounted to a covered loss because AGCS had admititsdaimswer to Boudreau and GEICQO's crossclaim that it
was still investigating the basis of Wetzel's insurance clain.Doc. 192-1 at 11-13. In Boudreau and GEICO'’s
view, an insurer should refrain from denying coverage until its investigation has provided aiasisdo so.

On the other hand, AGCS argues that Wetzel's failure to satisfy its notice obligations under the policy
forecloses a determination that th@uig to the propeller was a covered loss, because AGCS was not afforded the
opportunity to inspect the vessel. R. Docs. 195 at 2, 8-10; 192-7 at 19; 195-1 at 17 (“The Insured shallty4thin for
eight hours after arrival in port, report any loss or damage and shall give prompt notice theregfragtieind mail
to the Broker of Record, ... and in no event shall any claim be admitted by this company unless such notice in writing
has been presented within sixty dayaniroccurrence of same[.]”). In atldn, AGCS says that Boudreau failed to
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2. GEICO'’s Primary or Excess Coverage

Boudreau and GEICO assert that the GEI@ilicy’s “other insurace” clause renders
AGCS the primary insurer for Boudreau and G&ltbe excess. However, Boudreau and GEICO
acknowledge AGCS’s competing “other insurangebdvision and allege in their crossclaim
against AGCS that “[bJoth the [BCO] and AGCS Policies provig&imary coverage to Andre
D. Boudreau for the February 12, 201@idtent involving theM/V SUPER STRIKE.'® AGCS
argues that Boudreau and GEICO’s unamended ipigathd corresponding interrogatory answer,
which state that “[GEICO] and AGCS policiesopide co-primary coverage for Andre Boudreau
operating M/V SUPER SRIKE on February 12 on a 50-50 basist®® constitute judicial
admissions that GEICO is the primary insdférAGCS also submits that GEICO has waived its
coverage defense by assuming continued defeihBeudreau without hamg reserved its rights
against Boudreat?® Alternatively, AGCS says that AGCS’s “other insurance” clause at least
renders GEICO the excess insurer and AGCS'SEBCO’s clauses irreconcilable and mutually
repugnant, resulting in prorated liability under Louisianaw.

a. Judicial Admission
“A judicial admission is a formal concessiontite pleadings or stipulations by a party or

counsel that is binding aime party making them.’Martinez v. Bally’s La., In¢.244 F.3d 474,

give AGCS timely notice of his claim for coverage under the AGCS policy, which AGQfestgcarose at the latest
on November 27, 2017, when GEICO received a copgh@fGCS policy, because Bdreau and GIEEO did not
file their crossclaim until Februas, 2018. R. Doc. 195 at 10.

Boudreau and GEICO do not provide sufficient summary judgment evidence to show that etitetrowe
Boudreau gave timely notice of the propeller damage so as to establish a covered loss. Rathar &oddGEICO
rely on conclusory assertions like “AGCS already knows” the propeller loss was covered byGBepaliy. R.
Doc. 192-1 at 13. These assertions fail because they do not resolve the threshold issue of whethelidhdamage
was a covered loss. Therefore, a genuine dispute also exists as to wheist kliregfishwas inoperable due to a
covered loss.

100R. Doc. 79 at 6 131 (emphasis added).

1R, Doc. 195-3 at 7.

102R. Doc. 195 at 4.

1031d., at 4-6.

1041d, at 11-12.
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476 (5th Cir. 2001). “Ajudicial admissn ‘has the effect of withdrawingfactfrom contention.”
Blankenship v. Buenge653 F. App’x 330, 335 (5th Cir. 2016) (quotiMgartinez 244 F.3d at
476) (emphasis in original). Acatingly, judicial admissions gendsaconcern issues of fact and
are inapplicable to questions of laBee Blankenshj®53 F. App’x at 335 & n.15. “To qualify
as a judicial admission, the statemeiust be (1) made in a judicipioceeding; (2) contrary to a
fact essential to the theory of recovery; (3) datitbe, clear, and unequivdicgl) such that giving

it conclusive effect meets with public policy;dafb) about a fact on vith a judgment for the
opposing party can be basedlbnibach Mgmt. Tr. v. Wartburg Enters., In€50 F.3d 486, 491
n.2 (5th Cir. 2014) (quotingleritage Bank v. Redcom Labs., In250 F.3d 319, 329 (5th Cir.
2001)). Courts retain discretion to treatements in briefs gadicial admissionsCity Nat'| Bank

v. United States907 F.2d 536, 544 (5th Cir. 1990), as vadlto relieve a party of the binding
consequences of its judicialragsion where justice require§ee, e.gKiln Underwriting, Ltd.

v. Jesuit High Sch. of New Orlear&)08 WL 4724390, at *12 (E.D. La. Oct. 24, 2008) (even if
statements were construed as judicial admissibmding effect waived for counsel’'s “honest
mistake” and lack of prejude to opposing party).

AGCS maintains that GEICO $gudicially admited that GEICO is Boudreau’s primary
insurer through GEICO’s unamended crossclaim atgdrimgatory answer. This is only true if the
Court were to accept a crimped reading of GEIGiEsding, which, fairly read, alleges that both
GEICO and AGCS are Boudreau’s pary insurers. The Court fails see how such an allegation
differs from AGCS’s own alternative argumenattihe irreconcilable and mutually repugnant
nature of GEICO’s and AGCS’s “other insurance” skesj where each is saabe excess of the
other, requires prorated liabilitynder Louisiana law. If true, as matter of law, both insurers

would provide primary coverag® Boudreau, which is precigewhat GEICO has alleged.
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Accordingly, the doctrine of judial admission is not applicabléseeBuenger 653 F. App’x at
335 n.15 (“The scope of judicial admissions is rettd to matters of fact which otherwise would
require evidentiary proof, and doaot include counsel’s statemeithis conception of the legal
theory of a case.”) (quotinglick v. White Motor C9.458 F.2d 1287, 1291 (3d Cir. 1972)).
b. Waiver

AGCS citesSteptore v. Masco Construction C643 So. 2d 1213 (La. 1994), for the
proposition that GEICO has waivéd coverage defense thaisittxcess because GEICO assumed
the defense of Boudreau withaakttaining a reservation of right®¥ AGCS contends that, with
GEICO’s claim to excess status, GEICO’s inséseare no longer corgtely aligned with
Boudreau'’s, so counsel for GEICO and Boudreauaheanflict in the dual representation that is
prohibited bySteptore'® In response, GEICO argues tisaeking primary insurance coverage
for Boudreau under the AGCS policy is reot‘coverage defense” barred Byeptorebecause
GEICO seeks to obtain rather thdeny insurance coverage for BoudréuGEICO cites no law
in support of this position but instead claims that more is needed to meet the “high standard of
proof” to deprive Boudreau of his chosen courssel show a conflict of interest as defined by
Rule 1.7 of the Louisiana s of Professional Condut®

In Steptore the Louisiana supreme court preclu@gdinsurer from asserting a coverage
defense when the insurer had already assudefdnse of the insured without obtaining a
reservation of rights or separate coung3 So. 2d at 1215, 1217. Snonths after the same
counsel began representing the insured and the m#fueensurer denied coverage for the insured

due to the insured’s breach of a warranty mblicy, and counsel withdrew representation from

105R. Doc. 195 at 4-6.
10619, at 6.

107R. Doc. 201 at 7.
108|d. at 8.
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the insured.ld. The question before the court was Wieetthe insurer had waived its coverage
defense. Id. at 1214. The court noted that, under Lansi law, an insurer is charged with
knowledge of the termsf its own policy. Id. at 1216. An insurer aldwas a duty to investigate
facts of which it has notice and which would caagseasonable person to inquire further, and the
insurer’s failure to investigate “constitutes a veaiof all powers or privileges which a reasonable
search would have uncoveredld. Reasoning that these waivarinciples must be “applied
stringently” to protect against potential conflick interests between sarer and insured (and
citing Rule 1.7 of the Louisiana Rules of Rysdional Conduct), theoart found the insurer’s
knowledge of facts that prompted its duty mveastigate constituted a waiver of any coverage
defenses when the insurer did not obtainsemeation of rights or separate coundel. at 1217.
The court reasoned that, from the beginning tajdtion, the insurer, attorneys representing the
insurer, and the insured had knowledge of thetiocaf the insured’s vessel, a fact that would
breach the warrantyid. The insurer’s retention of the same counsel to defend it and the insured,
without reserving its rights, constitutadvaiver of this coverage defendd.

Unlike the warranty irSteptore the “other insurance” clausasissue here do not aim to
deprive the insured of coverage. Rather, ththeépinsurance” clauses in the AGCS and GEICO
policies merely govern the relationship betweentto insurance providers in determining which
will cover the insured in what capacity and percente@ge N. Am. Capacity Ins. Co. v. Brister’s
Thunder Karts, In.2001 WL 766970, at *2-3 (E.D. La. July 9, 2001) (apply@tegptoreo waive
insurer's denial of coverageased upon untimely submission o#ioh but not to analysis of
competing “other insurance” clausesgg alscCitgo Petroleum Corp. v. Yeargin, In690 So. 2d
154, 167 (La. App. 1997) (quoting 151MMAM SHELBY MCKENZIE & ALSTON JOHNSON llI,

LoulisiANA CivIL LAW TREATISE, INSURANCEL AW AND PRACTICE § 288, at 499 (2d ed. 1996)) (the
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effect of an excess clause is that “the insuréirh@ive no obligation to pauntil the coverage of
the other policy or policies hdmen exhausted”). GEICO’s insa@tion of its “other insurance”
clause against AGCS is a “dispute between tvenriers” that does not implicate the potential
conflicts addressed iBteptore SeeAm. Int’'| Specialty Lines Ins. Co. v. Canal Indem., 352
F.3d 254, 269-70 (5th Cir. 2010).
c. GEICO’s and AGCS’s Competing “Other Insurance” Clauses

GEICO contends that its “other insurance” clause makes it Boudreau’s excess insurer.
While GEICO acknowledges that AGCS'’s “other irswce” clause also purports to make AGCS
Boudreau’s excess insurer, GEICQmns to specific language in the AGCS clause to urge that it
does not apply, quoting the following: “If, at the &mf a covered loss or damage, there is any
other insurance that would applythe property in the absence of thgolicy, the insurance under
this policy will apply only as excegssurance over the other insurané®."GEICO construes the
term “property” as used in AGCS'’s clauseni@an only “the insurewvatercraft” and not the
“temporary substitute watercraft,” because thent&roperty” is used only in connection with
“the insured watercraft.” As aresult, GEIC@uaes that the AGCS clause applies only when other
insurance coverage exists for téV Kingfish as opposed to tHd/V Super Striké'® Because
the GEICO policy covers thd/V Super Strikenot theM/V Kingfish GEICO says that the AGCS
“other insurance” clause does not apply, @& is Boudreau’s primary insurer under the
“temporary substitute watercraft” provision, aB&ICO’s excess clause can be given effélct.

AGCS denies that the term “property” shiblblle so narrowly construed, urging the Court

to employ the ordinary definition @iroperty: “something owned or possess€d.AGCS argues

109R. Doc. 192-1 at 19 (quoting 192-7 at 22-23) (emphasis added).
10|d. at 19-22.

d. at 22-25.

2R, Doc. 195 at 7-8.

20



that GEICQO'’s interpretation absurdly creates gneabverage for a temporary substitute vessel
than for the insured vessel and thereby renitheréother insurance” clause meaningl&ssThus,
AGCS argues that the ordinary dsfion of property it championaforms with the object of the
“other insurance” clause in its policy: namelyatmid primary coverag@here other insurance is
available!'4

Under Louisiana law, an insurance policy, likey other contract, is construed according
to the general rules of contract interptieta set forth in the auisiana Civil Code.Cadwallader
v. Allstate Ins. C9.848 So. 2d 577, 580 (La. 2003) (citatimmsitted). Contrastare interpreted
“to ascertain the common intent thfe parties to the contractld. (citations omitted). “Words
and phrases used in an insurance policy are ¢tofi&rued using their plaiordinary and generally
prevailing meaning, unless the words have acquired a technical mealding@.itations omitted).
An insurance policy “should not be interpreted in an unreasonable or strained manner under the
guise of contractual interpretatibtmenlarge or to restt its provisions beyondhat is reasonably
contemplated by unambiguous terms or achieve an absurd conclusioftitations omitted). A
court cannot exercise “inventive powers to creatembiguity where none exists or the making
of a new contract when the terms express gifficient clearness the parties’ intenid’ (citations
omitted). Thus, clear and unambiguous policy wagdthat expresses the parties’ intent is
enforced as writtenld.

On the other hand, ambiguous provisions ampif@cal provisions seeking to narrow an
insurer’s obligation” are strilst construed against the insurer and in favor of coveralgke.
(citations omitted). However, the rule of strconstruction applies onif the ambiguous policy

provision is susceptible to motiean one reasonable interpretatidd. (citations omitted). “The

1131d. at 6-7; R. Doc. 205 at 2-3.
1141d. at 3.

21



determination of whether a contract i®al or ambiguous is a question of lawd. (citation
omitted). While the insured has the burden of prgthat the circumstances constitute a covered
claim, the insurer has the burden of proving that any exclusions dppgrr v. Mobil Oil Corp,

774 So. 2d 119, 124 (La. 2000).

The term “property” is not defined by tR&SCS policy. Under the geral principles of
contract interpretation under Louisiana law, thiae Court will use théordinary and generally
prevailing meaning.” La. Civ. Code art. 204Badwallader 848 So. 2d at 580. The Court must
not “create an ambiguity where none exists” wtitre terms express with sufficient clearness the
parties’ intent.” Cadwallader 848 So. 2d at 580 (citations omitted)he ordinary definition of
property in this context is “a (ually material) thing belonging ta person, group of persons, etc.;

a possession; (as a mass noun) that which ome;qossessions collectively; a person’s goods,
wealth, etc.” QFORDENGLISH DICTIONARY, “property, n.,” (3d ed. 2007). Unlike the terms “the
insured vessel” and “temporary substitute watercraft,” which are defined and have specific
meanings in the policy, the ordinary meaning abfgerty” includes both vessels involved in this

case. Thus, AGCS'’s excess clause applies when other insurance exists to cover either vessel. This
reading makes sense of the “temporary sulbstivatercraft” provision, where AGCS extends
additional coverage to loss relateda vessel other than the siiieailly-insured vessel and would
understandably expect to avoid primary coverage for the substitute vessel where other coverage
was in place for it. To interpret the ternr@perty” in the narrow manner suggested by GEICO
would “restrict its provisiondeyond what is reasonably centplated by unambiguous terms”

and “achieve an absurd conclusion” of providing less coverage to the insured vessel than to a
substitute vesselCadwallader 848 So. 2d at 580 (citations omije Such an interpretation

would also prevent the excess clause’s applicatiansubstitute vessel, thus frustrating a major

22



purpose of the excess clausgeela. Civ. Code art. 2049 (“A prosion susceptible of different
meanings must be interpreted with a meaningrdraters it effective and natith one that renders

it ineffective.”). Thus, the Court agrees wiGCS that the term “propy” should have its
ordinary meaning, “a thing belonging to a arsor “a possession.” Hrefore, under the AGCS
excess clause, assuming that the conditiomscfiverage under the “temporary substitute
watercraft” provision can be shown, thBV Super Strikgualifies as “property,” and GEICO'’s
policy for theM/V Super Strikevould constitute “other insurance.”

“Other insurance’ clauses in one policy malymay not be harmonious with the ‘other
insurance’ clauses contained in another poticypolicies providing cowage for a particular
claim.” Theriot v. State Farm Mut. Auto. Ins. C8018 WL 2731396, at *3 (La. App. June 6,
2018). There are three basic kindsather insurance clausesppmata, excess, and escafitgo
Petroleum Corp.690 So. 2d at 167 (quotation omitted). A pata clause requires insurers to
apportion liability among themselves, usuallypioportion to each policy’s limits of liability or
by contribution of equal sttes up to policy limitsld. An excess clausequires that, when other
valid and collectible insurance exists (the priyniager), coverage may onbe provided when the
limits of the primary layer are exhaustettl. An escape clause restricts coverage to instances
when no other valid and colleciginsurance is availabldd.

In reconciling competing “other insurancelauses, Louisiana law teaches that courts
should attempt to give both clauses effect and them mutually repugnant if doing so leaves the
insured with no coveragésraves v. Traders & Gen. Ins. C@14 So. 2d 116, 11(La. 1968). To
enforce conflicting provisions thakeprive the insured of covera “would render all insurance
nugatory and produce an absurdity which neitherinlBured nor the insurers contemplateldl”

at 118. When clauses are foundbéomutually repugnant, Louisianaurts have heldach insurer
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liable in proportion to the policy limits or trel each insurer as the co-primary insuee, e.g.
Shelter Mut. Ins. @. v. State Farm Mut. Auto. Ins. C893 So. 2d 236, 239 (La. App. 2008)
(excess vs. excesPenton v. Hothp601 So. 2d 762, 768 (La. App. 1998xcess vs. pro rata);
Dette v. Covington Motors, Inc426 So. 2d 718, 720 (La. App. 1983) (escape vS. excess);
Lamastus & Assoc. v. Gulf Ins. C@60 So. 2d 83, 86 (La. App. 1972) (excess vs. pro rata).
However, Louisiana courts havet established a blanket dégible remedy that would rewrite
potentially conflicting prowions; rather, courts adteeto the terms of the policies as writtedee
Am. Int’'l Specialty Lines Ins. CAB52 F.3d at 265-68.

Here, AGCS'’s policy plainly provides an excessuske, as it statestf,"at the time of a
covered loss or damage, there is any other insartdmat would apply to the property in the absence
of this policy, the insurance under this policy veiply only as excess insurance over the other
insurance.*™® GEICO’s policy, on the other hand, inclsdeoth an excess clause and a pro rata
clause:

If there is any other available insurance that would apply in the absence of this

policy, this insurance shall apply as exoaasr the other insurance. However, with

respect to Coverage A and¥erage E, the combined amount of available insurance

shall not exceed the applicable limits aktpolicy for any loss. When this policy

and any other policy covers on the same basis, either excess or primary, we will

pay only our share. Our policy bears to the total of the limits of all the policies

covering on the same basis.
However, GEICO’s pro rata clause applies onlyewlother insurance, either excess or primary,

covers a loss on the same basigdpis not provide primary coveragéhe pro rata rate is further

delineated as the proportion of GEICQO'’s policy limratscompared to all other applicable policy

115R. Docs. 192-7 at 22-23; 195-2 at 20-21.

18 R. Docs. 192-10 at 14; 195-1 at 18ee Great Divide Ins. Cwo. Lexington Ins. Cp2017 WL 5148354,
at *2 (D. Mass. Nov. 6, 2017) (language identical to the last two sentences described as “a textbook statement of pro
rata coverage”).
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limits. Thus, GEICO'’s pro rata clause applighen GEICO’s policy and AGCS'’s policy extend
coverage “on the same basither excess or primary.”

Reading the two “other insurance” clausegether, application dBEICO’s excess clause
conflicts with AGCS’s excess clause, in that edelise purports to make that insurer excess over
the other as primary, and thus leaves Boudratdune primary coverage. As a result, the excess
clauses are mutually repugnantdaineffective, and t Court must treat each insurer as co-
primary, determining liability from the remainimgovisions of the “otheinsurance” clauses. 15
WILLIAM SHELBY MCKENZzIE & H. ALSTON JOHNSON I, LouisiaNA CiviL LAW TREATISE
INSURANCELAW & PRACTICE § 7:19 (4th ed. 2018%Braves 214 So. 2d at 118ge alsdsaskin v.
Jowers 775 F.2d 621, 627 (5th Cir. 198@&fter determining excestauses were incompatible,
analyzed compatibility between apportionmerdusies). The only remany verbiage of the
“other insurance” clauses here is GEICO’s prochtase. Application of GEICQO'’s pro rata clause
would require GEICO and AGCS to pay in proportiortheir policy limits, which is precisely the
result under Louisiana law even tine absence of a pro rata dau Therefore, assuming each
policy provides insurance coveragige Court holds that the exsseclauses are mutually repugnant
and cancel each other, making GEICO and AGG$rouary insurers responsible for their pro
rata share of the loss.

C. AGCS'’s Motion for Summary Judgment

AGCS seeks summary judgment its crossclaim that GE{@ owes insurance coverage
to Extreme Fishing. GEICO raises both procatiand substantive arguments in opposition to the

motion.
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1. GEICO'’s Motion to Strike

As a preliminary matter, the Court willldress GEICO’s motion tstrike AGCS’s reply
and attached exhibits filed support of its motion for summary judgment. GEICO initially argues
that the reply and exhibits should be strickecduse AGCS impermissibly raises in its reply the
“new” argument that Extreme $hing assigned its rights to AGES. GEICO is wrong. AGCS
briefed its assignment-of-rightsetry in its original memorandum in support of the motion for
summary judgment®

GEICO next argues that the exhibits mhet stricken because they are not competent
evidence to support AGCS’s motion for summary judgm&ntAttacks on the competency of
evidence to support a summary judgment orhould be made in an objection under Rule
56(c)(2) of the Federal Rules of Civil Procedure rather than in a motion to s8ée.Cutting
Underwater Techs. USA, Inc. v. Eni U.S. Operating, 631 F.3d 512, 515 (5th Cir. 2012).
Nevertheless, the Court will considBEICO’s motion as an objectiorSee, e.gMays v. Bd. of
Comm’rs Port of New Orlean2015 WL 13529948, at *1-3 (E.a. Oct. 22, 2015) (treating
motions to strike summarygigment evidence as objections).

Rule 56(c)(2) permits a party to objectexhibits submitted with a motion for summary
judgment when they “cannot be presented inrenfthat would be admissible in evidence.” The
exhibits at issue are (1) emails between ceufr Extreme Fishinggnd AGCS that discuss
Extreme Fishing’s assigment of rights to AGC$2°and (2) a declaration by Michael McMahon,

counsel for Extreme Fishing, confirming thathenticity and coent of the email$?* GEICO

17R. Doc. 219-1 at 1-2.
118R. Doc. 211-1 at 7-8.
19R. Doc. 219-1 at 2.
120R. Doc. 221-1 at 3-5.
1211d. at 1-2.
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submits that the exhibits “constitute[] double g’ because “these emails represent what
Extreme Fishing purportedly told its attorneypout its acceptance of an offer which was
purportedly made by AGC®rough its attorney!#? GEICO notes that ncontract of assignment
has been submitted, even though language in tla @ndicates that “formal documentation of
this assignment” was contemplatf@d.In opposition, AGCS asserts that Extreme Fishing assigned
its rights orally through its attorgieas is routine in #hinsurance industry and as was required by
the subrogation provision of the insurance conti&ct.

“Hearsay’ means a statement that: (1) tkeldrant does not make while testifying at the
current trial or hearing; and (2)party offers in evidence to protee truth of the matter asserted
in the statement.” Fed. R. Evid. 801(c). Hewnsanot admissible unlessfederal statute, the
Federal Rules of Evidence, or other rules pibedrby the Supreme Court provide an exception.
Fed. R. Evid. 802. Rule 56(c)(1)(A) & (4) of the Federal Rules of @ikdlcedure is such an
exception, as it permits affidavits and declaratiorse used by the Court in determining a motion
for summary judgment when the affidavit orctgation is “made on psonal knowledge, set[s]
out facts that would be admissible in evidenaed show[s] that the affiant or declarant is
competent to testify on the matters stated.d.fe Civ. P. 56(c)(4). “On a motion for summary
judgment, the district court shouttisregard only thosportions of an affidét [or declaration]
that are inadequate andnsider the rest.’Akin v. Q-L Invs.959 F.2d 521, 531 (5th Cir. 1992).

Here, assuming the assignment was confectedudnysel as agents for the parties, the email

exchange may not be hearsay at all to thenexteeffectively embodiedike any other contract,

12R. Doc. 219-1 at 2.

1231d. at 2.

124R. Doc. 224 at 3-4. The submaign provision provides: “1. An insured may waive in writing before a
loss all right of recovery against any person. If not waived, we may require an assignment of rights of recovery for a
loss to the extent that payment is made by us. 2. If an assignment is sought, an insured must sign and deliver all
related papers and cooperate with” R. Doc. 195-2 at 20.
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Extreme Fishing’s assignment fhts to AGCS. Regardless, the content of the emails may be
presented at trial by the testimony of their authassagents of the contracting parties and having
personal knowledge of the assignme8ke, e.g., Pritchard. S. Co. Servs92 F.3d 1130, 1135
(11th Cir. 1996) 4n affidavit “can be reduced to admissilibrm at trial” by calling the affiant as
a witness) Because the content of the emails maypbesented in a form admissible at trial,
McMahon'’s declaration and the emaile aompetent summary judgment evidence.
2. AGCS'’s Standing

GEICO contends that the Court need nonhsider the merits of AGCS’s motion for
summary judgment because AGCS lacks standisgé& insurance coverage for Extreme Fishing
under GEICO'’s policy?® GEICO states that AGCS has submitted no evidence to show that AGCS
is an insured (as is St. Clair), an additional néhinsured (as is Extreme Fishing), or an intended
third-party beneficiary of the GEICO polidy® Although AGCS claims that it has standing
because Extreme Fishing assigitedights against GEICO to AGCSGEICO insists that AGCS
has put forth no competent summary judgmemidence to prove the existence of the
assignment?® AGCS responds that, in accordance withghbrogation provision of its insurance
policy, Extreme Fishing gave AGGH oral and partial assignmaexitrights under Louisiana Civil
Code of Procedure article 698, as evidencedhayemail exchange between counsel and by
McMahon'’s declaratiof?®

The Court has concluded that the email exgfe and declaration are competent summary

judgment evidence, but the existence of an assignment of rights is pagitive® in determining

125R. Doc. 213.

1261d. at 2.

127R. Docs. 211-1 at 7-8; 221 at 1-2.
122R. Doc. 213.

19R. Doc. 221 at 1-2.
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AGCS'’s standing to pursue its claim of coverage for Extreme Fishing under the GEICO policy.
Article 11l of the Constitution of the United States specifies that a federal court’s “power extends
only to ‘Cases’ and ‘Controversies.’5pokeo, Inc. v. Robins  U.S. |, 136 S. Ct. 1540, 1547
(2016). “Standing to sue is a doctrine rootedthe traditional understanding of a case or
controversy,” which developed the jurisprudence “to ensureathfederal courts do not exceed
their authority as it haseen traditionall understood.” Id. (citation omitted). The standing
“doctrine limits the category of litigants empowered to maintain a lawsuit in federal court to seek
redress for a legal wrong It. (citations omitted).

A plaintiff must establish stanulj as to each claim assertefiown of Chester v. Laroe
Estates, Ing__ U.S. |, 137 S. Ct. 1645, 1650 (2017). The “irreducible constitutional minimum’
of standing consists of three element§pokep136 S. Ct. at 1547 (quotingijan v. Defenders
of Wildlife, 504 U.S. 555, 560 (1992)). Th&intiff must demonstrate #hit has “(1) suffered an
injury in fact, (2) that is fairlyraceable to the challenged condoicthe defendant, and (3) that is
likely to be redressed by aviarable judicial decision.”ld. (citing Lujan, 504 U.S. at 560-61;
Friends of the Earth, Inc. v. Laidlaw Envtl. Sen&28 U.S. 167, 180-81 (2000)).

“In addition to the limitationson standing imposed by #Arlll's case-or-controversy
requirement, there are prudential considerations that limit the challenges courts are willing to
hear.” Sec'’y of State of Md. yoseph H. Munson Ca167 U.S. 947, 955 (1984). Generally, the
plaintiff ““must assert his own gal rights and interests, and canrest his claim to relief on the
legal rights or intergs of third parties.Id. (quotingWarth v. Seldin422 U.S. 490, 499 (1975)).

Here, GEICO citedVilliams v. Certain Underwriters of Lloyd’'s of Lond@98 F. App’x
44, 47 (5th Cir. 2010), ang8rown v. American Modern Home Insuranc (2017 WL 2290268,

at *4 (E.D. La. May 24, 2017), for the proposition that an insured, an additional named insured,
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and a third-party beneficiary of an insuranceqyoare the only persons who can bring suit against
the insurer for cowage under the policy® UnderWilliams “[a] plaintiff has standing to sue
under an insurance policy if the plaintiff is a nahiesured or an additional named insured, or if
the plaintiff is an intended third-party berefiry of the policy.” 398 F. App’x at 47 (citinlpseph

v. Hosp. Serv. Dist. No. &f the Par. of St. Mary©39 So. 2d 1206, 1211 (La. 2006), and La. Civ.
Code art. 1978). BuWilliams dealt with a “force-placed” oflender-placed” flood insurance
policy acquired by a mortgagee when the mortgalgadsfailed to maintain their flood insurance
policy. Id. at 45. There, the mortgagors sought coyenander the force-placed insurance policy
that specifically excluded any insurable interedtdhe owner or any othgersons in the insured
property, such as the mortgagotd. at 46. The court found the mortgagors lacked standing to
assert a coverage claim under the terms of the pdlicyat 49. GEICO does not argue that AGCS
lacks standing because its policy by its teersludes recovery by AGCS on behalf of its own
insured, Extreme Fishing. Therefowilliamsis inapposite.

The Brown decision is more instructive. There, the court r&atton v. Certain
Underwriters at Lloyd’s of Londqr831 F.3d 592, 593 (5th Cir. 2016), which was decided after
Williams as holding that a non-insured and non-tpiadty beneficiary hadtanding to pursue a
coverage claim where the plaintiffs alleged thwuld be harmed “by underpayment of insurance
proceeds and they would indirectly bah&bm judgment against the insurer8town, 2017 WL
2290268, at *3. Here, AGCS alleges that it hasrmtliand will continugo incur costs in
defending Extreme Fishing that it would avoidfas excess insurer of Egme Fishing if GEICO

were held to owe primary coveratfé. In doing so, AGCS alleges amdirect injury that results

0R. Doc. 213 at 2 & n.4.

1R, Doc. 190 at 3 1 10 (“Because Extreme Fishiraferded coverage under the GMIC Policy, AGCS is
therefore the excess insurer of Extreme Fishing and entitled to reimbursement from GEICO for all defense costs
incurred to date related to the defense of Extreme Fishing.”).
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from GEICO'’s refusal to insure Extreme Fishamythe primary insurer, and AGCS would benefit
by a judgment on coverage against GEICO. &tuee, even though AGCIS not the named or
additional insured or a thirgarty beneficiary under the GEBCpolicy, AGCS has Atrticle Il
standing to pursue itsaim against GEICOSee id
3. Oral, Partial Assignment of Rights

Having determined that AGCS has standing, @ourt turns to thenerits of AGCS'’s
summary judgment motion. AGCS attempts to nitediurden of demonstiag an entitlement to
recover under the GEICO policy layguing that it steps into thehoes of Extreme Fishing — an
additional insured named in the GEICO policydersement as bareboat charterer — through an
oral, partial assignment of rights. Under Loains law, an assignment of rights may be made by
oral contract.La. Mobile Imaging, Inc. v. Ralph L. Abraham, Jr., Jrizl So. 3d 1079, 1082 (La.
App. 2009). To prove the existence of an omittact valued at more than $500, there must be
“at least one credible witnesadiother corroborating circumstasce La. Civ. Code art. 1846.
While the plaintiff may serve ahe witness, the plaintiff caot also supply the corroborating
circumstances. Suire v. Lafayette i§-Par. Consol. Gov;t 907 So. 2d 37, 58 (La. 2005).
“[Clorroborating circumstances’ may be geakand need not prove every detaiKlein v. ABC
Ins. Co, 2015 WL 8479017, at *5 (La. App. Dec. 9, 2015).

As proof of the oral assignmg AGCS offers emails exchanged between its counsel and
counsel for Extreme Fishing, as confirmed byMéton’s declaration, andetsubrogation clause
of its contract. This evidee suggests that McMahon, as agent for Extreme Fishing, served as
witness to the contract assignment. The email exchange begins with Frederick Swaim, attorney
for AGCS, proposing that Extreme Fishing makeaasignment of rightsHow about assigning

rights to AGCS for amounts paid/to be pasrequired by the policy. We will then stand in your
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client’s shoes on a crossclaim and no issuéls whether AGCS can assert directly and under
what theory.®*2 McMahon replied with two emails carrhing Extreme Fishing’s “assignment of
its claims for defense and indemnity from GEI®arine Insurance Company to AGCS Marine
Insurance Company:*® Further, the insurance contracbyides corroboratingircumstances to
establish the assignment, as it states: “An insorag waive in writing before a loss all right of
recovery against any pers. If not waived, wenay require an assignment of rights of recovery
for a loss to the extent that payment is made byisThus, the AGCS policy requires an insured
to assign its rights to AGCS when AGCS askrtainly, Swaim’s email to McMahon would be
such a request, and McMahon’s affirmative repligpresent Extreme Fishing’s acknowledgement
of its obligation under the policyThus, in the contexdf this litigation anl the AGCS policy, there
is no other reasonable conclusttian that Extreme Fishing assigned to AGCS its rights against
GEICO for amounts paid or to be paid by AG@sbehalf of its insured. Consequently, AGCS
stands in the shoes of Extreme Fishing to assedrage as a barebaatrterer under the GEICO
policy.

GEICO contends, though, that Extreme kigts assignment of rights to AGCS was
complete rather than partiahus precluding Extreme Fishing frgadicially enforcing any rights
under the GEICO policy, and so creating a contfittUnder Louisiana Code of Civil Procedure

article 698, “[a]n incorporeal righwhich has been assigned ... shelenforced judicially by: (1)

132R. Doc. 221-1 at 3 (emphasis added).

1331d. at 4.

B34 R. Docs. 192-7 at 22; 195-2 at 20 (emphasis added).

135 R. Docs. 219-1 at 3-4; 229 at 3. GEICO also contends that the purported assignment is properly
characterized as a sale of litigious rights under LouisiZinh Code article 2652 which requires payment, but that
none was given. R. Doc. 229 at 3. As noted by AGCS, GEICO makes this argumeatfiiat thime in its reply
brief, which is impermissible. R. Doc. 235 at 1-2. Nevertheless, GEICO’s argument is without merd, as th
subrogation provision does not require additional paym@eéeR. Docs. 192-7 at 22; 195-2 at 20. Moreover, a right
is litigious under Louisiana Civil Code article 2652 when @datested in a suit already filed. Here, the right was not
contested at the time it was assigned; AGCS filed itssctaim against GEICO on September 5, 2018, after Extreme
Fishing assigned its rights to AGCS on July 16, 2088eR. Docs. 190; 221-1 at 3-4.
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The assignor and the assignee, when the assignnpentiad; or (2) The assignee, when the entire
right is assigned.” GEICO oddlysserts that the emails do meflect a partial assignment of
rights 3 but the emails plainly state that Extrefishing only assigns its rights against GEICO
“for amounts paid/to be paid, esquired by the policy®’ Thus, Extreme Fishing would be free
to pursue its right to indemnity and defense agaGEICO for litigation ¥penses not covered by
the AGCS policy. Although the Court previouslgtermined that AGCS has a duty to defend
Extreme Fishing®8it turns now to the separate questdf coverage under the GEICO policy.
4. Insurance Coverage

In its motion, AGCS seeks a summary judgtnetognizing thaExtreme Fishing, as
bareboat charterer, and Wetzel, Extreme Fishiogiser, are entitled to pnary coverage against
Plaintiffs’ claims under the GEIQ policy issued to cover thd/V Super Strike AGCS argues
that the plain language of the @yl provides coverage for a chadewhen the insured vessel is
used for a bareboat charter. Because the @agrpreviously ruled that Extreme Fishing was a
bareboat charterer of GEICO’s insured vesselMhé Super Strikeon the day of the collisiot¥?
AGCS contends that Extreme FishingdaVetzel are covered by GEICO’s poli®). The Court
agrees.

The GEICO policy states in pertinent part:

While theinsured boat is in service as 8areboat Charter ..., then“you”,

“your” , “insured” , and“insured person” also include a charterer operating the

insured boat, a licensed captain, a certifiedsiructor, and the Management
Company named on this endorseméht.

138 R, Doc. 219-1 at 3.

137R. Doc. 221-1 at 3.

138R. Doc. 191.

139R. Doc. 186 at 16.

140R. Doc. 211-1 at 4-7.

141R. Docs. 192-10 at 19; 195-1 at 19.

33



Under the policy, the term “bayeat charter” means ‘l@gal bareboat chart@s defined by the
United States Coast Guard in the Code of FédRgulations and any applicable endorsement to
these regulations*? The GEICO policy clearly and unaigbously provides coverage for “a
charterer operating the insured boat” — Extremeifrgsh when the “insured boat is in service as
a Bareboat Charter” — as th/V Super Strikavas on the day of the collisidf? As decided
above, GEICO’s layer of coverage for Extrefishing and Wetzel is co-primary with the
coverage AGCS owes to them.

D. Extreme Fishing’s Motion for Summary Judgment — Limitation of Liability

Under the Limitation of Liability Act, “the liaility of the owner of a vessel for any claim,
debt, or liability described in subsection (b) shall not exceed the value of the vessel and pending
freight.” 46 U.S.C. 8 30505(a). Claims subject to limitation include “any loss, damage, or injury
by collision, or any act, mattesy thing, loss, damage, or forfei&y done, occasioned, or incurred,
without privity or knowledge of the owner.fd. 8 30505(b). The protections of the Limitation of
Liability Act extend not only to v&el owners but to bareboat demise charterers, who are
considered vessel owners for the purposes of the Sek id.§ 30501;see also Gaspard v.
Diamond M. Drilling Co, 593 F.2d 605, 606 (5th Cir. 1979) (‘tdmplete transfer of possession,
command, and navigation of the vessel from the owner to the charteeguised in order to
constitute a demise charter.idttherefore tantamount to, thouglstshort of, an outright transfer
of ownership.”) (citationand quotation omitted)n re Martell, 742 F. Supp. 1147, 1152 (S.D.

Fla. 1990) (“To seek the benefits afforded underLtimitation of Liability Act it is necessary, as

12 R. Docs. 192-10 at 5; 195-1 at 5Démise chartemeans a legally binding document for a term of one
year or more under which for the period of the chartepdingy who leases or charters the vessel, known as the demise
or bareboat charterer, assumes legal responsibility for all of the incidents of ownership, including insuring, manning,
supplying, repairing, fueling, maintaining and opemgtihe vessel. The term demise or bareboat charterer is
synonymous with ‘owner pro hac vice.” 46 C.F.R. § 169.107.

143SeeR. Doc. 186 at 8-17.
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a threshold, that the party establish itself aseeithe owner or bareboataterer of the vessel in
guestion.”) (citations omitted). In this caseg fBourt has previously liethat Extreme Fishing
was the bareboat charterer of tév Super Strikeon the day of the collisiolf* Therefore,
Extreme Fishing may seek to limit its liability under the act.

To determine whether a vessel owner is entittelimitation, a court conducts a two-step
analysis:

First, the court must determine whatts of negligenceor conditions of

unseaworthiness caused the acciderdgco8d, the court must determine whether

the shipowner had knowledge or privity tfose same actsf negligence or

conditions of unseaworthiness. Knowledg@uwvity of any fact or act causing the

accident is not enough for denial of limitat; it is only knowledge or privity of

negligent acts or unseaworthy conditionschittrigger a denial of limitation. And,

although the petitioner in limitation bears therden of proving lack of privity or

knowledge, the initial burden of provinggigence or unseawdniness rests with

the libellants.
Farrell Lines, Inc. v. Jone$30 F.2d 7, 10 (5th Cir. 1976) (ditans omitted). However, where
the accident was caused by a navigational error or other negligence committed by the master or
crew at sea, the vessel owner is entitled td liability so long as the owner exercised reasonable
care in selecting the mastein re Kristie Leigh Enters., Inc72 F.3d 479, 481 (5th Cir. 1996)
(quoting Cont’l Oil Co. v. Bonanza Corp706 F.2d 1365, 1377 n.15 (5th Cir. 1983), afat
Towing, Inc. v. Am. Commercial Ling0 F.2d 543, 548 (5th Cir. 1982)).

As previously determined by the Court, Eextre Fishing owes no dubf seaworthiness to
its passengerd® As a consequence, the scope of Exé&itshing’s potential liability is narrowed
to allegations of negligence under general maritime I18ee In re Kristie Leigh72 F.3d at 481

n.2 (unseaworthiness not considered in limitaticadysis where duty to provide seaworthy vessel

did not extend to claimants).

1441d. at 16.
15R. Doc. 84 at 6.
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The claimants here (includinBlaintiffs, GEICO, Boudrag St. Clair, and TK Boat
Rentals) contend that Extremesking had privity or knowledge &oudreau’s acts of negligence
in operating the vessel and in failing to inspect the vessel for dé&f@c®wners and bareboat
charterers have “a duty to inquire about conditiamg practices likely tproduce or contribute to
loss, unless appropriate means are adopteldadhered in order to prevent los$abarick v.
Laurin Mar. (Am.), Inc.900 F. Supp. 2d 669, 677 (E.D. La. 2012) (ci#ngra v. Fla. Towing
Corp., 322 F.2d 155, 156 (5th Cir. 1963)). “Privépd knowledge are deemed to exist where the
owners had the means of knowledge or, asraiBe stated, where knowdge would have been
obtained from reasonable inspectioid’ (citing China Union Lines, Ltd. v. A.O. Andersen & Co.
364 F.2d 769, 787 (5th Cir. 1966)). Negligent failtwemaintain equipent aboard a vessel,
where such failure contributes to #exident, generally precludes limitatiddee Brister v. AW.I.,
Inc., 946 F.2d 350, 356 (1991) (citihgre Read224 F. Supp. 241, 251 (S.D. Fla. 1963) (negligent
failure to inspect could preclude limitation), avierdin v. C & B Boat Co860 F.2d 150, 156 (5th
Cir. 1988) (failure to inspect agpment on regular basis constituted “continuing act of negligence”
sufficient to preclude limitation)).

On this record, the Court cannot resolve th& forong of the limitatin analysisit cannot
determine whether the engine’s failure ooulreau’s failure to smd the horn caused or
contributed to the collisionWhile Boudreau testified #t he intended to put tihd/V Super Strike
in neutral, other passengers testifibhat the vessel never changed spéedAlso contrary to

Boudreau and Rogers’ testimony, the passengersaddtiiat only the starboard engine was fully

16 TK Boat Rentals also argues that Extreme Fishimigahnizity and knowledge of Boudreau’s failure to get
the hours of sleep mandated by statute. The Court is unpersuaded that Boudreau’s sleeplessness is relevant to the
incident for the reasons previously stated by the Court in denying TK Boat Rentals’ negligent entrakstinn. R.
Doc. 186 at 19-20.

7 R. Docs. 247-3 at 25, 58-65, 73 (Boudreau testimony); 251-1 at 13 (Siria testified that he believed the
M/V Super Strikerossed the river at five to ten miles per hour, and that the vessel was never adrift); 251-3 at 8-9
(Edwards testified that, seconds prior to the collisionMhé Super Strikénad slowed).
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operational as thil/V Super Strikerossed the riveéf® Additionally, Rogerstestimony that the
engines were in reverse just prior to thdisimn conflicts with Boudeau’s testimony that thé/V
Super Strikavas in neutrat?® These disputed facts, together with the undisputed testimony about
the earlier occurrences of engi stalling, raise qeions about whether the engine failure
contributed to the collision. Furthermore, itusdisputed that Boudrealid not use his horn to
signal his intentions, that he never kept thenhwithin his reach in the wheelhouse, and that
Wetzel hired Boudreau because af &kperience fishing with Boudre&l. It would be reasonable

to infer from these facts that Extreme Fighimay have had knowledge of at least one of
Boudreau’s allegedly negligent practices, whicmpoomises its ability to limit liability at this
juncture. But, of course, Extreme Fishing ctgeany such inference. Given the foregoing
disputes, the Court cannot conclude on summary judgment that either Boudreau’s failure to inspect
the vessel or his failure to sound the horn wawa@s not a cause of the collision. Therefore,
granting Extreme Fishing the right to limit its liability is inappropriate at this ti8ee Howard

v. Offshore Liftboats, LL2016 WL 74448, at *2 (E.D. La. Jan. 6, 2016) (“summary judgment is
not available on claims for limitation of liabilitgefore it has been determined which acts of
negligence or conditions @inseaworthiness caused the dgeit-in-question”) (citingn re OMI

Envtl. Sols.2014 WL 2158492 (E.D. La. May 23, 2014)).

18R, Docs. 247-3 at 47; 251-5 at 3; 253-5.

9R. Docs. 247-3 at 62-63, 65; 251-5 at 5.

10R. Docs. 251-2 at 10-12; 251-6 at 4. Although Boudreau’s failure to sound the horn would constitute a
rule violation,see33 C.F.R. § 83.34, Plaintiffs do not argue thatReansylvaniaRule applies. Nonetheless, the
Court is cognizant that tHeennsylvanidRule may well apply in these circumstances, shifting the burden to Extreme
Fishing to show that Boudreau'’s violation, and, by extension, Extreme Fishing’s negliigg of Boudreau, could
not have contributed to the accidefee, e.gWaterman S. S. Corp. v. Gay Cotto#$4 F.2d 724, 736-37 (5th Cir.
1969) (applying th&ennsylvaniaRule in an unseaworthiness case to preclude limitation).
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IV.  CONCLUSION

Accordingly, for the foregoing reasons,

IT IS ORDEREDthat the motion of Andre Boudreasand GEICO Marine Insurance
Company for summary judgme(R. Doc. 192) is DENIED.

IT IS FURTHER ORDERED that the moti of Andre Boudreau and GEICO Marine
Insurance Company to strike (R. Doc. 219) is DENIED.

IT IS FURTHER ORDERED that the motiamf AGCS Marine Insurance Company for
summary judgment (R. Doc. 211) is GRANTED BART. On the issue of competing “other
insurance” clauses, the Court concludes tB&ICO and AGCS are co-primary insurers
responsible for their pro rata skasf the loss. To the extent AGGeeks relief in its motion for
summary judgment at variance with the Caurtiling that AGCS and GEICO are co-primary
insurers for the loss, the motion is DENIED IN PART.

IT IS FURTHER ORDERED thdExtreme Fishing’s motion for summary judgment on its
right of limitation of liablity (R. Doc. 247) is DENIED.

New Orleans, Louisiana, this 7th day of August, 2019.

(% w b

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE
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