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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KENNETH IDEL CIVIL ACTION
VERSUS NO. 17-1553
SECRETARY JAMES M. LEBLANC ET AL SECTION “G”"(4)

ORDER AND REASONS

Before the Court are Plaintiff Kennetheltd (“Plaintiff’) and Defendant Dr. Casey
McVea's (“McVea”) objections to the Repgoand Recommendation of the United States
Magistrate Judge agsied to this casePlaintiff, formerly incarceated at Rayburn Correctional
Center (“RCC"), filed a complaint under 423JC. § 1983, arguing that Defendants James M.
LeBlanc (“LeBlanc”), Sandy McCain (“McCain”), Keith Bickham (“Bickham”), Beverly Kelly
(“Kelly™), Jonathan Tynes (“Tynes”), Richard Pope (“Pope”), Theresa Knight (“Knight”),
McVea, Dr. Raman Singh (“Singh”), and Tamyfaung (“Young”) (collectively, “Defendants”)
violated his constitutional rightduring and after a fight betweBtaintiff and fellow inmate Brian
Irvin (“Irwin). ?

On August 30, 2017, Defendants filed a joint motio dismiss for lack of subject matter
jurisdiction and for failure to state a claim®laintiff filed an opposition on September 19, 2017.

On October 17, 2017, Plaintifiéd an Amended ComplaiftOn October 31, 2017, Defendants
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filed another motion to dismiss for lack of subjawtter jurisdiction and failure to state a cl&im.
On November 13, 2017, Plaintiff filed an oppositio®n March 2, 2018, the Magistrate Judge
issued a partial Report ancé€mmendation, recommending thaféeants’ motion to dismiss

be granted in part as to Ri&ff's Section 1983 individual clais against Defendants LeBlanc,
McCain, Bickham, Kelly, Tynes, Kght, Singh, and Young with prejicg, denied in part as to
Plaintiff's Section 1983 individdaclaims against Defendants McVea and Pope, and granted in
part as to Plaintiff's Section 1983 offadicapacity claims against Defendahts.

After reviewing the complaintthe motions to dismiss, tiagistrate Judge’s Report and
Recommendation, the objections, theord, and the applicable law, for the following reasons, the
Court will adopt the Report and Recommendatiorpant by granting Defendants’ motion to
dismiss as to Plaintiff's Section 1983 individuapacity claims against Defendants LeBlanc,
McCain, Bickham, Kelly, Tynes, KnightSingh, and Young with prejudice and denying
Defendants’ motion to dismiss &s Plaintiff's Section 1983ndividual capacity claim against
Pope. Furthermore, the Court wilject the Magistrate Judgeescommendation that Defendants’
motion to dismiss be denied as to PlainsifBection 1983 individuatapacity claims against
McVea and grant the motion to dismiss as todhmaims. Last, the Couwill adopt the Report’s
recommendation that the Court grant Defendantstion to dismiss Plaintiff's Section 1983

official capacity claims as to all Defendantmwever, it will rejectthe Magistrate Judge’s
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recommendation that these claims be dismisstdprejudice and dismid3laintiff's 1983 official
capacity claims whout prejudicé.

|. Background

A. Factual and Procedural Background

On February 23, 2017, Plaintiff filed the Coaipt, pursuant to 42 U.S.C. § 1983, against
Defendants? Plaintiff, a former inmate at the RC@lleges that on November 10, 2015, a physical
altercation occurred between Plaintiff and anotherate, Irvin, and that at least four correctional
officers intervened to break upetffight, including Defendant Pop&Plaintiff alleges that when
attempting to restrain Plaintiff, Defendant Popeih Plaintiff to the floor, dragged him, and then
after Plaintiff was handcuffed, allegedly “draggp his right knee on [Plaintiff's] head, which
smashed [Plaintiff's] face against the cote floor and brokgPlaintiff's] jaw.”*? In the
Complaint, Plaintiff contends that the RCC staff and leadership were deliberately indifferent in
their alleged failure to progte Plaintiff with constittionally required medical caré.

On August 30, 2017, Defendants filed a joint motio dismiss for lack of subject matter

jurisdiction and for failure to state a clatfPlaintiff filed an oppoision on September 19, 2017.

% The Court also notes that the Magistrate Judge cited 28 U.S.C. § 636(b)(1). This stataflynto in forma

papueris complaints. Here, the record indicates that Plaiagfnot proceeding IFP. Theoet, to the extent that the
Magistrate Judge relies on this standard, the Court rejects those recommendations and will only consider the motions
to dismiss under a Rule 12(b)(1) and Rule 12(b)(6) standard.
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On October 17, 2017, Plaintiff filed an Amended Compl&i@n October 31, 2017, Defendants
filed another motion to dismissrftack of subject matter jurisdiction and failure to state a ctaim.
On November 13, 2017, Plaintiff filed an oppositién.

The Magistrate Judge issued a pafaport and Recommendation on March 2, 2t918.
On March 7, 2018, Defendant McVea filed €ttjons to the Report and Recommendatfodn
March 8, 2018, Plaintiff filed Objections to tMagistrate Judge’s Report and Recommendaétion.
B. Defendants’ Arguments in Support of Motion To Dismiss

In the motion to dismiss, Defendants first arthud to the extent that Plaintiff is asserting
a monetary claim against Defendants in their official capacity, such claims are barred by the
Eleventh Amendment and must be dismis@ddefendants then turn to the specific claims against
Defendants and argue that they should be dsedi pursuant to Rule 12(b)(6) as Plaintiff has
failed to state a claim to relid¢iat is plausible on its faéé Defendants first address Plaintiff's

excessive force claim against Pope and argaetkte claim should be dismissed because Pope
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only used the required foe to gain control of an inmate invel in a violent physal altercation
with another inmaté*

Defendants then address Plaintiffs media#liberate indifference claims. First,
Defendants argue that Plaintgf’claim against Tynes should bdesmissed as Plaintiff's only
factual allegations against Tynes is that PIHintiquested ice from Tynes and that Tynes did not
provide it?> Defendants argue that this omission fails to rise to the level of deliberate indifference,
particularly because Tynes is r@tmedical professional, there ni@eno orders or prescriptions
informing Tynes of any need for Plaintiff to hace, and last because Plaintiff received ice from
another prison employee later that afternBoNext, Defendants argueah Plaintiff's claims
against McVea should be dismidseecause, while Plaintiff mayave disagreed with McVea'’s
treatment plan, McVea used his medical trairang judgment to provide treatment for Plaintiff
and was clearly not delibately indifferent to Plaintiff as McVea respondedPlaintiff's medical
complaints with multiple examinations, prescriptions, and refeffals. to Singh and Young,
Defendants argue that Plaintiff's allegatiotig]at Singh and Young delayed scheduling an
appointment with a specialiare conclusory at be$tDefendants contend thBtaintiff has failed
to even allege that Singh or Young were deliberaitedjfferent to Plaintiff's needs nor that

Plaintiff suffered any actual damage becausgingh and Young’s alleged actions or omissfins.

241d. at 5-6.
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Next, Defendants argue that Pi@lif’'s claims against the neaining defendants, LeBlanc,
McCain, Bickham, Kelly, and Knighéhould be dismissed as Plaintiff's claims against them are
based entirely upon theposition as supervisossithin the DOC and RCE& Defendants argue
that to assert a claim against a supervisory offiBiintiff must pausibly allege that a supervisor
was personally involved in the acts that causedhlieged deprivation of constitutional rights or
that there was a causal connection between the supervisor's act and the alleged constitutional
violation3! Because Defendants argue that Plaintif hHeged neither, Defendants assert that
Plaintiff's claims against these Defendants stidaé dismissed for failure to state a claim upon
which relief can be granted.

Last, Defendants argue that if the Court dexidhat Plaintiff has ated a plausible claim
for relief against any of the Defendants, the Ddémnts are entitled to gifeed immunity, “as they
were public officials performing their officiaduties and their conduct in performance of said
duties did not violate any clearly established statutory or constitutional rights of the PI&intiff.”
C. Plaintiff's Arguments in Opposition

In opposition, Plaintiff first asks the Court delay a finding as to Defendants’ qualified
immunity argument until the parties complete discovériext, Plaintiff ®ntends that the

Amended Complaint validly asserts an excesfivee claim against Pope because at the time
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Pope “kneed” Plaintiff, Plaintiff posed no threst he was handcuffed and lying face down on the
floor.3®

Plaintiff then turns to his medical delibezandifference claims against the remaining
Defendants. Plaintiff argues thhtcVea acted with deliberatedifference when he failed to
immediately send Plaintiff to the hospital aftdcVea examined him following the November
2015 physical altercation and amMcVea “withheld” Plainff’s Tramadol prescriptiod® As to
Defendants LeBlanc, McCain, Bicam, Kelly, and Knight, Plairffiargues that these supervisors
were deliberately indifferent because they maintained “a deficient and unconstitutional health care
system,” which resulted in Plaintiff not being provided essential medical are in a timely f{shion.
Last, Plaintiff asks the Court for leave to amend the Amended Com{iaint.
D. Report and Recommendation Findings

The Magistrate Judge recommends that Defet'glanotion to disngs be granted as to
Plaintiff's Section 1983 individuatlaims against Defendants Lalak, McCain, Bickham, Kelly,
Tynes, Knight, Singh, and Young with prejudice falure to state a claim upon which relief can
be granted and recommends dagyDefendants’ motion to dismias to Plaintiff’'s Section 1983
individual claims against McVea and Pojje.

First, the Report addresses Piiis official capacity claims®® The Report notes that

Defendants contend that the claims against themnémetary damages ingin official capacities

351d. at 6.
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are barred under the Eleventh AmendniénfThe Magistrate Judgagreed, determining that
because the State has not waived its immunity uihdeEleventh Amendment, Plaintiff's 8§ 1983
claims against Defendants in thefficial capacity must be gimissed with prejudice under Rule
12(b)(1)#?

The Magistrate Judge then addressed #fsnexcessive force claim against Defendant
Pope*® Defendant Pope argues that Riidf never alleged that Popetended to cause harm when
he broke up the fight between Plaintiff an@ thther inmate, and that the Amended Complaint
admits that Pope was attempting to gain cdrf@ combative inmate, making the use of force
necessary* Plaintiff contends that thetmended Complaint articulateédat Pope broke Plaintiff's
jaw intentionally and that Pope kneed the back of Plaintiff's head into a concrete walkway without
reason, as Plaintiff was alreadyhiandcuffs and lying on the groufidAfter reviewing the United
States Supreme Courts caddadson v. McMillianandWhitley v. Albersthe Magistrate Judge
found that Plaintiff sufficientlypleaded a claim for excessive deragainst Pope in the Complaint
and that whether the force applied by Pope wasssacg, the result of a peived threat, or could
have been tempered, is not clear from the retiortie Magistrate Judgesal found that Pope was
not entitled to qualified immunity and th#éiterefore Plaintiffs @im against Pope should

proceed!’
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The Report then addressed Ridf's claims of medical ndifference against Defendants
Tynes, McVea, Singh, and Young, who contéhat these claims should be dismis&&d@he
Magistrate Judge acknowledged Plaintiff'$iaece on the Eleventh Circuit decisi@urber v.
Dixie County Jail but explained that the applicable standard for providing constitutional medical
care was established by the United States Supreme Cdistalie v Gamblé® The Magistrate
Judge stated that the standard for deliberatkfference is that the alleged deprivation is
sufficiently serious and that the defentipossessed a culpable state of nithd.

The Magistrate Judge first addressed Rfémtallegation thatTynes did not provide
Plaintiff ice when requested by Ri&if but that Plaintiff was then provided with ice later in the
day>! The Magistrate Judge found that Tynes’ failure to provide ice does not mean that Tynes
knew and disregarded an excesgilgk to Plaintiff's healt?? Therefore, the Magistrate Judge
recommended that Plaintiff's claims against Ty/be dismissed for failure to state a claim upon
which relief may be granted.

The Report next addressddaintiff's claim against McVea, a doctor at RCC, and
Plaintiff's claim that McVea’s dasion to delay the use of Tradw and to placélaintiff on a

modified, but not liquid, dietanstituted deliberate indifferené&McVea argues that Plaintiff's

481d. at 10.
2d.

501d. at 10-11.
5l1d. at 12.
521d.
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claims against McVea must fail becauseVda used his medical training and judgm@nt.
According to the Report, Plaifft alleged that another RCC dwoe, Dr. Starnes, prescribed
Plaintiff ibuprofen and ordered thBtaintiff receive a soft dieta that Dr. Christianson, a hospital
surgeon, prescribed Plaintiff@madol and a full liquid di€f Plaintiff also claims that Dr. Esenou,
another hospital doctor, prescribeaiptiff Tramadol and a soft diét.Plaintiff claims he did not
receive the Tramadol until Felary 27, 2016, and that Dr. McVedused to reorder Ensure for
him, “result[ing] in six month®f pain and continued disconmfan his mouth, misalignment of
the jaw, and difficulty chewing>® The Magistrate Judge determined that a question remained
regarding whether McVea, knowing the substantisk to Plaintiff's health, responded in
reasonable way, by only administey ibuprofen when the twaon-prison doctors prescribed
Plaintiff Tramadol, and by failing tprovide Plaintiff with a liquid diet>® Therefore, the Magistrate
Judge found that Plaintiff had stated a claim against MEYdae Magistrate Judge also
determined that McVea was not entitled to qiedifimmunity, as Defendants do not dispute that
Plaintiff's broken jaw posed a substantial heaish and because Plaiffitalleges McVea failed

to administer Tramadol or provide a liquidiet, despite it beingprescribed by hospital

physicians?

5 d.
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Next, the Magistrate Judge addresBéaintiff's claims against Singh and YouffgThe
Report states that while Plaiffitiled an opposition to Defendants’ motion to dismiss, he did not
address his claims against Singh and Ydiingccording to the Report, Plaintiff alleges that
Young and Singh scheduled Plaintiff’'s surgery appointment 21 days after the prisoner altercation
and neither Young nor Singh schedules follow up appointment aftérs first surgical procedure
was cancelle®* The Report found that Plaintiff made allegation that ¥ung or Singh knew of
the hospital’s instruction to sehedule Plaintiff's surgicalp@ointment as soon as possible.
Accordingly, the Magistrate Judge recommended Biaintiff's claims against Young and Singh
be dismissed for failure to state a cl&fm.

Last, the Magistrate Judgerned to Plaintiff's claims against Defendants LeBlanc,
McCain, Bickham, Kelly, and Knight. The Report determined that these five Defendants are
supervisors and that Plaintiff's claimsaagst them implicate vicarious liabiliff. The Magistrate
Judge explained that the only waysuwisors could be vicariously liebfor Plaintiff's diet or the
need to reschedule his surgical appointment is if the supervisors were directly involved or if they
failed to train their subordinates, which tMagistrate Judge found &htiff never alleged®

Therefore, to hold these supeniis liable, the Magistrate Judgeplained that Plaintiff would

621(d.
631d. at 17.
641d.
651d.
661d. at 18.
671d.
681d. at 19.

91d. at 19-20.
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need to prove Defendants were ‘personally imgdlin the acts causingetdeprivation of his
constitutional rights or that a asal connection exists betweenaut of [the defendant] and the
alleged constitutional violatior’® The Magistrate Judge determirtbdt Plaintiff failed to allege
that these Defendants were perdlgnevolved in any acts thataused the deprivation of his
constitutional rights or that@usal connection existed betweey af these Defendants’ acts and
the alleged constitional violation’* As such, the Report recommends that the claims against
Defendants LeBlanc, McCain, Bis&am, Kelly, and Knight be disssed for failure to state a
claim.”?

C. Plaintiff's Objections

Plaintiff objects to the “limited factualrfdings” in the Report and Recommendation and
the Magistrate Judge’s conclusion that clamgsinst Defendants LeBlanc, McCain, Bickham,
Kelly, Tynes, Knight, Singh,ral Young should be dismissétl.

As to the Magistrate Judge’s factual fings, Plaintiff contends that the Report and
Recommendation does not address Hiaintiff's “detailed” claims against Defendants, which
Plaintiff argues renders the Repsitegal analysis inaccuraféAs to the Magistrate Judge’s legal
conclusions, Plaintiff argues that the Complaiheéges sufficient facts tehow that Defendants

violated Plaintiff's Eighth Amendment right3Plaintiff relies on an Eleventh Circuit caSeiber

701d. at 20 (quoting in paiDouthit v. Jones641 F.2d 345, 346 (5th Cir. 1981)
d.

21d.
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v. Dixie County Jajlfor what Plaintiff argues is the “appmgte and constitutizal care that should
be given to inmates with injies similar” to Plaintiff's’® Plaintiff argues that because he did not
receive the same level of medical care aSuber Plaintiff's constitutional rights were violated
and that this demonstrates that the named Dafdgadacted with deliberate indifference toward
Plaintiff's medical need$’

Plaintiff then transitions to the Report'sonclusions about particular Defendants,
beginning with Defendant Tyné$Plaintiff contends that the Mstrate Judge mischaracterizes
the Amended Complaint’s allegations regarding Tyfd@he Magistrate Judge found that Plaintiff
did not allege that Tynes was aware of a doctodsioto provide Plaintiff with ice and determined
that Tynes’ failure to provide ice did not mekynes “knew and disregarden excessive risk to
[Plaintiff's] health.”®® Plaintiff contends that this is misaracterization of his argument because
Plaintiff eventually received ice from a nonmedicairectional officer ira separate unit because
the “medical need for it was so apparerdattlevery laymen wouldecognize that care was
required.®! Plaintiff contends his claim against Tynes should betismissed because Tynes
“chose not to provide [Plaintiff] with the treatment ineeded despite its availability . . . and his

clear duty to do sc?

%1d. at 7.
Td.
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1d.
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8d.

821d.
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Next, Plaintiff addresses his claims agabetendants LeBlanc, McCain, Bickham, Kelly
and Knight, arguing that the Magiate Judge is incorrect in tiReport’s conclusion that Plaintiff
is seeking vicarious liability against these Defents, but rather that the Amended Complaint
articulates that each of these Defendants diregtlated Plaintiff's constitutional rights by
“knowingly maintaining a deficient and uncditstional health care system for inmaté3.”
Plaintiff contends that these Defendants kneshamuld have known of the constitutional problems
related to medical caed the DOC and the RCC and that thieyentionally disre@rded the risks”
caused by a medical care system which allegtly to provide presdred medical diets and
access to essential c&feFurthermore, Plaintiff asserts tHaefendants had direct knowledge of
Plaintiff's “situation” because he made emergesick calls and wrote to Defendant LeBlanc,
who allegedly responded to Plaintiff's complaibtg did not resolve the alleged unconstitutional
care Plaintiff was receivin®. Plaintiff claims this “omission” constitutes deliberate indifference
under the Eighth Amendmeftt.

Last, Plaintiff turns to Defendants Singimd Young, whom Plaintiff contends were
responsible for scheduling medical appwiants at facilities outside of the DACPIaintiff argues
that Singh and Young received notice that Rifiihad broken his jaw on November 17, 2015,

and scheduled an appointment for him 21 days sifften notice, “fully aware of the consequences

831d. at 8-9.
841d,

85|d. at 9.
86|d. at 10.

871d.
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of not immediately treating a broken jaf.Plaintiff characterizes thias a “deliberate decision”
that violated Plaintiff's righto medical care and caused unnecessary pain and suffering.
D. Dr. McVea’s Objections

Defendant McVea objects to the Magistratdgke’s recommendation that Plaintiff's claims
against McVea should be allowed to proc&edicVea objects to “a minor but important
misreading of Plaintiff's factualllegations as to Dr. McVea” amdgues that the legal conclusions
reached by the Magistrate Judge are@msistent with Fifth Circuit precedetit.

As to the factual allegations regamgliMcVea, McVea notes that the Report and
Recommendation states that Rtdf alleges in the Amended @wlaint that McVea failed to
follow the treatment plan prescribed to Plaintiff, which included a “soft” diet, and that Plaintiff
never received a liquid di& McVea notes that in the Amended Complaint, Plaintiff alleges that
after being examined by Defendant McVea and $arnes, Dr. Starnesdared that Plaintiff
should receive a “soft” diet artiat Plaintiff's food service wawodified, as he began receiving
fruit and a bottle of Ensuf® McVea notes that Plaintiff admitisat he was provided Ensure in the
Amended Complaint, which McVea characterizssa liquid nutritionlasupplement, because

Plaintiff alleges that in MarcR016, McVea refused to reordefit.

88 d.

81d.
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As to the legal conclusions reached in the Report and Recommendation, McVea alleges
that they are inconsistent with prevailingftki Circuit precedent on (1) prescribing pain
medications, (2) differing medictieatment decisions, and (3) alleged delays in medicaftare.

McVea discusses the first two issues, thespription of pain medications and differing
medical treatment decisions, togetPfavicVea argues that Plaintiff admits: (1) he was prescribed
ibuprofen by Dr. Starnes the same day he wasilyittexamined by Drs. Starnes and McVea; (2)
Plaintiff continued to receivibuprofen; and (3) McVea beganescribing Plaintiff Tramadol on
February 27, 2018. McVea argues that merely becausaimlff alleges that other doctors
previously prescribed Plaintiff Tramadol ireBember 2015 and early Fahry 2016 did not entitle
Plaintiff to receive it from that point forwanhtil when Dr. McVea begaprescribing it in late
February 201688

McVea challenges the Reportt®nclusion, which cites a case from the Tenth Circuit,
holding that a doctor refusing to provide a presaipissued by a different doctor is sufficient to
state an Eighth Amendment cla#hMcVea asserts that the Fifth Circuit $tewart v. Murphy
wrote that merely because a doctor did not fellbe recommendations of another doctor does not
constitute deliberate indifferené®. Furthermore, McVea assertiat the Fifth Circuit has

repeatedly addressed prisoners’ claims of inadequraincorrect prescriptions of pain medication

%1d. at 2-3.
%1d. at 3.
1d.

%1d.

“1d.

10019, at 3—4.
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and has regularly determined that such dessiwere in the doctor’'s discretion and did not
constitute deliberate indiffenee under the Eighth Amendmé#fit.

Last, McVea objects to the Matpiate Judge’s conclusion thihere are sufficient questions
regarding the alleged delay in Plaintiff receiving outside medical care for a surgical assé&¥sment.
McVea asserts that this case is distinguishfrbla the cases cited by the Magistrate Judge, where
a prisoner’s medical issues wégaored and prison officials intaohally delayed medical care or
referrals!®® McVea argues that such a conclusiomdt supported by Plaifits pleadings as
Plaintiff was examined immediatedyfter the initial “incident,” whib only showed a laceration to
the Plaintiff's lip, and that Plaiiff makes no allegations in the Aanded Complaint that he alerted
the RCC medical staff to any issues withjais or that RCC staff netl any such issué% McVea
alleges that Plaintiffs own allegations demivate that McVea did not ignore Plaintiff’'s
complaints, refuse to treat him, or treat him incorre®flyFurthermore, McVea asserts that the

Amended Complaint does not allege that Mc\deanonstrated any behavior that would show a

011d. at 4 (citingBlank v. Bell 634 F. App'x 445, 449 (5th Cir. 2016) (unpublish&i)iton v. Owens511 F. App'x
385, 389-90 (5th Cir. 2013) (unpublishettjegas v. Poe374 F. App'x 513, 517 (5th Cir. 2010) (unpublished);
Bunton v. Corr. Corp. of Am286 F. App'x 242, 243-44 (5th Cir. 2008) (unpublishé&tijford v. Doe 303 F. App'x
174, 175-76 (5th Cir. 2008) (unpublisheBgez v. INSNo. 06-30112, 2007 U.S. App. LEXIS 20048, at *2-5 (5th
Cir. Aug. 22, 2007) (unpublished®prter v. Hemphil244 F. App'x 568, 569 (5th Cir. 2007) (unpublish&hambers

v. Jeter 247 F. App'x 490, 491 (5th Cir. 2007) (unpublishafjtliams v. Bearry 273 F.3d 1096 (5th Cir. 2001)
(unpublished)Williams v. Chief of Med. Operations, Tarrant Cty. Jhib. 94-10115, 1994 U.S. App. LEXIS 40963,
at *6 (5th Cir. Dec. 27, 1994) (unpublishe@haney v. Richard¥No. 94-50203, 1994 U.S. App. LEXIS 42383, at *2
(5th Cir. Nov. 17, 1994)).

102q.
1031d. at 5.

104 Id

105 Id
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wanton disregard for Plaintiff's serious medical ne@éisMicVea points to the following
allegations in the Amended Complaint:

1) that on November 17, 2015, the fitshe Dr. McVea and Dr. Starnes saw
Plaintiff, Dr. McVea “instruted Dr. Starnes to fill out an urgent referral form to
DOC headquarters for Mr. Idel to havalsurgery”, 2) that Defendants Singh and
Young scheduled an appointment for Ridi for December 3, 2015; and 3) that
Plaintiff was transported to and seen by a specialist at University Hospital on
December 3, 2015 (wherein Dr. Christiansimitially scheduled Plaintiff for
surgery on December 11, 2015 and subsequently cancelled said surgery). Following
this time period, Plaintiff alleges thaé made one sick call on January 12, 2016,
that he was examined by Dr. StarmesJanuary 19, 2016, and that Plaintiff was
seen by a specialist at University Hospital for follow-up appointments on February
17, 2016 and “in early May of 2016%

McVea argues that Plaintiff's own allegat®ordemonstrate that McVea appropriately and
immediately reacted by requestijaintiff see a specialist angy prescribing Plaintiff pain
medication and a soft diet tidng the relevant period$®® McVea relies on three Fifth Circuit
cases, which McVea analogizes to show thamnBfihas not stated a claim against McVea for
deliberate indifferenc&?

Il. Legal Standards

A. Standard on a Rule 12{((1) Motion to Dismiss
“Federal courts are courts lahited jurisdiction,” and “posss only that power authorized
by the Constitution and statut€® Thus, under Rule 12(b)(1), “[a] case is properly dismissed for

lack of subject matter jurisdiction when the court lacks the statutory or constitutional power to

106 Id

1071d. at 5-6.
1081d. at 6.

1091d. at 6-7 (citingHarris v. Hegmann198 F.3d 153, 160 (5th Cir. 1999)akley v. Hudsar670 F. App'x 291, 292
(5th Cir. 2016)(unpublished;homas v. Carte593 F. App'x 338 (5th Cir. 2014)(unpublished).

110K okkonen v. Guardian Life Ins. Co. of A1 U.S. 375, 377 (1994) (internal citations omitted).
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adjudicate the casé* In ruling on a Rule 12(b)(1) motion thsmiss, the Court may rely on: (1)
the complaint alone, presuming the allegatiombe true; (2) the complaint supplemented by
undisputed facts; or (3) the complaint supplet@éivy undisputed facts and the court’s resolution
of disputed fact$!? The plaintiff, as the party assei jurisdiction, has # burden of proving
subject matter jurisdiction by@eponderance of the evideriéé.
B. Standard on a Rule 12{(6) Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) pms that an action may be dismissed “for
failure to state a claim upon which relief can be grant&d¥’motion to dismiss for failure to state
a claim is “viewed with disfavor and is rarely grantét.*To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state a claim for relief that
is plausible on its face }*® “Factual allegations must be enoughdise a right toelief above the
speculative level?’ A claim is facially plausible when ¢hplaintiff has pleaded facts that allow

the court to “draw a reasonable inference thatefendant is liabfer the misconduct alleged!®

111 Home Builders Ass'n of Misdnc. v. City of Madison143 F.3d 1006, 1000 (5th Cir. 1998) (internal citation
omitted).

12 Den Norske Stats Ojeselskap As v. HeereMag 24df F.3d 420, 424 (5th Cir. 200Bee also Williamson v.
Tucker 645 F.2d 404, 413 (5th Cir. 1981).

1133ee Vantage Traileréic. v. Beall Corp.567 F.3d 745, 748 (5th Cir. 2009) (internal citations omitted).
14 Fed. R. Civ. P. 12(b)(6).

115Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards@r¢.F.2d 1045, 1050 (5th Cir. 1982).
116 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombj\650 U.S. 544, 570 (2008)).
117 Twombly 550 U.S. at 556.

118|d. at 570.

19



On a motion to dismiss, asserted claimslierally construed in favor of the claimant,
and all facts pleadeare taken as trué® However, although required swcept all “well-pleaded
facts” as true, a court is not required to accept legal conclusions &2 tivéile legal conclusions
can provide the framework of a complainteyhmust be supported gctual allegations!®?
Similarly, “[tlhreadbare recitals of the elemeatsa cause of action, supped by mere conclusory
statements” will not suffic&?>The complaint need not containtaliéed factual allegations, but it
must offer more than mere labels, legal conclusionsormulaic recitationsf the elements of a
cause of actiof® That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatiot?* From the face of the complaint, there must be enough
factual matter to raise a reasonable expectatiahdiscovery will reveal evidence as to each
element of the asserted claifd3If factual allegations are insuffent to raise a right to relief
above the speculative level, or if it is appargain the face of the contgint that there is an
“insuperable” bar to reliethe claim must be dismissét?.

C. Legal Standard on Qualified Immunity

To plead a Section 1983 claim, Plaintiff isjuéred to allege facts demonstrating that (1)

119 | eatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Us@7 U.S. 163, 164 (19933ge also
Tellabs, Inc. v. Makolssues & Rights, Ltd551 U.S. 308, 322-23 (2007).

120|gbal, 556 U.S. at 677-78.

211d. at 679.

122|d. at 678.

123 Id.

124 |d

25 ormand v. U.S. Unwired, Incs65 F.3d 228, 257 (5th Cir. 2009).

126 Carbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir. 200Mpore v. Metro. Human Serv. DepMo. 09-6470, 2010
WL 1462224, at * 2 (E.D. La. Apr. 8, 2010) (Vance, J.) (citioges v. Bogks49 U.S. 199, 215 (2007)).
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the defendant violated the Constitution or fedienal and (2) that the defendant was acting under
the color of state law while doing 9.

The doctrine of qualifié immunity protects governmentficials sued in their individual
capacities “from liability for cit damages insofar as theiormduct does not wlate clearly
established statutory or constitutional rightsvbiich a reasonable person would have knotth.”
Qualified immunity is an “immunity from suit rather than a mere defense to lialfifityri’ this
manner, “[o]ne of the most salient benefits qufalified immunity is protection from pretrial
discovery, which is costly, time-consuming, and intrusi?é.Once a defendant invokes the
defense of qualified immunity, the plaiifiticarries the burden of demonstrating its
inapplicability 31

In Saucier v. Katzhe Supreme Court set forth a twatgeamework for analyzing whether
a defendant was entitled to qualified immuni#gPart one asks the following question: “Taken in
the light most favorable to thmarty asserting the injury, do tli@cts alleged show the officer’'s
conduct violated a constitutional right?® Part two inquires into whieér the allegedly violated
right is “clearly established” ithat “it would be clear to a reasable officer that his conduct was

unlawful in the situation he confrontetf*The Court does not have to address these two questions

127 5ee Atteberry v. Nocona Gen. Hog®0 F.3d 245, 252-53 (5th Cir. 2005).
128 Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).

29 pearson v. Callaharb55 U.S. 223, 237 (2009).

10Backe v. LeBlan®91 F.3d 645, 648 (5th Cir. 2012).

B1Club Retro, L.L.C. v. Hiltor568 F.3d 181, 194 (5th Cir. 2009).

132533 U.S. 194 (2001).

1331d. at 201.

1341d. at 202.
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sequentially; it can proceadth either inquiry first:3®

“If the defendant’s actions vialed a clearly established constitutional right, the court then
asks whether qualified immunity is still appriate because the defendant’s actions were
‘objectively reasonable’ in light dfaw which was clearly estabhged at the time of the disputed
action.””3 Officials “who reasonably but mistakenlyramit a constitutional violation are entitled
to immunity."37

In the context of a motion to dismiss, “a didtcourt must first fad ‘that the plaintiff's
pleadings assert facts which, if true, woaldercome the defense of qualified immunit}?®
“Thus, a plaintiff seeking to overcome qualified inmnity must plead specific facts that both allow
the court to draw the reasonablémence that the defendant is lelfor the harm he has alleged
and that defeat a qualified immunity defense with equal specifiétyAfter the district court
determines that plaintiff's pleadings meet treguirement, “if the court remains ‘unable to rule
on the immunity defense withoutrtber clarification of the fact,t may issue a discovery order
‘narrowly tailored to uncover onlthose facts needed to rule on the immunity claitff.”
D. Review of the Magistrate Judge’s Report and Recommendation

In accordance with Local Rule 73.2, this case was referred to the Magistrate Judge to

provide a Report and Recommendation. A distpicige “may accept, ject, or modify the

135 See Pearsqrb55 U.S. at 236 (“On reconsidieg the procedure required 8aucier we conclude that, while the
sequence set forth there is often appropriate, it should no longer be regarded as mandatogyst; Cutler v.
Stephen F. Austin State Unive7 F.3d 462, 469 (5th Cir. 2014).

136 Brown v. Callahan623 F.3d 249, 253 (5th Cir. 2010) (citidglliams v. Bramer180 F.3d 699, 703 (5th Cir.
1999)).

B7williams, 180 F.3d at 703 (quotirigazan ex rel. Bazan v. Hidalgo Cour2¢6 F.3d 481, 490 (5th Cir. 2001)).
138Backe 691 F.3d at 648 (quotirgyicks v. Miss. State Emp’t Servl F.2d 991, 994 (5th Cir. 1995)).
1391d. at 645.

1401d. (quotingLion Boulos v. Wilsar834 F.2d 504, 506 (5th Cir. 1987)).
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recommended disposition” of a mafyate judge on a dispositive matt&rA district judge must
“determinede novaany part of the [Report and Recommeialg that has been properly objected
to.”142 A district court’s review is lirited to plain error for parts ttie report which are not properly
objected td*3

I1l. Law and Analysis

A. Plaintiff's Claims Against Defedants in their Official Capacities

In the motion to dismiss, Defendants argue thahe extent that Plaintiff is asserting a
monetary claim against Defendants in their adii capacity, such claims are barred by the
Eleventh Amendment and must be dismissednifadoes not address Bendants’ argument in
the opposition to Defendants’ motion to dissx and did not object to the Report and
Recommendation’s finding that the Eleventh Ach@ent bars monetary claims against these
Defendants in their official capacity.

As the Fifth Circuit has explained, a claion monetary damages against a state employee
in his official capacity is baed by the Eleventh Amendmeif.Moreover, claims that are barred
by the Eleventh Amendment must be dismissedaut prejudice pursuant to Federal Rule of Civil
Procedure 12(b)(2f° Therefore, reviewing for plain emrand finding none, the Court adopts the
Magistrate Judge recommendation that theciafficapacity claimsagainst Defendants be

dismissed pursuant to Rule 12(b)(1); howevelikarthe Magistrate’s mmmendation, the Court

141 Fed. R. Civ. P. 72(b)(3¥ee als®8 U.S.C. § 636(b)(1).
192 Fed. R. Civ. P. 72(b)(3).

143See Douglass v. United Servs. Auto. ASEF.3d 1415, 1428-29 (5th Cir. 1996) (en baswperseded by statute
on other grounds28 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteeh days

14 \Williams v. Thomasl69 F. App’x 285, 286 (5th Cir. 2006).

145 |d
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finds that because these claims are barred by the Eleventh Amendment, they must be dismissed
without prejudice, as the Court lacksbject matter jurisdiction over thefit.
B. Plaintiff's Individual Capacity Claims Against Tynes

Plaintiff claims that Tynes was deliberateéhglifferent to Plaintiff's medical care when
Tynes failed to provide Plaintiff with ice fdiis injured jaw. ThdReport and Recommendation
determined that the “the failure to provide ice@slmot mean that Tynes knew and disregarded an
excessive risk to ldel's hehlt In Plaintiff's Objections tothe Report and Recommendation,
Plaintiff argues that Tynes was deliberately ffalent because, as evidenced by another prison
official allegedly givinghim ice, even nonmedical prison offits could tell that Plaintiff required
ice.

Claims of deliberate indifference by prison ensel to a prisoner’s serious medical needs
are actionable under Section 1983. &@n official acts with delibate indifference if he/she has
actual knowledge of substantial riskharm and disregards thi&k. “[D]isagreement between an
inmate and his physician concerning whetheratennedical care was ampriate is actionable
under § 1983 only if there weexceptional circumstance¥”

As explained above, Plaintiff’only claim against Tynes w#sat he did not receive ice
after requesting it from TyneBlaintiff provides nodcts to support an afjation that Tynes was
substantially aware of the risk sfibstantial harm, beyond assertimghe Objections that another
prison official later gave RlIntiff ice. Accordingly, onde novoreview, the Court adopts the

Magistrate Judge's recommendatioattto grant Defendants’ motida dismiss with prejudice as

146 See id.
47 Banuelos v. McFarland41 F.3d 232, 235 (5th Cir. 1995) (citiNgrnado v. Lynaugh920 F.2d 320, 321 (5th
Cir.1991)).See alsdsobert v. Caldwe]l463 F.3d 339, 346 (5th Cir. 2006).
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to Plaintiff's medical claim against Tynes in mdividual capacity for failre to state a claim upon
which relief may be granted.
C. Plaintiff's Individual CapacityClaims Against Singh and Young

Plaintiff also claims that Defendantsn§h and Young, whom Plaintiff contends were
responsible for scheduling mediegpointments at facilities outgi@f the DOC, were deliberately
indifferent to Plaintiffs medical care. In the Amended Complaint, Plaintiff alleges that Dr.
Christianson scheduled Plaintiff for surgery arted@anceled the surgical appointment. Plaintiff
alleged that he believes that neither Young®iogh scheduled the follow-up appointment after
cancellation of the surgical pratére, as directed by the doctbut provides no faoal allegations
that the doctor directed theta do so. In the Objection® the Report and Recommendation,
Plaintiff does not raise the issokthe rescheduling of the suegl appointment, but argues instead
that Singh and Young received notice that Rifhihad broken his javen November 17, 2015 and
scheduled an appointment for him 21 days afteh swtice, “fully awareof the consequences of
not immediately treating a broken jaw? Plaintiff characterizes thias a “deliberate decision”
that violated Plaintiff's righto medical care and caused unnecessary pain and suffering.

As explained above, claims of deliberate ffedence by prison personnel to a prisoner’s
serious medical needs are actionable under @e@®83. A prison official ds with deliberate
indifference if he/she has actual kvledge of substantial risk dfarm and disregards that risk.
“[Dlisagreement between an inmate and higgidian concerning whether certain medical care

was appropriate is actionabunder § 1983 only if there were exceptional circumstari¢gs.”

148 Rec. Doc. 41 at 10.

9 Banuelos v. McFarland41 F.3d 232, 235 (5th Cir. 1995) (citivgrnado v. Lynaugh920 F.2d 320, 321 (5th
Cir. 1991)); ge alsaGobert v. Caldwe]l463 F.3d 339, 346 (5th Cir. 2006).
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Further, a delay in medical care may constitute an Eighth Amendment violation only if there has
been deliberate indifference, which resulted in substantial tdrm.

In the Amended Complaint, Plaintiff failei allege that eitr Young or Singh were
deliberately indifferent to Plaiifif’'s medical needs, only thately scheduled his surgery 21 days
after his original injury. Plaintiff fails to provide any factual allegations that would make it
plausible that Young or Singh weséa culpable mind or that tteleged delay irscheduling the
surgery caused substantial harm. Accordinglyd@nmovaeview, the Court@opts the Magistrate
Judge's recommendation to grant Defendants’ motion to dismiss with prejudice as to Plaintiff's
medical claim against Young andn§h in their individual capacitsefor failure to state a claim
upon which relief may be granted.

D. Plaintiff's Individual Capacity Claims Against McVea

Next, the Court will address Plaintiff's inddual claims against McVea. In the Amended
Complaint, Plaintiff alleges #t McVea'’s actions toward Prdiff’'s medical care constituted
medical indifference. Specificgll Plaintiff alleges that Defelant McVea failed to provide
Plaintiff with a liquid diet, despite being predad one by other doctors, and that McVea failed
to provide Plaintiff with Tramadol until ta February 2016, despitevo hospital doctors
prescribing it for Plaintiff, one in Decemb2015 and one in early Felary 2016. The Magistrate
Judge found that there existed a question of mdretknowing there was substantial risk to
Plaintiff's health, McVea acteagasonably when he only providedipliff with ibuprofen. In his

Objections, McVea argues that unééth Circuit precedent, affiérence in medical opinion does

S0 Easter v. Powell467 F.3d 459, 461 (5th Cir. 2006).
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not constitute deliberate indiffearee and that the Fifth Circuit has repeatedly determined that
decisions on what pain medicationgtescribe are ia doctor’s discretion.

The Report and Recommendation states dhddctor’s failure tgrovide a prescription
issued by another doctor is sufficient to statclaim under the Eighth Amendment, citing the
Tenth Circuit decision irHunt v. Uphoff®! While that may be the case under Tenth Circuit
precedent, the Fifth Circuit has repeatedly and istergly determined that a doctor’s failure to
follow the advice of another doctor or providediwation prescribed by another doctor is not
sufficient to state a claim for mex@il indifference, but rather onilydicates a difference in medical
opinion®? In the analysis in this séon of the Report, the MagisteJudge relies on cases from
the Second, Seventh, and TenthicGit cases, while failing tanention relevant Fifth Circuit
precedent on the legal standard for differences mlicakopinion and alleged delays in treatment.

The Fifth Circuit has held that to demtnase deliberate indifference in the medical
context, “the plaintiff msat show that the officials ‘refused teeat him, ignored his complaints,
intentionally treated him incorrdgt or engaged in any similaonduct that would clearly evince
a wanton disregard for any serious medical ne€d&Further, “a doctor's failure to follow the
advice of another doctor suggests nothingetban a difference in medical opinioft*Neither

unsuccessful medical treatment nogre negligence rises to the level of deliberate indiffer&fice.

151 Rec. Doc. 39 at 14 (citing 199 F.3820, 1223-24 (10th Cir. 1999)).
152 See, e.g., Stewart v. Murplyr4 F.3d 530, 535 (5th Cir. 1999). Maybe add some newer cases

158 Domino v. Texas Dep't of Criminal Justi@39 F.3d 752, 756 (5th Cir. 2001) (quotifghnson v. Treer7,59
F.2d 1236, 1238 (5th Cir. 1985)).

154 Clifford v. Dog 303 F. App'x 174, 176 (5th Cir. 2008) (citiBgewart v. Murphy174 F.3d 530, 535 (5th Cir.
1999)).

5varnado v. Lynaugh820 F.2d 320, 321 (5th Cir. 1991) (citidghnson v. Treery59 F.2d 1236, 1238 (5th Cir.
1985) andrielder v. Bosshard;90 F.2d 105, 107 (5th Cir.1979)).
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A delay in medical care may constitute an Eighthef\dment violation if there has been deliberate
indifference, which resulted in substantial hapfn.

Here, Plaintiff has failed to sufficiently gdd deliberate indifference by McVea. In the
Complaint and Amended Complaint, Plaintiff failexallege any facts that show that McVea’s
failure to provide Plaintiff witha liquid diet or his delay in prasing Plaintiff with Tramadol is
anything more than reflective of a differenceriadical opinion from the hospital doctors who had
earlier prescribed Plaintiff Tramadol and a spedied. Further, Plaintiff has not alleged any facts
that show that McVea was aware of a substarisklto Plaintiff's health by failing to prescribe
him either Tramadol or a liquidel. Rather, Plaintiff has allegeaidts that weigh against his claim
that McVea acted with delibemindifference, including thal¥icVea provided Plaintiff with
Ensure, though not consistentRf;modified Plaintiff's diet, thagh not converting it into a fully
liquid one®® and kept Plaintiff on ibupfen and several months lateegan providing Plaintiff
with Tramadot>°

Last, Plaintiff complains that McVea'’s failute send him to the hpgal immediately after
McVea examined him on November 17, 2017, constitutes medical indifference. However, Dr.
McVea did not ignore Plaintiff's jaries, but rather, according todiitiff’'s own allegations in the
Amended Complaint, directed his staff to immediafél out an urgent referral form for Plaintiff

to have oral surger$f° Plaintiff alleges that McVea contindéo treat Plaintiff and recommended

156 Easter v. Powell467 F.3d 459, 461 (5th Cir. 2006).
157Rec. Doc. 32 at 10, 12.

1581d. at 10.

1591d. at 9, 10.

16019, at 9.
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urgent medical care. None of these factuabali®ns evince a “wantonstegard for any serious
medical needs” and therefore Plaintiff has falledssert a deliberate indifference claim against
McVea.

Accordingly, onde novareview, the Court rejects the fiatrate Judge's recommendation
that Defendants’ motion to dismiss as to RI&la medical claim against McVea be denied and
determines that Defendants’ motion to disnassto Plaintiff's Section 1983 individual claims
against McVea should be dismissed with prejudicefailure to state a&laim upon which relief
may be granted.

E. Plaintiff's Claims Against Defendants L®lanc, McCain, Bickham, Kelly and Knight

Plaintiff brings claims against DefendaheBlanc, McCain, Bickham, Kelly and Knight,
asserting that these Defendantgeveesponsible for the operatioasd medical care of inmates
and the medical treatment they received at RCCMdwastrate Judge foundahPlaintiff's claims
against these Defendants implicate vicarious liabsitythat the only way they could be held liable
were if the Defendants were directly involved in the alleged constituticolaition or if they
failed to train their subordinates, as theraasrespondeat superior liability under section 1983.
The Magistrate Judge found that Rté#f failed to allege either ihis Complaint anthat therefore,
Plaintiff's claims against these Defendants mhestdismissed for failure to state a claim upon
which relief can be granted.

In his Objections, Plaintiffsserts that he was not assertitgarious liability against these
Defendants, but rather that these Defendavdse “knowingly maintaing a deficient and
unconstitutional health care system for inmae&fRCC” and that these Defendants had direct
knowledge of Plaintiff's situationTo find these Defendants liabRlaintiff must establish either

that the defendants were “personally involvied the acts causing ¢hdeprivation of his
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constitutional rights or that a asal connection exists betweenaut of [the defendant] and the
alleged constitutional violation'®® Here, Plaintiff has not suffiently pleaded either in his
Complaint or his Amended Complaint. Furthermdtee Fifth Circuit has stated that this test
cannot be met if there is no umlyéng constitutional violatiort®? As the Court has found that
Plaintiff has failed to sufficiently plead a comstional violation related to the medical treatment
he received, his claims against these supery Defendants cannot proceed. Accordinglyden
novoreview, the Court adopts the Magistrate Jiglggeommendation to grant Defendants’ motion
to dismiss with prejudice as to Plaintiff's cha against Defendants LeBlanc, McCain, Bickham,
Kelly and Knight for failure to state@aim upon which relief may be granted.
F. Plaintiff's Claims Against Pope

In the Report and Recommendation, the Migte Judge recommended that Defendants’
motion to dismiss as to Plaintiff's claimsagst Pope should proceed because Plaintiff had
sufficiently pleaded a claim for excessive foesal because whether the force applied by Pope
was necessary, the result of a perceived threadudd have been tempered, is not clear from the
record. Further, the Magistrate Judge found Bagie was not entitled galified immunity. As
Pope did not object to the Report dRecommendation, finding no plain erfé#the Court will
adopt the Magistrate Judge’s recommendation thégridlents’ motion to disiss as to Plaintiff's

claim for excessive force against Pope be denied.

161 Douthit v. Jones641 F.2d 345, 346 (5th Cir. 1981)

162Rios v. City of Del Rio444 F.3d 417, 425-26 (5th Cir. 206iting Breaux v. City of Garland205 F.3d 150, 161
(Sth Cir. 2000)).

163 See Douglass v. United Servs. Auto. AsEnF.3d 1415, 1428-29 (5th Cir. 1996) (en basuperseded by
statute on other ground&8 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteen days).
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IV. Conclusion

For the reasons stated above, the Caudldpts the Magistrate Judge’s Report and
Recommendation in part, granting fBedants’ motion to dismiss withrejudice as to Plaintiff's
Section 1983 claims against Defendants laeB| McCain, Bickham, Kelly, Knight, Young,
Singh, and Tynes in their individue&pacities for failuréo state a claim fowhich relief can be
granted and denying Defendants’ motion to dgsras to Plaintiff’'s Section 1983 claim against
Pope in his individual capacity. Furthermorthe Court adopts the Magistrate Judge’s
recommendation in part, granting feedants’ motion to dismiss asRdaintiff's official capacity
claims against Defendants; however, the Couttraject the Magistree Judge’s recommendation
that the official capacity claims be dismisseithvprejudice and the Court dismisses these claims
without prejudice, pursuant to Fifth Circuit cdag. Last, the Court will reject the Report and
Recommendation in part, granting f®edants’ motion to dismiss withrejudice as to Plaintiff's
Section 1983 individual claims against McVea folui@ to state a claim upon which relief can be
granted. Accordingly,

IT IS HEREBY ORDERED that Defendants’ Motion to Dismi$4 is GRANTED IN
PART to the extent that Plaintiff's official capc claims against all Defendants are dismissed
without prejudice, pursuamo Rule 12(b)(1).

IT IS FURTHER ORDERED that Defendants’ Motion to Dismi¥8is GRANTED IN

PART to the extent that Plaintiff’'s claims agat Defendants LeBlanc, McCain, Bickham, Kelly,

164 Rec. Doc. 33.

165 Rec. Doc. 33.
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Tynes, Knight, Singh, Young, and McVea are dismisgitll prejudice for failure to state a claim
upon which relief may be granted, pursuant to Rule 12(b)(6).

IT IS FURTHER ORDERED that Defendants’ Motion to Dismi€§ is DENIED IN
PART as to Plaintiff's Section 1983 inddial claims against Defendant Pope.

IT IS FURTHER ORDERED that Defendants’ prior Motioto Dismiss, Rec. Doc. 27, is
DENIED AS MOOT, as Plaintiff subsequently filed an Amended Complaint and Defendants filed
a new motion to dismiss.

NEW ORLEANS, LOUISIANA , this16th day of August, 2018.

NANNETTE J VETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT

166 Rec. Doc. 33.
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