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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DWIGHT A. BRIDGES, CIVIL ACTION
Plaintiff

VERSUS NO. 17-1925

ROBERT TANNER, WARDEN , SECTION: “E”
Defendant

ORDER AND REASONS

Before the Court is &eport and Recommendation issued by Magistrate dudg
Janis van Meerveld recommending tlratitionerDwight A. Bridge’s petition for federal
habeas corpus reliefbe dismissed with prejudietitioner objed.2For the reasons that
follow, the Court adofs the Reparand Recommendation as its own and hef2BNIES
Petitioner’s application for relief.

BACKGROUND

Petitioner iscurrently incarceratedt the Rayburn Correctional Center in Angie,
Louisiana.On January 5, 2013, Petitioner wsi®ppedfor exceeding the speed linyt
During the traffic stopthe officersmelledmarijuana and asked tearch the vehiclé
Petitioner declined.The officer called a K9 unit, which detected narcotics in thdoye
compartmen® The officersearched the glove compartment and found contralthad

tested positive for marijuana.

1R. Doc. 12. This Order refers to documents on @asirt's CM/ ECF docket as “R. Doc. [#]” and refers t
the record before the Louisiana First Circuit CoofrAppeal, which consists of a paper docket oaly/,'R.
Vol. [#]" For reference, the paper dockistsplit into six volumes; the bottom right corndreach page has
been marked for citation purposes.

2R. Doc. 13

3 Statev. Bridges, No. 2014 KA0777,2015 WL 997162, at *1 (La. Adst Cir. Mar. 6, 2015).
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61d.
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On March 12, 2013, Petitioner was charged with pes®n of marijuan&.0n
September 18, 2013, Petitionwas found guilty aftea jury trial® Hewas adjudicated to
be a second felonlyabitualoffender and sentenced to fifteen yeafsmprisonmentat
hard laborl® On March 6, 2015, Petitioner’s conviction and sertgewas affrmed by the
Louisiana First Circuit Court of AppedlOn February 26, 2®] the Louisiana $preme
Court denied hispplication for a writ of review? Petitioner did not petition the United
States Supreme Court for a writ of certior&rPetitioner has not soughokateral review
in state cour@4

On March 3, 2017, Petitionepyo se filed the instanfpetition for a writ ofhabeas
corpus’ Petitioner raisge six grounds for relief: (1) the prosecutor exercises
peremptory challenges in a racially discriminatongnneragainst three black female
potential jurorsin violationof Batson v. Kentucky16; (2) the trial judgemproperlydenied
his request to recreate the scene of thefitratop duringtrial; (3) the prosecutor
improperlyelicitedtestimony that Petitioner refused to consent tearsh of his/ehicle
andcommenéd on that refusal during closing argument; ¢4k trial judge improperly
refusedto hold ahearingon the officers ability to detect the odor of marijuan$5)
Petitionerwas nota seconefelony habitual offenderand (6) Petitioner'ssentence is
constitutionallyexcessivel? Petitioner raised the same claims in prsor appeal to the

Louisiana First Circuit Court of Appeakhich foundall six claims to be without merti.

8 R. Vo. 1at 42 (bill of information).

9R. Vol. 1at 207 (jury verdict form), Vol. 4 at 7{&ial transcript).
0 R. Vol. 1at 38 (minute entry).

1Bridges, 2015 WL 997162; R. Vol. 5 at 963 1.

12 Statev. Bridges, 150675, 187 So. 3d 467 (La. Feb. 26, 2016); R. V@&t ©82.
BBR. Doc. 1at 2.

41d. at 3.

151d.

16476 U.S. 79 (1986).

7R. Doc. 1at 1343.

18 Bridges, 2015 WL 997162, *210; R. Vol. 5 at 96479.
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Respondent Robert Tannéghe warden of the Rayburn Correctional Centgposes the
petition.19

After reviewing the record, the Magistrate Jdge issued a Report and
Recommendation recommendiegch of the six claims be deniédOn April 19, 2018,
Petitioner timely filed objectiongo the Report and Recommendatiédh.He raises
objections to the recommendation of denial of eachisfdix claim s22

ANALYSIS

Standard of Review

In reviewing the Magistrate Judge’s Report and Reewendations, the Court
must review de novo any of the Magistrate Judge’s conclusions to whaclparty has
spedfically objected?3 The Court needs only to review the portions of teeart to which
there are no objections to determine whether theycdearly erroneous or contrary to
law.24

Under the AntiTerrorism and Effective Death Penalty Act of 1998HDPA"), a
federal court must defer to the decision of theéestaurt on the merits of a pure question
of law or a mixed question of law and fact unldss tlecision “was contrary to, or involved
an unreasonable application of, clearly establiskederal lawas determined by the
Supreme Court of the United Staté8.A state court’s decision is contrary to clearly
established federal law if: “(1) the state courph@s a rule that contradicts the governing

law announced in Supreme Court cases, or (2) the sburt decides a case differently

BR. Doc. 8.

20R. Doc. 12.

21R. Doc. 13.

221 .

23See 28 U.S.C. §636(b)(1) (“Ajudge of the court shmlake a de novo determination of those portions of
the report or specified proposed findings or recoamuations to which an objection is made.”).

241d.

251d. at § 2254(d)(1).



than the Supreme Court did on a set of materialljistinguishable facts?® AEDPA
requires that a federal court “accord the stat®l wourt substantial deferenc&.”
. Batson Challenge

Petitionerclaimsthe prosecutor stickthree jurors, Mary White, Alice Cousin, and
Shannon Doughtyn the basis of rac&he trial judge sustained thBatson challenge to
Cousin and did not allow the State to exercise ekbfaike; Cousin ultimately sat on the
jury.28 As a result, the Codrneed only determine whether Petitioner has sholen
strikes against White and Doughty were racially imaited.

In Batson, the Supreme Court held thapeosecutor violates the EquRiotection
Clause if he“challengds] potential jurors solely on accourof their race or on the
assumption that black jurors as a gromp be unable impartially to consider the State’s
case against a black defendadtBatson established a threstep process for analyzing
claims d racially disciminatory peremptory chaligges. krst, a defendant must make a
prima facie showing that a peremptory challengelhsenexercised on the basis of rate.
Second, the prosecution must offer a raneutral basis for striking the juror in questi#n
Third, in light of the parties’ submissions, theafrcourt must determine whether the
defendant has shown purposeful discriminatién

A. Batson Step One

The first step of theBatson analysis requires a prima facie showing of

discriminationby the defendantin the instant casdhe trial courtimplicitly found a

26 Nelson v. Quarterman, 472 F3d 287, 292 (5th Cir. 2006) (en banc) (quotMgchell v. Esparza, 540
U.S. 12, 1516 (2003)).

27Brumfield v. Cain, 135 S.Ct. 2269 (2015).

28 .

29476 U.S. at 89 (1986).

30 Snyder v. Louisiana, 552 U.S. 472, 47677 (2008) (quotation marks and brackets omitted).

31ld.

321d.



prima facie case had been establisivdten she required the prosecutor to state his
reasons for the peremptory strik@$e first step oBatson is mootand review by this
Court is limited to the second and third stéps

B. Batson Step Two

At the second stepf the Batson analysis the burden shifts to thgrosecutionto
articulate a racaeutral reason for striking the jurors in questidnihe prosecutor’s
“explanation need not rise to the lew#dljustifying exercise of &hallenge for cause’¥
“Unless a discriminatory intent is inherent in theosecutor’s explanation, the reason
offered will be deemed race neutrd$.’n this casethe prosecutor stated he struck White
becauseshe had sat on two juries in the past that hetdrned verdicts for defendanis.
Theprosecutor stated he strubloughtybecauseshe expressed the view that marijuana
should be legalized, and hmresumedthe next two potential jurors woulde more
favorable to the prosecutiol¥. The prosecutor’sexplanation is facially valid
Discriminatory intent is not inherent in these expationsand, as a result, they are
deemed racaeutral.

C. Batson Step Three

At the third stepf theBatson analysis the burdershifts to thepetitionerto show
the strike vas racially motivated? In Reed v. Quarterman, the Fifth Circuit has laid out

the following principles to guide Batson step three analysis:

33 United Statesv. Williams, 264 F.3d 561, 571 (5th Cir. 2001) (“Where . hetprosecutor tenders a race
neutral explanation for his peremptory strikes, tuestion of Defendant’s prima facie case is reeder
moot and our review is limited to the second aniddisteps oBatson analysis.”);seealso United Statesv.
Broussard, 987 F.2d 215, 220 n.4 (5th Cir. 1993).

34 Snyder, 552 U.S. at 476.

35Batson, 476 U.S. at 97.

36 Hernandezv. New York, 500 U.S. 352, 360 (1991) (plurality opinion).

37R. Vol. 3 at 625.

38R, Vol. 4 at 632.

39Ricev. Collins, 546 U.S. 333, 338 (2006).



If the State asserts that it struck a black jurdhva particular

characteristicand it also accepted nonblack jurors with that

same characteristic, this is evidence that the rasde

justification was a pretext for discrimination, evé the two

jurors are dissimilar in other respec&cond, if the State

asserts that it was conreeed about a particular characteristic

but did not engage in meaningful voir dire examioaton

that subject, then the State's failure to questtom juror on

that topic is some evidence that the asserted reass a

pretext for discrimination Third, we must consider only the

State's asserted reasons for striking the blackrgirand

compare those reasons with its treatment of thebieak

jurors A0
State court findings regardin@atson step threeare findings of factand therefore
analyzed under the clearly erroneous standdtdnder AEDPA, a federal court must
accord deference to state court findings of faad gnant relief only ifthe state court’s
conclusion was “an unreasonable determination ef fdcts in lightof the evidence
presented in the State court proceedifid]A] state-court factual determination is not
unreasonable merely because the federal habeas$ wowld have reached a different
conclusion in the first instancé?®

1. White

During voir dire, White stated: “l served on twaigs—well, two juries. One was a

medical malpractice. Excuse me. And one was a crahcase, and they ended up settling

before we actually went to trial. The medical malgtice, the verdict came back for the

defendant, not gity.” 44 The State exercised a peremptory strike on Wtita.response

40555 F.3d 364, 376 (5th Cir. 2009) (citiMyller-El v. Dretke, 545 U.S. 231 (2005)).

41See, c.f., United Statesv. Branch, 989 F. 2d 752, 755 (5th Cir. 1993) (establishangaim for prima facie
discrimination umer Batson is reviewed for clear error)See Snyder v. Louisiana, 552 U.S. 472 (2008)
(“On appeal, a trial court’s ruling on the issuedigcriminatory intent must be sustained unless dearly

erroneous.”)See Brewer v. Marshall, 119 F.3d 993, 100d.st Cir. 1997) (“becauseBatson determination

is particularly fact sensitive, it will be acceptadless shown to be clearly erroneous”).

4228 U.S.C. § 2254(d)(2).

43Wood v. Allen, 558 U.S. 290, 301 (2010).

44R. Vol. 3 at 561.

451d. at 622.



to Petitioner’'sBatson challenge at trial,ite prosecutor stated he struck White because
she had sat oone civil jury and one criminal jury, both of whicaleturned verdicts for
defendats 46 Defense counsel corrected him, stating White hashben one civil jury in
a medical malpractice case, which returned a veérfdicthe defendant, and one criminal
jury, for which there was no vot&.The trial court clarified, “But she did indicatbat
there was a verdict, | believe, in a medical madpicee case for the defendan’The
prosecutor responded[t]hat’s not what | understood her to mean, but bd =it
may.™9 The trial court found the prosecutor “provided dfisient explanation ér his
strike of Ms. White.30

The trial court’s finding was not clearly erroneolWsderReed, evidence thathe
Statestruck a black juror with a particular characteidsbut acceptedionblack jurors
with that same characteristimay show pretext fadiscrimination®lIn this case, no other
juror who was empaneled or struck stated during daie that he or she had returned a
verdict for a defendant in a civil or criminal thi2 Evidence that the State did nextgage
in meaningful voir dire examinatimonthesubjectmay show pretext for discriminatio?.
In this case, thprosecutor questioned ten potential jurors aboidrgury service, asking
guestions about the disposition of each c#s€he Court finds the State’s reason for

striking White was no pretextuaks Moreover,because defense counsel corrected

461d. at 625.

471d. at 626.

48| d.

491d. at 626.

50R. Vol. 4 at 629.

51555 F.3d at 376 (5th Cir. 2009).

52R. Vol. 3 at 55864. Nancy Thompson, who was not identified as &lbjaror, stated she had been on a
criminal jury that returned a verdict of not guiltput jury selection was completed before she was
considered, and she was not empaneled.

53 Reed, 555F.3d at 376 (5th Cir. 2009).

54R. Vol. 3 at 55864.

55 The prosecutor’s misunderstanding of White’s prjory service also does not support a finding of a
Batson violation. Although the prosecutor erroneously bedd White had been on a criminal jury tha
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prosecutoythe trial court correctly understood White’s priary service when finding
no Batson violation. Under these circumstances, theal court’s finding that the
prosecutor’s strikin@f White did not violateBatson was not clearly erroneous.
2. Doughty

During voir dire, the prosecutor asked if any pdiahjurors had “a problem with
marijuana being prosecuted as a feloPfyOne potential juror, Terry Fontenette, stated
he believed majuana should be legalized Doughty stated she “kind of agree[d]” and
that she believed marijuana possession should egbribsecuted as a felony, but she
would give the prosecutor a “fair chan®.Steve Conravey state{i] f| was in a position
to chang the law, | probably would, but | respect the fa¥.The State did not strike
Conravey, but the defense di@lJulie Young and Craig Rachel also expressed thay th
did not believe marijuana possession should bean{gdl Jury selection was completed
before Young, Rachel, and Fontenette were consdi&te

After six jurors were selected, Doughty was setotothe alternaté3 The State

exercised a peremptory strike on Doughtylhe prosecutor stated he struck Doughty

returned a verdict of not guilty, a prosecutor'®ddaith mistake does not violaBatson. Aleman v. Uribe,
723 F.3d 976, 982 (9th Cir. 2013) (“[I]f a prosecuimakes a mistake in good faith, . . . then thagtake
does not support the conclusion that the prose@iexplanation is clearly not credible.9ee also Leev.
Commissioner, Alabama Dept. of Corrections, 726 F.3d 1172, 1226 (11th Cir. 2013) (“The corsodun that
an honestly mistaken but raoeutral reason for striking a black venire mema&iel not violateBatson was
not unreasonable.”Nothing in the record indicates the prosecutor’'stake was made in bad faith. To the
contrary, in light of White’s characterization dfe civil jury verdict for the defendant as a “natilgy”
verdict, R Vol. 3 at 561and the prosecutor’s statement thgttfat’'s not what | understood her to mean,
but be that as it mayid. at 626 the Court finds the prosecutor’s mistake was indyéath.

56 R. Vol. 3at 572.

571d.

58|d.at 574.

591d. at 578.

80]d.at623.

61]d. at576, 584

62R. Vol. 4 at 633

63|d. at 632.

641d.



becauséde believed the next two jurors would be more falde to the prosecution and
because of her respondeat marijuana possession should not be proseadedielonyps
He stated he had struck Young for the same reasom, was intending to strike
Fonteneté and“Mr. Thompson” presumably referring tcCraig Rache] not Nancy
Thompsonés The trial court found, based on this explanatidmttthe “challenge was
racially neutral.8”

The State dickngage in meaningful voir dire examination thre subjectof views
on marijuana possession, asking each potentiaf jflordis or her opiniorf8 UnderReed,
the Court considers whethehe State struck a black juror with certain views on
marijuanabut acceptedonblack jurors wittsimilar views®9 Becausgury selection was
completed before Young, Rachel, and Fontenette wensidered, the only candidate for
a comparative analysis undBeed is Conravey. Doughty stated she believed marijuana
possession should not be prosecuted as a felonghHriwould tye the prosecutor a “fair
chance.’ Steve Conravey stated[i]f | was in a position to change the law, | probably
would, but | respect the law?

The State did not strike Conravey, but the defethide’2 The Magistrate found ‘it
is possible that the stattould have used a backstrike on Conravey if bt already
been struck by the defens®&’Petitioner’s Objection does not address this arguime

directly.”4 The Court notes Conravey was the eighth potentiadrj considered®> When

65]d.

66 1d. Craig Rachel and Nancy Thompson were seated nesé&th other, R. Vol. 3 at 543.
67R. Val. 4 at 633.

68 R. Vol. 3 at ¥2-84.

69 Reed, 555 F.3d at 376 (5th Cir. 2009).
7OR. Vol. 3at 574.

711d. at 578.

72]d.at623.

78 R. Doc. 12 at 14.

4 R. Doc. 13.

5R. Vol. 3 at 623.



the trial court was initially permitting strikesrfohe first twelve potential jurors, the State
used only one strike, but then used two backstrikekhe prosecutor may have been
planning to use another backstrike on Conravéize Magistrate further found
“Conravey’s commerstconcerning his belief were not equivalent to Doyl 77 “When
the prosecutor first asked the panel whether amgpective juror hada problem with
marijuana being prosecuted as a felo@pnravey voiced no opiniofvs “It was only after
a prospectivguror raised a question abotihe third strike rulethat Mr. Conravey first
spoke up’ Conraveystated “[iff | was in a position to change the law, | probawtuld,
but I respect the laywand then, unprompted, he quickly added: “I'd folldwe law.®° As
a result, Conravey never suggested that he would be unwilimgonvict someone for
possession of marijuana; Doughty did, although s#teeated from that position upon
subsequent questionirigt

Accordingly, in light of the deferential standard of review due to state court
findings with respect t8atson step three, th€ourt findsPetitioner has not shown to be
clearly erroneous the trial court’s finding thakethrosecutor’s stated reason for striking
Doughty wasot apretext for discrimination.

As a result, the Court denies the petition for heebeelief onBatson grounds.
[11.  Denial of Rightto Present a Defense

At trial, Petitioner requested permission to reteetne traffic stop leading to his

arrest. The trial judge denied his request. Patgroargues this denial constitutes a denial

76 1d. at 621+25.

7R. Doc. 12 at 14.
781d.

791d. at 15.

80 R. Vol. 3 at 55960.
81R. Doc. 12 at 1816.
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of his right to present a defense under the duecgs® clause of the Fourteenth
Amendmeni8?2

“Under the Due Process Clause of the Fourteenth Amemd, criminal
prosecutions must compomith prevailing notions of fundamental fairnedg]his
standard of fairnesgr]equires that criminal defendants be afforded a meaningful
opportunity to present a complete defefi&&:While the Constitution thus prohibits the
exclusion of defense evidencader rules that serve no legitimate purpose ot dra
disproportionate tohe ends that they are asserted to promote;eshblished rules of
evidence permit trial judges to exclude evidencesifprobative value is outweighed by
certain other factes such as unfair prejudice, confusion of the issum potential to
mislead the jury84

The trial courtfound permitting Petitioner toecreatahe conditions of the traffic
stopwould have been more prejudicial than probatiseausea significant amount of
time had passeldetween the incident and trjalnd how the vehicle was handled in the
interim was unknowr®> The trial court also found ‘the parties would be unable to
recreate the condition of the vehicle and the ctindiof themarijuana on the night of
the incidenf’ and “there was no indication that the jurors hexpberience smelling
marijuana.®é

The Court is aware of no cases, and Petitioner idesvnone, in which a court’s
refusal to permit a recreation of a traffic stopssfound to violate due process. The trial

court’s refusal to permit a recreation of a trafftop in this case comported with federal

82|d. at 17-20.

83 Californiav. Trombetta, 467 U.S. 479, 485 (1984arcord Boyer v. Vannoy, 863 F.3d 428, 451 (5th Cir.
2017).

84 Holmesv. South Carolina, 547 U.S. 319, 326 (2006).

85Bridges, 2015 WL 997162, at *35.

86 R. Vol. 5at 939.
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law.Petitioner has not shown the state court deciswogrecontrary to clearly established
federal lawor were an unrasonable application of clearly established federal

IV. Testimony and Argument Goncerning Petitioner's Refusal to Consent
to the Search of the Vehicle

Petitioner argues hiBourth Amendment due procesghts were violated when
the prosecutor elicitetestimonyduring trialthat Petitioner refused to consent to a search
of his vehicle and commented on that refusal durahgsing argumeng’ The state
appellate courfoundthe prosecutiorfelicited the testimony in response to defendant’s
suggestion that hevas entirely cooperative® The appellate court founthe testimony
explainedwhy a K-9 unit was called? Petitioner arguethe state court’s analysis of this
claim was arunreasonable application of clearly establisheafadlawse

To determine whethea state court’s analysis was an unreasonable agiit of
clearly established federal law, courtenéasure stateourt decisions againsfthe
Supreme]Court's precedentss ofthe time the state court renders its decisionrhe
Fifth Circuit *has not drectly addressed the question whether a prosecodommits
constitutional error by invoking a defendant's sglto consent to a warrantless search
to support an inference of guiltzHowever the Fifth Circuithas noted“the circuit courts
that have diectly addressed this question have unanimousld hleat a defendant's

refusal to consent to a warrantless search mapagresented as evidence of guikt.

87R. Doc. 12 at 20.

88]d,

89d.

9 R. Doc. 13 at 18.

91 Greenev. Fisher, 565 U.S. 34, 44 (citin@ullen v. Pinholster, 563 U.S.170 (2011) (internal quotation
marksand emphasiemitted).

92 United Statesv. Runyan, 290 F.3d 223, 249 (5th Cir. 2002).

93]d. (citing United Statesv. Moreno, 233 F.3d 937, 94041 (7th Cir.2000);United Statesv. Dozal, 173
F.3d 787, 794 (10th Cir.1999)nited Statesv. Thame, 846 F.2d 200, 20508 (3d Cir.1988);United States
v. Prescott, 581 F.2d 1343, 13552 (9th Cir.1978)).

12



However, thisCourt is unaware afio Supreme Couropinion, and Plaintiff cites
none,addresmgthe issuelet alone a Supreme Court opinion addressingdbee as of
the time of the state court’s decisioHabeas reliefs warrantedonly if a petitioner
establishesa state court decision was “contrary to, or involvath unreasonable
application of, clearly established federal lawdasermined by th8upreme Court of the
United States.”?4 Circuit precedent does not constitutgdearly established Federal law
for purposes of habeas rel®fFurther, the Supreme Court has rejected argumédrats t
“circuit precedent c[an] help determine what lawdearly established” where the
Supreme Court has “not opine[d]” on an issue anal ¢incuit precedent does not arise
under the AEDPA s Because the Supreme Court chanot held unconstitutional a
prosecutor’®liciting testimony concerning a defendant’s refusaconsent to a searas
of the time of the state court’s decisidPetitioner is not entitled to habeas relief.

V. Daubert Hearing

Petitioner claims his rights were violated by thre&alt court’s refusal to hold a
Daubert hearing on the ability of the officer to detect th@or of marijuan&’ On direct
appeal, the state appellate coneldthe district court did not eiin admittingthe officer’s
tegimony.The appellate court found that, because the offiaed training in identifying
and smelling smoked and unsmoked marijuana,Daobert hearing was required

underLouisiana Code of Evidence article 70&hich permits an officer totéstify as to

9428 U.S.C. § 2254(d)(¥emphasis added).

95 Glebev. Frost, 135 S.Ct. 429, 431 (2014) (quoting 28 U.S.C. 8£2(2)(1)).
9% |d. (internal quotation marks, ellipses, and citatiomsitted).

97R. Doc. 1at 32.

98 Bridges, 2015 WL 997162, at *79; R. Doc. 12 at 25R.Vol. 5 at 973.
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matters within his personal knowledge acquired tigio experience without first being
gualified as an expert?

The United States Supreme Court’s decisionDaubert interprets the Federal
Rules of Evidence and, as a resudges not bind the staté® Noncompliance with
Daubert is not a basis for federal habeas corpus ré¥ie¥When a state prisoneyeeks
habeaselief based on purportedly erroneous evidentiarjngs by a state court, the
errors must be so extreme as to constitute “a desfilundamentafairness.02 The
guestionbefore a federal court reviewing an evidentiary ruling isether the purported
evidentiary error “played a crucial, critical, ahdyhly significant role in the trial®®3The
standard for granting habeas corpus relief is “‘wbether the testimony satisfied the
Daubert test, [but] whether the wrongful admission of ewnde rendered the trial
fundamentally unfair 04

The state courts found no error in the admissiobhefofficer’s testimonyState
courts are the final arbiters sfate lawl%5and his Court may not questiame Louisiana

Supreme Court’s interpretation of the Louisiana €od Evidence.

991d. (Statev. Waldrop, 11-2363, 93 So0.3d 780, 784 (La. App. 1st Cir. Jurk®12).

100 See Kinder v. Bowersox, 272 F.3d 532, 545 n.9 (8th Cir. 200 1pédubert is an exegesis of Rule 702 of
the Federal Rules of Evidence and governs the asiorisof expert evidence in federal tisadnly.Daubert
does not bind the states, which are free to forreutheir own rules of evidence subject only to tineits
imposed by the Constitution.”see also Norrisv. Schotten, 146 F.3d 314, 335 (6th Cir. 1998).
101schmidt v. Hubert, Civ. Action Na 052168, 2008 WL 4491467, at *13 (W.Da. Oct. 6, 2008) @aubert
did not set a constitutional standard for the adsiois of testimony; the case simply examined thedtad
for the admissibility of scientific evidence in fedal trials conducted in fedal courts under the Federal
Rules of Evidence. Thus, a claimed violatiorDafubert does not equal a constitutional violation.”).

102 jttlev. Johnson, 162 F.3d 855, 862 (5th Cir. 1998).

1031](d.

104 schmidt, 2008 WL 4491467, at *14.

105 See Levy Gardens Partners 2007, L.P. v. Commonwealth Land and Title Insurance Co., 706 F.3d 622,
629 (5th Cir. 2013) (quotation marks omitted) (bkats omitted)Charlesv. Thaler, 629 F.3d 494, 500
01 (5th Cir. 2011) (“Afederal court lacks authgrib rule that a state court incorrectly interprkits own
law. When, as here, a state court’s legal conclusiare affirmed by the highest court in that statese
conclusionsare state law.”);Dickerson v. Guste, 932 F.2d 1142, 1145 (5th Cir. 1991) (“We will nr@tview a
states interpretation of its own law in a federal habeaspus proceeding. We do not sit as a ‘superiestat
supreme court in such a proceeding to review eruorger state law.”).

14



The Courtfinds the admission of the officer’s testimomlyd notrender the trial
fundamentally unfair. The officer’s testimony svaubject to cross examinatioDefense
counsel ha@mple opportunity to challenge the officer’s asgmsrthat he could smell and
identify marijuana stored in Petitioner’s glove cpartment. Witnesses routinely testify
to matters they perceive through their senses, fattfinders must determine the
crediblity of those witnesses and whether they couldéhperceived the action, event, or
substance. The claim is denied.

VI. Habitual Offender Adjudication

Petitioner argues he was wrongly held to be a sédetony habitual offender.
Petitioner argues the guilty plea entered ingri®r offense was invalid becau$®) it was
pleaded pursuant to a group guilty plé2) he was not advised of his pesbnviction
rights, and(3) he was not advised his guilty plea could be usedniance a subsequent
felony offen®.196 On direct appeal, the Louisiana First Circuit CoofAppeal denied the
claim.107The appellate court held the entry of a group guyplea was valid. Thappellate
court furtherfound the trial court in the priooffensedid advise Petitioner ofiis pcst-
conviction rights!08 The appellatecourt also held that although Petitioner was not
advised his guilty plea could be used to enhanagbsequent felony offense, “such advice
has never formed part of the Supreme CouBdgkin requirements® For these

reasons, theappellate courtfound that the record established that the chabeng

106R. Doc. 1 at 3436.

107Bridges, 2015 WL 997162, at *B; R. Doc. 12 at 2830; R Vol. 5at973-76.

108 |d.

1091d. (Statev. Guzman, 99-1528, 991753 (La. May 16, 2000), 769 So.2d 1153, 118ite v. Underdonk,
11-1598 (La. App. 1 Cir. Mar. 23, 2012), 92 So0.3d 3898, writ denied, 120910 (La. Oct. 8, 2012), 98
So.3d 848.
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predicate guilty plea was validly entered with a&ikwving and voluntary waiver doykin
rights.”10

For the reasons found by theuisiana First Circuit Court of AppeaPeitioner
has failed to show his predicate conviction wasiid:z Regardingdhis claim the Court is
aware of no Supreme Court cases, and Petitiones oibne, establishireggroup colloquy
violates the Constitutio#l A court’s failure to advise a defendant his guiltgg@lkould be
used to enhance a subsequent felony offense dogenderhis guilty plea invalid under
federal lawt12

Petitioner’s complaint that the trial court failéal advise him of his right to seek
postconviction relief alsas meritless, as noted earlier, because the statd éoumnd that
petitioner was advised of his rights as part ofaug entering guilty pleas. Petitioner’s
claim that his predicate conviction was invalidMghout merit.
VII. Excessive Sentence

Petitioner claims his sentence is excessive anldtas the Eighth Amendment and
Louisiana state law. On direct appeal, the Louiai&irst Circuit Court of Appeal denied
the claim and the Louisiana Supreme Court denietitiBeer’s rehated writ application
without assigning additional reasons. Petitionetsim that his sentence is excessive
under Louisana law is not cognizable in a federal habeas comgnoceeding! Federal

habeas corpus reliefavailableonlyto correct violation®f federal constitutional law and

110 |d

1 United States v. Williams, 20 F.3d 125, 133 n.9 (5th Cir. 1994) (“[T]herenie fixed colloquy, no set
sequence or number of questions and answers, ninmain length of the hearing, and no talismanic
language that is required to be used in gujitya heaings.”) (citation and internal quotation omitted).

112 Wright v. United States, 624 F.2d 557, 561 (5th Cir. 1980) (“[A] plea’s gmible enhancing effect on a
subsequent sentence is merely collateral consequeihmnviction; it is not the type of consequeab®ut
which a defendant must be advised before the defehdnters the plea.”gtatev. Jackson, 734 So0.2d 54,
56) (La. App. 2d Cir. 1999) (“Acourt is not reqei to inform a defendant that his guilty plea mayused
as a basis for the filing of afure multiple offender bill.”).

13 Narvaizv. Johnson, 134 F.3d 688, 695 (5th Cir. 1998).
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a federal habeas court will not review the legabfya prisoner’s sentence under state
law.114 The Court turns tdetitioner’s claim that his sentence is excessivdar federal
law.

The United States Supreme Court fimsndan Eighth Amendment violation when
a sentencéis grossly disproportionate to the severity of thene.”1> The United States
Supreme Court has offered little guidanea how to analyze an unconstitutionally
excessive sentence claitm Lockyer v. Andrade, the Court held the “only relevant clearly
established law” to excessive sentence claimsas‘ghoss disproportionality principfe
but stated the precise contours dthe principle] are uncleaf and the principle is
“applicable only in the exceedjly rare and extreme ca$¥éDistrict courts in he United
States Fifth Circuimust first make a threshold comparison of the gyenithe prisoner’s
offenses against the severity of the senteicéf the district courtdetermines the
sentence is grossly disproportionate to the offetise court may compare the sentence
to sentences for similar crimes in the same jun8dn and sentenesdor the same crime
in other jurisdictionss

There are dditiond guiding principles that must be considered wheredaining
whether a sentence is excessivederal courts must afford deferencestate legislatures

which have the authority to enaatiminal laws and fix sentencé®.The Supreme Court

114 See, e.g., Nyberg v Cain, No. 1598, 2015 WL 1540423, at *12 (E.D. La. Apr. 7, 20;1Bhillips v. Cain,
No. 135868, 2014 WL 4425751, at *10 (E.D. La. Sept. 8180adopted, 2014 WL 5080246 (E.D. La. Sept.
26, 2014)Brunet v. Goodwin, No. 121974. 2013 WL 623505, at *12 (E.D. La Jan. 22, 2Q4dopted, 2013
WL 619278 (E.D. La. Feb. 19, 2013).

15Rummel v. Estelle, 445 U.S. 263, 271 (1980).

16538 U.S. 63, 73 (2003).

W7 McGruder v. Puckett, 954 F.2d 313, 316 (5th Cir. 1992) (quotation nsaoknitted).

18|d. at 316 (quotation marks omitted).

119 See Solem v. Helm, 463 U.S. 277, 290 (1983) (“Reviewing courts...sllogrant substantial deference to
thebroad authority that legislatures necessarily pss$e determining the types and limits of punishisen
for crimes..”);United Statesv. Gonzales, 121 F.3d 928, 942 (5th Cir. 1997) (“[T]he detenmatiion of prison
sentences is a legislative prerogativettisgorimarily within the province of the legislates, not courts.”).
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has heldstates may sentence m\gt offenders to harsher sentences than first time
offenders because theyve been shown to be legdylito “conforn{] to the norms of
society as established by criminal la®®? Successful federal habeas corpus relief for
excessive sentence clainsgareoutside of capital punishmenl!

Petitioner’s sentence was enhandegicause he was a secofedony offender
When assessing Petitioner’s excessgatencelaim, a court must take into account his
prior offensel?2 Petitioner was previously convicted of sed battery for which he
received a fiveyear sentence. IRummel v. Estelle, the United States Supreme Court’s
benchmark decision on excessive sentendd® defendant’s predicate offense of
fraudulent use of a credit card and forging a chwak deemedudficient to contribute to
a life sentence for falsely obtaining $120 5 Petitioner’s predicate charge of sexual
battery wa as serious as fraudulent use of a credit card laisdcharge of felony
possession of marijuana was similarly as serioufasely obtaininga relatively small
amount of moneyAffording the state legislature and state courtprapriate deference
on haleas review, Petitioner has not shown his sentemgeassly disproportionate.

CONCLUSION

For the foregoing reasonBl IS ORDERED that Petitioner Dwight A. Bridge’s
petition for federal habeas corpus relief be andebg is DISMISSED WITH
PREJUDICE .124

New Orleans, Louisiana, thisl2th day of August, 2019

____MMC%A&\ ______

SUSIEMOR
UNITED STATES DISTRICT JUDGE

120 Rummel, 445 U.S. at 276.

211d. at 27172.

122 See McGruder v. Puckett, 954 F.2d 313, 316 (5th Cir. 1992).
123445 U.S. at 276.
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