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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SHARON HUNTER CIVIL ACTION

VERSUS NO. 17-2015

JEFFERSON PARISH PUBLIC MAGISTRATE JUDGE
SCHOOL SYSTEM ET AL. JOSEPH C. WILKINSON, JR.

ORDER AND REASONS ON MOTIONS

This is an employment discrimination action brought by plaintiff Sharon Hunter
against her former employer(s), the JefferBansh Public School System (the “School
System”); the Jefferson Parish School Bbdéthe “Board”); the Board's individual
members, Cedric Floyd, Marion Bonura¢ckRy Johnson, Raymond St. Pierre and Melinda
Doucet; and the School System’s Superintenhdsaac Joseph. Hunter asserts claims of
sex discrimination, hostile work environmengnstructive discharge and retaliation in
violation of Title VII, 42 U.S.C. § 2000e et sequd reprisal in violation of the Louisiana
Whistleblower Statute, La. Rev. Stat. § 23:967d the Code of Governmental Ethics, La.
Rev. Stat. § 42:1169. She seeks compensataipunitive damages. Complaint, Record
Doc. No. 1; First Supplemental and Amending Complaint, Record Doc. No. 19.

This matter was referred to a United Stdteg)istrate Judge for all proceedings and
entry of judgment in accordance with 283UC. 8§ 636(c) upon written consent of all
parties. Record Doc. No. 25.

Defendants filed a Rule 12(b)(1) and 12(b)(6) Motion to Dismiss all of plaintiff's

claims. Record Doc. No. 5. Hunter filed a timely opposition memorandum, Record Doc.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2017cv02015/194630/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2017cv02015/194630/29/
https://dockets.justia.com/

No. 12, and defendants received leave taafileply memorandum. Record Doc. Nos. 21,
23, 24.

After defendants filed their motion to disssj plaintiff received leave to amend her
complaint without opposition, Record Doc. Nos. 11, 15, 18, 19, to assert a jury demand and
to attach three documents: (1) her putgat‘charge with the EEOC [Equal Employment
Opportunity Commission] against all defentiaon February 13, 2016,” which is a letter
from Hunter to the EEOC dated February 13, 2016; (2) the EEOC'’s purported “Charge of
Discrimination to the defendants based onRhkantiff's Charge filed with the EEOC,”
which is an unsigned, undated copy of HuntBtenal charge that she signed and filed on
May 2, 2016 (see Defendant's Exh. A, Record Doc. No. 5-2, for the signed and dated
charge); and (3) the right to sue letter sent by the EEOC to Hunter on January 17, 2017.
Record Doc. No. 19.

Plaintiff then filed a Motion for Leave to File a Second Supplemental and Amending
Complaint, which she states is opposed dgnigants. Record Doc. No. 27. Defendants’
opposition to this motion is not yet due. rig a telephone conference with counsel for
the parties on July 6, 2017, plaintiff's attorney advised the court that this motion and the
proposed second amendment address only suinibe pleading deficiencies in the
complaint on which defendants’ motion to diseis based. Hunter also filed a Motion for
Leave to File a Supplemental Memorandumpposition to defendants’ motion to dismiss.

Record Doc. No. 28.



Having considered the complaint as amended, the record, the arguments of the
parties and the applicable law, and fbe following reasons, IT IS ORDERED that
defendants’ motion to dismiss is GRAED IN PART AND DENIED IN PART as
follows.

IT IS FURTHER ORDERED that plairitis Motion for Leave to File a Second
Supplemental and Amending Complaint, Record Doc. No. 27, is DISMISSED WITHOUT
PREJUDICE, subject to the order containberein permitting plaintiff one final
opportunity to amend to cure pleading defeasstequired by Fifth Circuit precedent. IT
IS FURTHER ORDERED that her Motion fbeave to File a Supplemental Memorandum
is DENIED.

IT IS FURTHER ORDERED thano later than July 25, 2017, plaintiff must file
and notice for submission a new motion toeah the complaint that both addresses all
pleading deficiencies identified below andanporates any other amendments sought by
her dismissed Motion for Leave to Fil&acond Supplemental and Amending Complaint.

l. STANDARDS OF REVIEW

Defendants move to dismiss some pidintiff's claims under Fed. R. Civ. P.
12(b)(1), which requires dismissal if theust lacks subject matter jurisdiction over the
claim. Motions brought under Rule 12(b)(1)

allow a party to challenge the subjectttagjurisdiction of the district court

to hear a case. Lack of subjectttenjurisdiction may be found in any one

of three instances: (1) the complaint alone; (2) the complaint supplemented
by undisputed facts evidenced in the record; or (3) the complaint
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supplemented by undisputed facts plne court’s resolution of disputed
facts.

The burden of proof for a Rule 12(b)(1) motion to dismiss is on the
party asserting jurisdiction. Accordingly, the plaintiff constantly bears the
burden of proof that jurisdiction does in fact exist.

Ramming v. United State281 F.3d 158, 161 (5th Cir. 2001) (citations omitted); accord

Crane v. Johnsi’83 F.3d 244, 250-51 (5th Cir. 2015) (citations omitted).

A Rule 12(b)(1) motion should be granted only if it appears certain that plaintiff
cannot prove a plausible set of facts thédlgsh subject-matter jurisdiction. Venable v.

La. Workers’ Comp. Corp740 F.3d 937, 941 (5th Cir. 2013); Davis v. United St&@%

F.3d 646, 649 (5th Cir. 2009). A motion to dismiss under Rule 12(b)(1) is analyzed under

the same standard as a motion undde RA(b)(6)._In re Mirant Corp675 F.3d 530, 533

(5th Cir. 2012); Lane v. Halliburtob29 F.3d 548, 557 (5th Cir. 2008).

Defendants move to dismiss most of pliiis claims pursuant to Rule 12(b)(6) for
failure to state a claim upon which relief cargb@nted. Under this rule, as clarified by the
Supreme Court,

“a complaint must contain sufficient faetl matter, accepted as true, to ‘state
a claim to relief that is plausible on fee.” A claim for relief is plausible

on its face “when the plaintiff pleads faat content that allows the court to
draw the reasonable inference thatdefendant is liable for the misconduct
alleged.” A claim for relief is implaitsle on its face when “the well-pleaded
facts do not permit the court to infer more than the mere possibility of
misconduct.”



Harold H. Huggins Realty, Inc. v. ENC, Iné34 F.3d 787, 796 (5th Cir. 2011) (quoting

Ashcroftv. Igbal556 U.S. 662, 678 (2009)) (quoting Bell Atl. Corp. v. Twombj0 U.S.

544 (2007))).

“The Supreme Court'decisions in Igbadnd_Twombly. . . did not alter the long-

standing requirement that when evaluating ondo dismiss under Rule 12(b)(6), a court
must accept[ ] all well-pleadefdcts as true and view[ hose facts in the light most

favorable to the plaintiff.”_Idat 803 n.44 (quotation omitted); accdddrchison Capital

Partners, L.P. v. Nuance Commc'ns, Ji6@5 F. App'’x 617, 618 n.1 (5th Cir. 2015) (citing

Wood v. Moss134 S. Ct. 2056, 2065 n.5 (2014)).

“With respect to any well-pleaded allegations[,] ‘a court should assume their

m

veracity and then determine whether they plalysiive rise to an entitlement to relief.

Jabary v. City of Allen 547 F. App’x 600, 604 (5th Cir. 2013) (quoting Igl&6 U.S. at

664). “Factual allegations must be enoughaiee a right to relief above the speculative
level, on the assumption that all the allegationtfie complaint are true (even if doubtful

in fact).” Maloney Gaming Mgmt., L.L.C. v. St. Tammany Paré&36 F. App’x 336, 340

(5th Cir. 2011) (quotations omitted) (citing IghaP9 S. Ct. at 1959; Elsensohn v. St.

Tammany Parish Sheriff's Ofc530 F.3d 368, 371 (5th Cir. 2008); In re Katrina Canal

Breaches Litig.495 F.3d 191, 205 n.10 (5th Cir. 2007)).

Hunter did not attach any documents todreginal complaint. Defendants attached

to their motion plaintiff's formal Charg# Discrimination, which she signed under penalty



of perjury on May 2, 2016, Defendant’'s Exh. Record Doc. No. 5-2; and the EEOC'’s
right to sue letter. Defendant’s Exh. B, Reddat. No. 5-3. Plaintiff then attached to her
unopposed, first amended complaint the lettat $hhe sent to the EEOC on February 13,
2016, which she is calling her “charge;” amsigned, undated copy of her formal Charge
of Discrimination; and the EEOC'’s right to sue letter.
On a Rule 12(b)(6) motion, a distrmburt generally must limit itself to the
contents of the pleadings, includingeghments thereto. The court may also
consider documents attached to eith@notion to dismiss or an opposition

to that motion when the documents are referred to in the pleadings and are
central to a plaintiff's claims

Brand Coupon Network, L.L.C. v. Catalina Mktg. Coif#8 F.3d 631, 635 (5th Cir. 2014)

(quotation and footnotes omitted) (emphasis added).

Plaintiff's letter to the EEOC, her unsigngtarge and the right to sue letter are thus
part of the pleadings. In addition, her orgicomplaint referred to the formal Charge of
Discrimination, which is central to her TitldMlaims. The court can take judicial notice
of this EEOC document submitted by defemdawith their motion, which is a public

record whose authenticity is not disputed. Papasan v. MIagU.S. 265, 269 n.1 (1986);

Cinel v. Connick15 F.3d 1338, 1346 n.6 (5th Cir. 1994); Davenport v. HansaWorld USA,

Inc., 23 F. Supp. 3d 679, 686 n.1 (S.D. Miss. 2014); Thomas v. Lowe’s Home Ctrs., Inc.

No. 13-0779, 2014 WL 545862, at *2 n.5 (W.D. La. Feb. 10, 2014); Tucker v. Waffle

House, Inc.No. 12-2446, 2013 WL 1588067, at *2, *6 (E.D. La. Apr. 11, 2013) (citing

Funk v. Stryker Corp.631 F.3d 777, 783 (5th Cir. 2011)) (additional citations omitted).




The court therefore considers the formakje of Discrimination without converting

defendants’ motion to dismiss into onesammary judgment. Carter v. Target Cp54.1

F. App’x 413, 416-17 (5th Cir. 2013).
. ANALYSIS

A. The School System Lacks the Procedural Capacity to Be Sued

Defendants contend that all claims agathe School System must be dismissed
pursuant to Rule 12(b)(6) for failure taatt a claim upon which relief can be granted
because the School System, which is a paghbol district, lacks the procedural capacity
to be sued. Hunter responds that the ScBgslem was her employer. However, even if
that were correct, employer status is not aheteative of an entity’s capacity to be sued.

“A juridical person is an entity to whicthe law attributes personality, such as a
corporation or a partnership.” La. Civ. Caé 24. A few years ago, the much-respected
Judge Vance of this court held that the Jefferson Parish School Systena igindical
entity capable of being sued.

[Dlefendant contends that theféeson Parish School Board, not the
Public School System, is the proper defendant. Under Louisiana law, a
parish school board may create school districts. La. Rev. Stat. 17:1371.
Defendant contends that the Schoot®yn qualifies as a district, which
plaintiff does not dispute. A parish board serves as the governing body of the
school districts it creates and “hag fower to order, conduct and hold all
elections in these districts for purposéwoting special school taxes.” La.
Rev. Stat. 17:1373. Further, parish tasaconstitute bodies corporate with
the power to sue and be sued. La. Rev. Stat. 17:51.

The Court finds that, under Louiselaw, the Jefferson Parish School
Board is the entity that governs the Jefferson Parish Public School System.
Parish school boards “have much discretion to determine the number of



schools; location of the schools; number of teachers employed; teachers’
salaries; and adopt policies and proceduor the superintendent to uphold.”
Hamilton v. City of Natchitoche903 So. 2d 1247, 1250 (La. Ct. App.
2005), writ denied 922 So.2d 550 (La. 2006). W.ith such extensive
management carried out by the Parish School Board, there is no indication
that the School System functions independently or acts as a separate unit.
SeeWilliams v. Recovery School Dis859 F. Supp. 2d 848 (E.D. La. 2012)
(school district administered by statedaetment of Education not a juridical
person capable of being sued). . .. [P]arish boards are entities established by
the Louisiana Constitution that are distifrom the districts they create and
serve._Seélamilton 903 So. 2d at 1250.

. Accordingly, because ti®chool System] is not a juridical
person under Louisiana law that maydubject to suit, plaintiff's claims
must be dismissed.

Spears v. Jefferson Parish Pub. Sch., $®. 12-1991, 2013 WL 1868456, at *2-3 (E.D.

La. May 2, 2013). None of the statutes cited by Judge Vance has changed since 2013.
Hunter argues that Speatisould not apply because plaintiff in that case conceded

that the School System was not a proper defendanat 8. However, Judge Vance did

not rely solely on that admission for her conclusion, but independently analyzed the law

and allegations of the complaint. In the amgtcase, Hunter presents no reason to deviate

from that analysis, which | find persuasive. Accordingly, defendants’ motion to dismiss

iIs GRANTED IN PART as to Hunter's claims against the School System, which are

dismissed with prejudick.

"Hunter notes that the claims_in Speaese dismissed withogirejudice. However, unlike
the instant case, plaintiff Spears sued ¢iné/School System. Dismissal without prejudice allowed
Spears to refile her claims against the Board, which was the proper defendant, and is already a
property named defendant in this case.



B. Title VII Claims Against the Individual Defendants

Defendants move pursuant to Rule 12(by@adlismiss plaintiff's Title VII claims
against the individual defendants in their @il and individual capacities. The complaint
does not specify in which capacity Hunter narnteese defendants. However, it is settled

that “[individuals are not liable under Titll in either their individual or official

capacities’ Ackel v. Nat'l Commc’ns, InG.339 F.3d 376, 382 (5th Cir. 2003) (emphasis

added); accor®mith v. Amedisys In¢298 F.3d 434, 449 (5th Cir. 2002) (citing Indest v.

Freeman Decorating, Incd64 F.3d 258, 262 (5th Cir. 1999); Grant v. Lone Stay Zlo.

F.3d 649, 652 (5th Cir. 1994)).

In her opposition memorandum, Hunter citeyaldcisions that are not on point and
does not address this well-established dase Accordingly, defendants’ motion is
GRANTED IN PART and plaintiff's Title VIl claims, if any, against the individual
defendants in their individual and official capacities are dismissed with prejudice.

C. Claims Under the Code of Governmental Ethics, La. Rev. Stat. 8 42:1169

Defendants move pursuant to Rule 12(b)¢aJismiss plaintiff's retaliation claims
asserted under the Louisiana Code of Governmental Ethics, La. Rev. Stat. § 42:11609.
These claims fail because no private right of action exists for violations of this statute.

Section 1169 prohibits reprisal againstae government employee for disclosing
another public employee’s allegedly improper acts.

A. Any public employee who reports to a person or entity of
competent authority or jurisdictionformation which he reasonably believes
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indicates a violation of any law . or any other alleged acts of impropriety
related to the scope or duties of public employment or public office within
any branch of state government oy @olitical subdivision shall be free from
discipline, reprisal, or threats of digtine or reprisal by the public employer
for reporting such acts . . . .

B. (1)(a) If any public employee is suspended, demoted, dismissed,
or threatened with such suspensidamotion, or dismissal as an act of
reprisal for reporting an alleged act of impropriety in violation of this
Section, the public employee shall report such action to the [Board of Ethics].

La. Rev. Stat. 8§ 1169(A), (B)(1)(a). “The Board of Ethics shall administer and enforce the
provisions of this Chapter and the rulesgulations, and orders issued hereunder with
respect to public employees and elected officials . . . .8 IdL32(C).

This statute “does nqirovide a private right of acin for [a state employee] to sue

in either state or federal court.” Wilson v. Tregf@87 F.3d 322, 328 (5th Cir. 2015) (citing

Collins v. State ex rel. Dep’'t of Natural Re$18 So. 3d 43, 47-48 (La. App. 1st Cir.

2013)) (emphasis added). A public employee’s remedy “is through the Board of Ethics.

... [The statute] does nptovide an independent right of action, rather, it relies upon

other statutes [including La. Rev. Stat. 83&F] to provide a right of action.” Collin$18

So. 3d at 47 (emphasis added); acddedirer v. Town of IndepNo. 13-5450, 2015 WL

893457, at *15 (E.D. La. Mar. 2, 2015), reconsidered in part on other gr&d@idsWL

4097022 (E.D. La. July 7, 2015) (citing La. Rev. Stat. § 42:1132(C); Cdlli&So. 3d

at 47-48; Nolan v. Jefferson Parish Hosp. Serv. DiS90 So. 2d 725, 732 (La. App. 5th

Cir. 2001)).
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Hunter relies on the Louisiana Fifth Circuit Court of Appeal’s statements in Nolan
that “public employees have a right otiano under La. R.S. 23:967 and . . . R.S. 23:967
and R.S. 42:1169 are not mutually exclusive,” and “that public employees have a right of

action for retaliatory discharge under La. R.S. 23:96Molan, 790 So. 2d at 731-32

(emphasis added). Plaintiff fails to mention that Na@kso held that

[]Jurisdiction to enforce the Code &overnmental Ethics lies in the Board

of Ethics. We find no provision for any private right of actiorder the
Code of Governmental Ethics; the employee’s remedy is to complain to the
Board of Ethics, which then investigates and takes action to protect the
employee, if appropriate.

Id. at 732 (citing La. Rev. Stat. § 42:1132(C)) (engihadded). This rule of law has been
consistently followed by the state and fedl@@urts cited in the preceding paragraph,
including a published decision of the United 8saCourt of Appeals for the Fifth Circuit,
which is binding on this court.

Thus, Hunter cannot bring a claim in this or any other court under La. Rev. Stat.
§ 42:1169. Accordingly, defendants’ motion to dismiss is GRANTED IN PART and
plaintiff's retaliation claims under La. ReStat. § 42:1169 are dismissed with prejudice.

D. Claims Under the Louisiana Whistleller Statute, La. Rev. Stat. 8 23:967

Defendants move pursuant to Rule 12(by¢ajismiss plaintiff's retaliation claims
brought under the Louisiana WhistlebloweatBte, La. Rev. Stat. § 23:967. Defendants
argue that these claims prescribed uhdersiana law no later than September 15, 2016,

which was one year after Hunter resigned @hich, according to defendants, was the last
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day that any retaliatory act could have ocadurielaintiff filed the instant lawsuit on March
9, 2017, more than five months after that one-year prescriptive period.

The Whistleblower Statute provides:

A. An employer shall not take reprisal against an employee who in good

faith, and after advising the employer of the violation of law:

(1) Discloses or threatens to discl@®orkplace act goractice that is in

violation of state law.

(2) Provides information to or téfges before any public body conducting an

investigation, hearing, or inquiry into any violation of law.

(3) Objects to or refuses to participan an employment act or practice that

IS in violation of law.

La. Rev. Stat. § 23:967(A).

According to the complaint, Hunter filed an employment grievance against
defendant Floyd on August 12, 2015. She alleges that defendants then harassed her in
retaliation for the grievance until she felt cagtipd to resign. Shided a formal charge
of discrimination and retaliation with ti=OC on May 2, 2016, alleging that the unlawful
acts of which she complained occurred between June 1 and September 15, 2015.
Defendant’s Exh. A, Record Doc. No. 5-Phese are the dates upon which defendants rely
for their prescription argument.

However, Hunter asserts that defendants’ retaliatory acts continued after she
resigned. She states in her opposition memorandum that, on March 15, 2016, she
responded to

a harassing and retaliatory letter she received from defendants signed by

Joseph demanding that she turn dver personal phone records and other
documents. . . . Hunter remainadder continuous threat of wrongful
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conduct by the defendants until she adithat the defendants would not act

on their prior threats to demand her @& records. This continuous threat

existed until plaintiff realized that defendants were bluffing and harassing

and would not follow through on their #ats. These threats continued into

April or May of 2016.
Record Doc. No. 12 at p. 12. Without specifyany dates, plaintiff’'s complaint similarly
alleges that, at Floyd’s direction, “Josepmtsa Public Records Request to plaintiff
demanding all of her private telephone recordsemails related to the grievance she filed
against defendant Floyd,” which “continue@ exual harassment and retaliation against
plaintiff by . . . Floyd, and possibly other defendants.” Record Doc. No. 1 at 1 38-40.

Plaintiff argues that her letter to tB#OC on February 13, 2016, constituted the
filing of a “charge.” She contends that, besmof defendants’ alleged retaliatory events
after her resignation, prescription on her whidtiever claim “did not begin to toll until
April of 2016 and that prescription was imgted when she filed the EEOC Charge on
February 13, 2016,” which interruption or suspension continued until January 17, 2017,
when the EEOC sent its right to sue letter. Record Doc. No. 12 at p. 12.

The Whistleblower Statute contaim® specific prescriptive period. Because

whistleblower claims are delictual in nature, they are subject to the general one-year

prescriptive period of Louisiana Civil Code article 3492. Williams v. Otis Elevatgr Co.

557 F. App’x 299, 302 (5th Cir. 2014); Haynes v. Ga. Pac.,,INd- 14-743-JWD-RLB,

2016 WL 5660470, at *11 (M.D. La. Sept. 29, 2016); English v. Wood Grp. PSN\mc.

15-568, 2015 WL 5061164, at *6 n.2 (E.D. ltaug. 25, 2015); Murray v. Louisianalo.
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08-254-RET-SCR, 2011 WL 703653, at {M.D. La. Feb. 2, 2011), report &

recommendation adopte?2D11 WL 706495 (M.D. La. Feb. 18, 2011), afA@9 F. App’x

349 (5th Cir. 2011).
It is well established that filing a charge with the EEOC doessuspend the
running of prescription for claims asserted under Section 23:967.

[T]he court has found nothing to indicate that the Whistleblower Statute is
suspended during any administrative review or investigation

In determining the commencement date of the prescriptive period for
[plaintiff's state law discriminatiorand whistleblower] claims, the court
notes its reliance upon La. Civ. Code 8492, which reads in pertinent part:
“Delictual actions are subject to aditative prescription of one year. This
prescription commences to run from the day injury or damage is sustained.”

The one-year prescriptive period[phaintiff's discrimination] claims
began to run on August 20, 1999, the dsdte identified on her Charge of
Discrimination as the latest date the discrimination took place. The court
finds this day to be that on which tingury or damage was sustained. Nearly
nine months later, on May 19, 2000, she filed a Charge of Discrimination
with the EEOC. The prescriptive period was then suspended (on claims other
than the whistleblower claijmn accord with La. Civ. Code art. 3472. . . .

[Plaintiff's] claim under the Whistleblower Statute began to run in
September 1999, the date she identified on her Charge of Discrimination as
the date of her transfer. The counds this day to be that on which the
injury or damage was sustained. It prescribed in September 2000 [despite her
filing of a Charge of Discrimination ilklay 2000], more than one year before
this lawsuit was filed on November 28, 2001.

Langley v. Pinkerton’s In¢.220 F. Supp. 2d 575, 581-82 (M.D. La. 2002) (emphasis

added); accorlVilliams, 557 F. App’x at 302; Hayne2016 WL 5660470, at *11.

Thus, even if Hunter's Februaf, 2016, letter is a “charge,” sEed. Express

Corp. v. Holowecki552 U.S. 389, 402 (2008) (for purposes of the Age Discrimination in

Employment Act, a complainant’s filing withe EEOC is deemed a charge if it can be
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“reasonably construed as a request for the agency to take remedial action to protect the
employee’s rights or otherwise settle godie between the employer and the employee”);

accordKirkland v. Big Lots Store, Ing547 F. App’x 570, 572 n.3 (5th Cir. 2013) (same

in a Title VII case), it did_nointerrupt or suspend the running of prescription on her
whistleblower claims. Her claims under Section 23:967 regarding discrete acts of
retaliation that occurred on or before Sefdieml5, 2015 prescribed one year later, long
before she filed this lawsuit on March 9, 2017.

However, Hunter's complaint allege®taliatory actions by defendants that
apparently occurred after she quit her job. Although she alleges in her opposition
memorandum that she responded on March 15, 2016, to Joseph’s allegedly retaliatory
request for her private telephone records andilsrand that the “threats” continued into
April or May 2016, her complaint does not stiite date of Joseph’s allegedly retaliatory
request and does not mention any “threatat e received in Ap or May 2016. The
Whistleblower Statute forbids “reprisal” by an “employer,” which “includes firing, layoff,

loss of benefits, or any discriminatory action the court finds was taken as a result of an

action by the employee that is proteatedier Subsection A of this Section.” La. Rev. Stat.

8§ 23:967(C)(1) (emphasis added). Hunter and defendants have not briefed whether
actionable reprisal may occur under Section 23:967 afferblic employee has left her
employment or whether such acts might constitute a continuing violation that would

suspend the running of prescription. Mé#liams, 557 F. App’'x at 302 (quotation and
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citation omitted) (brackets in original) (Theontinuous tort doctrine . . . does not suspend
the statute of limitations indefinitely for disteeacts of discrimination simply because the
ripple effects of those acts cause lingering halitns the tort that must be continuous, not
the repercussions of that tort. A continuiog is occasioned by [the continual] unlawful
acts, not the continuation of the ill effects of an original, wrongful act.”).

Generally, a court should not dismiss atnaacfor failure to state a claim under Rule

12(b)(6) without giving plaintiff “at least onehance to amend.” Hernandez v. Ikon Ofc.

Solutions, Ing.306 F. App’x 180, 182 (b Cir. 2009); accordreat Plains Trust Co. v.

Morgan Stanley Dean Witter & CA813 F.3d 305, 329 (5th Cir. 2002). Hunter amended

her complaint once without opposition to incorporate certain documents regarding her
EEOC charge and to assert a jury demandhasiinot yet had an opportunity to amend to
clarify her claims in response to defendants’ motion to dismiss.

Accordingly, defendants’ motion is DENIEHN PART at this time as to plaintiff's
claims under La. Rev. Stat. § 23:967. The court gives Hunter leave to file a motion for
leave to file an amended complaing later than July 25, 2017, to clarify the dates and
specific nature of defendants’ allegedly retaligt actions and the legal basis for a right to
recovery under that statute. If plaintiff faits do so, this claim will be dismissed by the

court without further briefing.
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E. Title VII Claims of Sex Discrimination, Hostile Work Environment and
Constructive Discharge

Defendants argue that Hunter fails toetatclaim for which relief can be granted
for sex discrimination or harassment undgieTVIl because she has “alleged no facts to
show that any of the alleged treatment atkweas based on a protected category” or “to
allege any specific adverse employment acagaquired element to show discrimination.”
Record Doc. No. 5-1 at p. 10-11. Plaintiffp@nds only with the same generic allegations
and legal conclusions as in her complaiRecord Doc. No. 12 at pp. 13-14. “A pleading
that offers ‘labels and conclusions’ or ‘a faraic recitation of thelements of a cause of
action will not do.” _Igba) 556 U.S. at 678 (quoting TwombI§50 U.S. at 555).

Contrary to defendants’ argument, plaintiff needpietad all of the specific facts
of a prima facie case of discrimination or harassment in order to survive a Rule 12(b)(6)
motion to dismiss. Such a rule would immessibly “substitute an ‘evidentiary standard’

for a ‘pleading requirement.” _Raj v. La. State Univl4 F.3d 322, 331 (5th Cir. 2013)

(quoting_Swierkiewicz v. Sorema N.A34 U.S. 506, 512 (2002)).

However, defendants are correct that Hunter’'s complaint “did not allege any facts,
direct or circumstantial, that would sugtiddefendants’] actions were based on [her
gender] . . . or that [defendants] treated similarly situated [male] employees . . . more
favorably” than they treated held. Nor has she “alleged any connection between [her

gender] and the harassment alleged in theptaint” sufficient toplead a hostile work
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environment claim “that raises [her] right to relief ‘above the speculative level.” Id.

(quoting_Bass v. Stryker Cor®69 F.3d 501, 506 (5th Cir. 2012)).

Plaintiff has alleged constructive dischayg/hich is an adverse employment action,
based on discrimination and/or a hostile wenkironment. But “[d]iscrimination alone,
without aggravating factors, is insufficient for a claim of constructive discharge,” Brown

v. Kinney Shoe Corp237 F.3d 556, 566 (5th Cir. 2001)), and Hunter “must demonstrate

a greater severity or pervasiveness of harassment than the minimum required to prove a
hostile working environment” to establisbnstructive discharge based on a hostile work

environment._Noack v. YMCAA418 F. App’x 347, 352 (5th Cir. 2011) (citing Stover v.

Hattiesburg Pub. Sch. Dist549 F.3d 985, 991 (5th Cir. 2008)). Because Hunter's

complaint fails to allege plausible claimissex discrimination and/or gender-based hostile
work environment, she also fails to allege a plausible constructive discharge claim.
Plaintiff may be able to state plausilolaims for relief on these grounds if given a
chance to amend her complaint. Hernan868 F. App’x at 182. Accordingly, the court
gives Hunter leave to file a motion for leave to file an amended complailgter than
July 25, 2017, to allege specific facts thatisa her sex discrimination, hostile work
environment and constructive dischargemnskabove the speculative level. Again, if

plaintiff fails to do so, these claims will bkssmissed by the court without further briefing.
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F. Plaintiff's Retaliation Claim Under Title VII

Defendants contend that plaintiff's “allegans of retaliation in her Complaint are
expressly limited to two state statutes.” Relddoc. No. 5-1 at p. 9 (citing Record Doc.
No. 1 at § 41). Therefore, defendants didmowve to dismiss any retaliation claim that
Hunter might be asserting under Title VII goldintiff did not address any such claim in
her opposition. However, her complaint gis that defendants “punish[ed]” her for
having filed a “harassment grievance” against defendant Floyd, which certainly can be
construed as alleging retaliation in violationTatle VII. Record Doc. No. 1 at 1 26-29.
Because defendants have moved to dismiss @llaintiff's claims, the court sua sponte
examines Hunter’s Title VII retaliation ¢ha under the Rule 12(b)(6) standard. Century

Sur. Co. v. Blevins799 F.3d 366, 372 (5th Cir. 2015); Davoodi v. Austin Indep. Sch, Dist.

755 F.3d 307, 310 n.1 (5th Cir. 2014).
Title VII protects an employee from retaliation orftyr having engaged in “a

protected activity,” Amanduron v. Am. Airlined16 F. App’'x 421, 424 (5th Cir. 2011)

(citing Gee v. Principi289 F.3d 342, 345 (5th Cir. 2002)), jleecause she has opposed

a racial, ethnic, religious or gender-based employment practice, made a charge or

participated in a proceeding regarding sagbractice._Burlington N. & Santa Fe Ry. v.

White, 548 U.S. 53, 58 (2006) (citing 42 U.S.C. § 2000e-3(a)); McCoy v. City of

Shreveport492 F.3d 551, 561 n.28 (5th Cir. 2007). “Complaints to employers that do not

complain of conduct protected by Title \db not constitute protected activities under the
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statute.”_Williams v. Racetrac Petroleum, |i824 F. Supp. 2d 723, 726 (M.D. La. 2010)

(quotation omitted) (citing Burlington N548 U.S. at 58)) (emphasis added); acé&aly

v. Westside Transi®24 F. App’x 384, 385 (5th Cir. 2007) (citing Grimes v. Tex. Dep'’t

of Mental Health 102 F.3d 137, 140 (5th Cir. 1996)).

As with her allegations of discriminah and harassment discussed in the preceding
section, Hunter’'s complaint does not specificakgert facts to show that her gender (or
other protected characteristic, if any) was the basis for her harassment grievance against
Floyd, “which is required to state a claian retaliation under Title VII.”_ AmandurqQ@ 16
F. App’x at 424. Yet, she may be able t@atsta plausible claim for relief on this basis if
given a chance to amend her complaint. Herngrg# F. App’x at 182. Accordingly,
the court gives Hunter leave to file a nootifor leave to file an amended complamg,
later than July 25, 2017, to allege specific facts thatise her retaliation claim under Title
VII, if she is asserting one, above the specutdievel, subject to the same order that this
claim will be dismissed if she fails to do so.

G. Punitive Damages Claims

Defendants argue that Hunter cannot assert a punitive damages claim against the
Board under Title VII. While employees may sue employers who are “governments,
governmental agencies, [or] political subdivisions,” 42 U.S.C. § 2000e(a), plaintiffs are
precluded by Section 1981a(b)(1) from recovering punitive damages against those types

of entities._Oden v. Oktibbeha Ct46 F.3d 458, 465-66 (5th Cir. 2001) (citing 42 U.S.C.
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§ 1981a(b); Baker v. Runyphl14 F.3d 668, 669 (7th Cir. 1997)). “Congress, in enacting

section 1981a, exempted all government agencies from the Act's punitive damage
provision, with no articulated exceptions.” Baket4 F.3d at 669.
The Board is a “governmental agendgir purposes of Title VII and Section

1981a(b)(1)._Pollard v. Hinds Cf\No. 3:13CV324-DPJ-FKB, 2014 WL 5324384, at *2

(S.D. Miss. Oct. 17, 2014) (citing Ode?46 F.3d at 465-66; Baket14 F.3d at 669).

Thus, Hunter cannot state a claim for punitteenages against the Board under Title VII.
Although plaintiffs complaint does nogxpressly limit her punitive damages

demand to her Title VII claims, defendarttave not moved to dismiss any punitive

damages claim that she might assert underdian@ law. However, to the extent Hunter

Is seeking punitive damages under Louisiana law, it is clear that such damages are not

available for her state law causes of actione ddurt therefore raises this issue sua sponte

and dismisses plaintiff's state law claims pamitive damages, if any, for failure to state

a claim. _Century Sur. Co799 F.3d at 372; Davoqdi55 F.3d at 310 n.1.

“In Louisiana, there is a general publolicy against punitive damages; thus a
fundamental tenet of our law is that puniteother penalty damages are not allowable

unless expressly authorized by statute.” Celestine v. TransWoo#&@d-. App’x 317,

319 (5th Cir. 2012) (quoting Romero v. Clarendon Am. Ins, & So. 3d 789, 791 (La.

App. 3d Cir. 2010)). “Louisiana law authorizes punitive damages in relation to only three

acts: child pornography, driving while intoxicated, and criminal sexual activity during
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childhood.” Thigpen v. Fla. Gas Transmission,Glm. 14-1415, 2014 WL 6606966, at *1

(E.D. La. Nov. 19, 2014) (citing L&iv. Code. arts. 2315.3, 2315.4, 2315.7); acé@iore

v. Old Navy, LLC No. 10-3381, 2011 WL 5038843, at *3 (E.D. La. Oct. 24, 2011) (citing

La. Civ. Code. arts. 2315.3, 2315.4, 2315.7; Ross v. Conoco3A&So. 2d 546, 555 (La.

2002)); Arabie v. CITGO Petroleum Cor@9 So. 3d 307, 336 (La. 2012) (Guidry, J.,

concurring in the result) (citing Bellard v. Am. Cent. Ins. , (880 So. 2d 654, 667

(La. 2008)).

Accordingly, defendants’ motion is GRANTHN PART and plaintiff's claims for
punitive damages under Title VIl and Louisiana state law are dismissed with prejudice.

H. Standing

The court agrees with defendants that “dompletely unclear” what cause of action
Hunter attempts to allege in paragraphsr8b3v of her complaint. Defendants argue that
plaintiff has “alleged no facts to show thaedias legal standing to bring any claims that
may arise out of numerous alleged varioasts” in those paragraphs regarding the
collective bargaining process, which allegettlisadvantage[s] the students and families
of the district”; the selection of Josephsaperintendent; the employment relationships of
various other Board members’ family membehs election of certain defendant Board
members to leadership positions; union contract and dental contract details; and
redistricting and transfer allegations unrelatgalamntiff. Hunter alleges that these actions

“had a punitive affect on the children attending Jefferson Parish Public Schools to the
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extent that SPS scores have fallen amdDistrict ranking has plunged.” She vaguely

asserts that these actions violated her “cights.” Record Doc. No. 1 at {1 36-37. The

court agrees with defendants that plaintifleegations in these paragraphs, to the extent

they attempt to assert any cause of action, should be dismissed under Rule 12(b)(1).
“[S]tanding consists of three elements. plentiff must havé€l) suffered an injury

in fact, (2) that is fairly traceable to thkallenged conduct of the defendant, and (3) that

is likely to be redressed by a favorajuldicial decision.”_Spokeo, Inc. v. Robirk36 S.

Ct. 1540, 1547 (2016) (citations omitted). “To establish injury in fact, a plaintiff must
show that he or she suffered an invasion ofjallg protected interest that is concrete and
particularized and actual or imminent, not conjectural or hypothetical.”atld.548
(quotations and citation omitted). “The requigmersonal interest that must exist at the
commencement of litigation (standing) must continue throughout its existence

(mootness).” _Nieto-Ramirez v. Holde€s83 F. App’x 330, 331 (5th Cir. 2014) (quoting

United States Parole Comm’n v. Geraght5 U.S. 388, 397 (1980)). Hunter has not
alleged any injury to hersalf paragraphs 36 and 37 of her complaint.

Plaintiff “constantly bears the burden obpf that jurisdiction does in fact exist.”
Ramming 281 F.3d at 161. Because she has not alleged a sufficient injury in fact to satisfy

the requirements of constitutional standing,di@ms must be dismissed pursuant to Rule

12(b)(1) for lack of subject matter jurisdiction. Crane v. Johng88 F.3d 244, 255 (5th

Cir. 2015).
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Dismissal for lack of subject matter jsdiction is usually without prejudice because
it is not a decision on the merits, and Hunter would be free to pursue her claim in another
forum or at another appropriate time when this court would have jurisdiction. Jabary v.
McCullough No. 15-40009, 2017 WL 1405744, at*3 (5th Cir. Apr. 19, 2017); Int'l Energy

Ventures Mgmt. v. United Energy Grp., LtdB18 F.3d 193, 210 (5th Cir. 2016).

Accordingly, defendants’ motion is GRANTED IN PART and plaintiff's claims, if any,
asserted in paragraphs 36 and 37 are disowegsleout prejudice pursuant to Rule 12(b)(1).

CONCLUSION

For all of the foregoing reasons, IT IS ORDERED that defendants’ motion to
dismiss is GRANTED IN PART as follows:

(1) Plaintiff's claims against the School System are DISMISSED WITH
PREJUDICE pursuant to Rule 12(b)(6).

(2) Plaintiff's Title VII claims againdghe individual defendants in their individual
and official capacities, if any, are DISSSED WITH PREJUDICE pursuant to Rule
12(b)(6).

(3) Plaintiff's retaliation claims under theuisiana Code of Governmental Ethics,
La. Rev. Stat. § 42:1169, are dismissed WITH PREJUDICE pursuant to Rule 12(b)(6).

(4) Plaintiff's claims for punitive damages under Title VIl and Louisiana law are

DISMISSED WITH PREJUDICE pursuant to Rule 12(b)(6).
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(4) Plaintiff's claims, if any, asserted paragraphs 36 and 37 are DISMISSED
WITHOUT PREJUDICE pursuant to Rule 12(b)(1).

IT IS FURTHER ORDERED that defendants’ motion to dismiss is DENIED IN
PART at this time, in that plaintiff must file a new motion for leave to file an amended
complaint,no later than July 25, 2017, that contains sufficient factual matter to state
plausible claims of retaliation under the Louisiana Whistleblower Statute, La. Rev. Stat.
§ 23:967, and of sex discrimination, hostile wenkironment, retaliation and constructive
discharge under Title VII. If she does not Alramended complaint within that time, these
claims will be deemed dismissed with prepeadi The new motion for leave to amend must
also incorporate any other amendments sohglpiaintiff's dismissed Motion for Leave
to File a Second Supplemental and Amending Complaint.

Plaintiff's claims remaining for trial d@his time are her retaliation claim under the
Louisiana Whistleblower Statute, La. RewatS§ 23:967, against all defendants (other than
the School System, which has been dismisaedher claims of sex discrimination, hostile
work environment, retaliation and constructive discharge under Title VIl against the Board,
subject to the requirement that she file a motion for leave to file another amended
complaint concerning those claims, as provided above.

New Orleans, Louisiana, this 7th day of July, 2017.

, S A
JOSEPH C. WILKINSON. JR.
UNITED STATES MAGISTRATE JUDGE
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