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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

LEVI E. ROBERTSON, on behalf of CIVIL ACTION
himself and all other similarly

situated

VERSUS NO. 17-2148
SUNLIFE FINANCIAL, ET AL. SECTION “R” (1)

ORDER AND REASONS

DefendantSun Life Assurance Company of Canada (U.S.) mowes t
dismiss plaintiffs claims under the Racketeer Influenced and Corrupt
Organizations Act and the Louisiana Racketeering.!AcBecausethese

claims are barred by the statute of limitatipttee Court grantshe motion.

l. BACKGROUND
This case arises out of allegedly fraudulent witdndals from Plaintiff
Levi Robertson’s annty account? Plaintiff assertsthat heentered into a

ten-year annuity contract with Defendant Sun Life Assuce Company of

1 R. Doc. 23.
2 R. Doc. 11 at 23; R. Doc. 16 at 3.
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CanadgSun Life)in July 20053 Plaintiff alleges thatbeginning in October
2005,money was fraudulently withdrawn from his accodnt

On October 9, 2008, plaintiff filed a petition falamages in state
court> This petitionallegedthat Defendant MatthewPizzolatoforged a
check for $99,999.99 in plaintiffs nameand that Sun Life negligently
permitted a withdrawal irthis amount from plaintiffs account without
contacting plaintiff to verify the transactionPlaintiff amended his petition
three times between April 2009 and March 2012irtolude additional
allegations regardingizzolato’s fraudulent activities and Sun Lifddseach
of contract and negligence in failing to monitoaitiff's accountproperly?’

On February 27, 2017, the state court granted pfaieave to file a
fourth amended petitiaA This amended petitionncludes class action
allegations an@ddsclaims against Sun Life under the Racketeer Inflezh
and Corrupt Organizations Act (RICO) and the Loaisa Racketeering Aét

On March 15, 2017, Sun Life removed the case te €aurt on the basis of

3 R. Doc. 14 at 3. Plaintiff's petition also names as defemiaSun Life
Financial and Sun Life Administrators (U.S.). Thaekefendants have since
been dismissed from the litigatioBeeR. Doc. 110 at 4.

4 R. Doc. 11 at 23; R. Doc. 16 at 3.

> R.Doc. 11.

6 Id. at 2-3.

7 R. Doc. 12; R. Doc. 13; R. Doc. 14.

8 R. Doc. 17 at 2.

9 R. Doc. 16.



federal geestion jurisdiction under 28 U.S.C. § 1441(a) anass action
jurisdiction under 28 U.S.C. § 1332(#).

Sun Life now moves to dismiss plaintiff's racketmey claims!

II. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, tHaiptiff must plead
“sufficient factual matter, accepted as trtee'state a claim to relief that is
plausible on its fac&. Ashcroft v. Igbal556 U.S. 662, 6782009) (quoting
Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim is facially
plausible when thelaintiff pleads facts that allow the court to “dvahe
reasonable inference that the defendant is liadrl¢hfe misconduct alleged.”
Id. at 678. Acourt must accept all welleaded facts as true and must draw
all reasonable inferemes in favor of theplaintiff. See Lormand v. US
Unwired, Inc, 565 F.3d 228, 23¢th Cir. 2009)

A legally sufficient complaint must establish motkean a “sheer
possibility” that the plaintiffs claim is truelgbal, 556 U.S. at 678. It need
not contain detailed factliallegations, but it must go beyond labels, legal

conclusions, or formulaic recitations of the elerteeaf a cause of actiond.

10 R. Doc. 1.
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In other words, the face of the complaint must @menough factual matter
to raise a reasonable expectation that discowdlt revealrelevantevidence
of each element of the plaintiff's clainhormand 565 F.3d at 257The claim
must be dismissed if there are insufficient factalédgations to raise a right
to relief above the speculative levdlwombly, 550 U.S. at 555or if it is
apparent from the face of the complaint that thisran insuperable bar to

relief, Jones v. Bock549 U.S. 199, 215 (2007).

[11. DISCUSSION

A. Statute of Limitations

Sun Lifeargues that plaintiffeRICO and state law racketeering claims
are barred by theapplicable statutes of limitations12 The statute of
limitations for civil RICO claims is four yearsAgency Holding Corp. v.
Malley-Duff & Assocs., In¢c483 U.S. 143, 156 (1987). The limitatioperiod
for civil actions under the Louisiana RacketeerAqy is five years.Seela.
R.S. 15:1356(H).Plaintiff's fourth amended petitiowasfiled in February

2017 andit alleges acts of racketeering occurringdaotober 2005, January

12 R. Doc. 23.



2006, and November 2009 Plaintiff does not contest that his racketeering
claims areuntimely unless they relate back to ke@rlierpetitions4

Fedenl Rule of Civil Procedurds5 allows an amended complaint to
relate back to the date of the original pleadingwlithe amendment asserts
a claim or defense that arose out of the conduandaction, or occurrence
set out—or attempted to be set ouin the original pleading.” Fed. R. Civ. P.
15(c)(1XB). Astate law claim may also relate backthe original pleading
relation back would be permitted under state.la®eeFed. R. Civ. P.
15(c)(1)(A). Louisiana Code of Civil Procedure article 1153 smigh the
same “conduct, transaction, or occurrence” tesRake 15(c),anddoes not
afford plaintiff a more liberal relation backandardthan the federatule.
SeeMcGregor v. la. State Univ. Bdof Supervisors3 F.3d 850, 863 n.22
(5th Cir. 1993) (noting that the federal and Loarsa ruleon relation back
are thesame)Giroir v. South La. Med. Ct, 475 So2d 1040, 1042La. 1985)
(explaining that eticle 1153 is based on Rule 15)c) The same analysis
therefore applies tdetermine theéimeliness ofboth plaintiff's federal and

state racketeering claims.

13 R. Doc. 16 at 3.
14 R. Doc. 28.



A claim first brought in an amended complaifwill not relate back if
it assertsiew and distinct conduct, transactions, or occucesras the basis
for relief” and attempts “to add a new legal theory unsuppobyedactual
claims raised in the original complaintMcGregor, 3 F.3dat 863-64; see
also In re Coastal Plains 179 F.3d 197, 216 (5th Cir. 1999) (finding no
relation back where claim in amended complaint teddato a separate
transaction);6 A Wright & Miller, Federal Practice and Procedur® 1497
(3d. ed. 201y (‘[l1]f plaintiff attempts to allege an entirely ddrent
transaction by amendment, Rule 15(c)(1)(B) will natthorize relation
back”). Plaintiffs fourth amended petitiopresents a different factual
scenario fromhis earlier pleadingsandthefactscontained irprior petitions
do notsupport his newly added federal and state racketgelaims.

To state alaim under RICOplaintiff must allegehe existence df1)
a person who engages in @)patternof racketeering activity, (3)onnected
to the acquisition, establishment, conduct, or controlaof enterprise.”
Abraham v. Singh480 F.3d 351, 355 (5th Cir. 2007). A pattern of
racketeering activityconsists of two or more predicate criminal actattare
(1) related and (2) amount to or poseheeat of continued criminal activity.”
Id. (internal quotation marks and citation omitted)The Louisiana

Racketeering Act is based on RICO, asinhilarlyrequires a connection to an



enterprise and at least two predicate racketeexatg. SeeLa. R.S.15:1352
53; State v. Nine Sav. Accoun&b3 So. 2d 823, 825 (La. 1989)

Plaintiff's earlier petitions did not allege, oreavsuggest, that Sun Life
engaged in racketeeriragtivities Thefirst four petitionsdescribedraud by
Matthew Pizzoléo related to asingle forged check for $99,999.9%nd
negligenceand breach of contraddy Sun Life for failing to detect the
fraudulent transfet? Plaintiffs fourth amendedpetition now alleges
criminal rather than negligent conduct by Sun Lietails additional
fraudulent transactions, and introduces a new kigra Sherel Pizzolato,
linking Sun Life with Matthew Pizzolat®. In contrast to earlier allegations
that Sun Life merely failed to monitor plaintifféccount, Sun Life is now
accused of condcting or acquiring a racketeering enterprisé. The
transaction or occurrence at issue hmgtamorphosedrom a single
fraudulent withdrawd# to a series of withdrawalsonstituting a pattern of
racketeering activity?® Given these fundamentalchanges in plaintiff's

factual allegationshis racketeering claimslo not arise out ofthe same

15 R. Doc. 11; R. Doc. 12; R. Doc. 13; R. Doc. 14.
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pattern of conduct identified in the original comapit.” FDIC v.Conner, 20
F.3d 1376, 1386 (5th Cir. 1994).

The Fifth Circuit and the Louisiana Supreme Couavé made clear
that relation back is appropriate only when theetigfant had fair notice of
the claims brought in the amended complaiBte, e.g., Flores v. Cameron
Co., Tex. 92 F.3d 258, 273 (5th Cid996) (“Notice is the critical element
involved in Rule 15(c) determinations.{)nternal citation and quotation
marks omitted) Winford v. Conerly Corp.897 So. 2d 560, 859 (La.
2005) (allowingrelation back whenhe original petition provided defenda
“fair notice ofthe factual situation out of whithe amended petition arose”)
see als®A Wright & Miller § 1497 (explaining that “a failure of notice will
prevent relation back”). Because plaintiff's earlfiingsdid notindicate any
basis for aacketeeringause of actiomgainst Sun LifeSun Lifereceived no

notice of thesg@otentialclaims20

20 Plaintiff argues that he previously alleged thah3ufe was liable for
participating in a complex scheme of fraudulent dabr because his first
amended petition asserted that “[d]efendants naabsx/e are liable to
plaintiff in solidofor the reasons set out herein below ans [sic] asenfully
describe in the case of Lea P. Kobuszewksi, etv.AlV. Carey Scriber et &l.
SeeR. Doc. 28 at 6; R. Doc-2 at 2. The petition appears to cite
Kobuszwskifor the proposition that defendants are solidaraple, and
does not provide any specific notice that plaintiffs alleging Sun Life’s
direct participation in a fraudulent scheme. Maore theKobuszew ski
case involved warranty claims againketbank defendants, and is
consistent with plaintiff's original negligence abdeach of contract claims
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Plaintiff citesto several federal court decisions allowingjation back
under Rule 15(c), bueachof these casemvolved much greater factual
similarities between the original and amended comp&inin FDIC v.
Bennetfthe Fifth Circuit found that relation back was appriate because
the plaintiff “did not allege any new operative facin the amended
complaint, but onlyfja] new legal theory for recovery.898 F.2d 477, 478
(5th Cir. 1990).The originaland amended complaim®fBennetiwvere based
on the same transaction, the sale of a particukgepof land.ld. at 47879.
Plaintiff's reliance onRICO casedrom outsice the Fifth Circuit is similarly
unavailing In Benfield v. Mocatta Metals Corpthe Second Circuit
concluded that the amended complaint related baclabsdhe allegations
In the original and amended complaints “would requavidence of the same
or similar wrongful acts,” and the defendant “wadaged on notice that a
RICO claim, based in large part on the fraud alrealthged, might be made
against it.”26 F.3d 19, 23 (2d Cir. 19949ee also In re Olympia Brewing Co.
Sec Litig., 612 F.Supp. 13701374 (N.D. Ill. 1985) (allowing relation back
wheretheevidence supporting RICO claims was “intimatehdtigp with the

originally alleged predicate acts of fraud”)Because plaintiffmade no

against Sun Life.See Kobuszewskiv. Scrihé&il8 So. 2d 524 (La. App. 2
Cir. 1987).

9



allegations of fraud against Sun Life until the ftduamendedgetition, Sun
Life had no similar notice of a potential RICO ctaagainst it.

This case more closely mirrors the factsTab Dinh Tran v. Alphonse
Hotel Corp, where theSecond Circuiheld that a RICO claim does nialate
back ifthe original complaihdid not allegethat the defendant committed
any predicate racketeering acts. 281 F.3d 23,286Cir. 2002)0overruled
on other grounddy Slayton v. Am. Express Corpl60 F.3d 215 (2d Cir.
2006) Asin this case,the amended complaintho DinhTran“introduced
a significant new factual allegation that fundamadlytchanged the nature of
the allegations, both factual and legalat the plaintiff was assertireggainst
the defendants1d.; see also Rosenberg v. Martin78 F.2d 520, 526 (2d
Cir. 1973) Othercircuitshave similarly rejectetherelation backof claims
when the amended complaint asseri@different set ofactual allegations.
SeeHernandez v. Valley View Hosp. Ass®&84 F.3d 950, 962 (10th Cir.
2012) (finding thatheamendedomplaint did not relate baddecausé was
based onfactual allegationshat were new and discrete from the facts she
originally pled”); Meijer, Inc. v. Biovail Corp.533 F.3d 857, 866 (D.C. Cir.
2008) explaining that defendants lacked adequate nobo€en antitrust
conspiracy claim whethe original complaint focused on the misconduct of

a single firm).
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Accordingly, the Court finds thatplaintiffs federal and state
racketeering claims do not arise “out of the conducansaction, or
occurrence sebut—or attempted to be set owin the original pleading.”
Fed. R. Civ. P. 15(c)(1kee alsd.a. Code Civ. Pro. art. 1153.These claims
do not relate back to plaintiffs earlier petitioasdare therefordarred by
the statute of limitations.

B. Leaveto Amend

Plaintiff requests leave to amend his complairSun Life’s motion is
granted?! The Court will “freely give leave [to amend] whensgice so
requires.” Fed.R. Civ. P. 15(a). The Supreme Court has held thaff‘the
underlying facts or circumstances relied upon Ipfaantiff may be a proper
subject of relief, he ought to be afforded an ogparty to test his claim on
the merits."Foman v. Davis371 U.S. 178, 1821962). Leave to amend,
however,‘is by no mensautomatic: Halbert v. City of Shermam33 F.3d
526, 529 (5th Cir1994). The Court considers multiple factors, including
“‘undue delay, bad faith or dilatory motive on therpofthe movant, repeated
failure to cure deficiencies by amendments presipuallowed, undue
prejudice to the opposing party by virtue of allowa of the amendnme,

[and] futility of amendment Foman 371 U.S. at 182Upon consideration

21 R. Doc. 28 at 18.
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of these factors, the Court denies leave to ameéatause plaintiff's claims

are barredy the statute of limitationgmendment would be futile.

V. CONCLUSION

For the foregoing reasons, the CoOGRANTSSun Life'spartial motion
to dismiss. Plaintiff's claims under the Racketéefluenced and Corrupt
Organizations Act and the Louisiana Racketeering &ce DISMISSED

WITH PREJUDICE.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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