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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

LEVI E. ROBERTSON, on behalf of CIVIL ACTION
himself and all other similarly

situated

VERSUS NO. 17-2148
SUNLIFE FINANCIAL, ET AL. SECTION “R” (1)

ORDER AND REASONS

Before the Court is plaintiffemendedmotion to remand For the

following reasons, the Coudtenies the motion.

l. BACKGROUND

This casearises out of allegedly fraudulent withdrawals fr&aintiff
Levi Robertson’s annuity accouAtRobertsomassertshat heentered into a
ten-year annuity contract with Defendant Sun Life Assuce Company of
Canadain July 2005 According toRobertson’sfirst state court petition,

Defendant Matthew Pizzolato forgedcheck for $99,999.99 iRobertson’s
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name, andun Life negligently permitted a withdrawal in tlasmmount from
Robertson’saccount without contactinlgim to verify the transactioA.

On October 9, 2008Robertsonfiled a petition for damages in state
courtagainst Sun Life Financial, Sun Life Assurance Camy of Canada,
Sun Life Administrators, Wachovia Bank, Capitol OBank, and Matthew
Pizzolato> Sun Life Financial, Sun Life Administrators, and i@l One
Bank have since been dismissed from this litigatioSun Life Assurance
Company (Sun Lifeyepresents that neither Wachovia Bank nor Matthew
Pizzolato entered an appearamuefiled an answein state courf The
record relects that the Tangipahoa Parish Sheriff's Offiteempted to serve
Pizzolato on October 15, 2008, but service was gosssfulf On April 1,
2010, Pizzolato pleaded guilip federal courtto multiple counts of mail
fraud and other offensés. Pizzolato was sentenced to 30 years
imprisonment on July 22, 2010.

Robertsonamended his petition three times between April 209

March 2012 to include additional allegations regapgd Pizzolato’s

R. Doc. 11 at 23.

Id. at 2.

R. Doc. 1at 2; R.Doc-8 at 45; R. Doc. 110 at 4.
R. Doc. 1at 2.

R. Doc. 201 at 6.

R. Doc. 383 at 1.

10 Id. at 2.

© 00 N o O b



fraudulent activities and Sun Life’s breach of amdt and negyence in
failing to monitorRobertson’saccount properly* On February 27,2017, the
state court gveRobertsonleave to file a fourth amended petitibm assert
racketeering claims and to request that the casegmd as a class actiéh
Robertson’'sfourth amended petitiorasserts claims under thkederal
Racketeer Influenced and Corrupt Organizations MRICO) and the
Louisiana Racketeering Aét. Robertsomallegesthat Sun Life conducted or
acquired a racketeering enterprise through its ag8&heel Pizzolato
According to the petition, this enterprise involveétting up individual
retirement accounts with Sun Life and then transifigr money from these
accounts to unsafe and fraudulent companies anauads created by Sherel
Pizzolato and hison, Matthew Pizzolat® Robertsonasserts that other
investors werasimilarly affected by this enterpresandheseeks to brindpis
claims asa class actionié

On March 15, 2017, Sun Life removed the case t® @ourt on the basis

of federal questionujrisdiction under 28 U.S.C. §331and class action
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jurisdiction under 28 U.S.C. § 1332(#).On September 22, 2017, the Court
dismissed Robertson’sstate and federal racketeering claims as time

barred® Robertsomow moves taemand to state coutt.

II. DISCUSSION

Robertsomargues that this matter should teenanded because the
Courtdismissed hisolefederal claim and this matter falls within the lbca
controversy exception tilne Class Action Fairness Act (CAFA) Sun Life
opposes remand and contends that the Court retediesal jurisdiction
under CAFA2L

A. Class Action Fairness Act

CAFA grants federal courts original jurisdictiaver class actions in
which the matter in controversy exceeds $5 mill@nleast one plaintiff class
member is diverse from at least one defendant, threde are at least 100
proposed class memberad8 U.S.C. § 1332(d)To determine whether a class
action meetsthe $5 million threshold, “the claims of the inddual class

members shall be aggregated28 U.S.C. 81332(d)(6). CAFA jurisdiction

17 R. Doc. 1.
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“‘depends on the pleadings at the time the clasi®racs removed.” Cedar
Lodge Plantation, LLC v. CSHV Fairway View |, LLC, 768 F.3d 425, 426
(5th Cir. 2014).

Robertsondoes not cotest thathis class action complaint mehe
prima facierequirements for CAFA jurisdictiomt the time of remova®
Minimal diversity exists becaug®obertsons a citizen of Louisiana and Sun
Life is a citizen of Delaware and Massachuséttfkobertsors class action
complaint asserts that the number of persons dath&gehe activities
described in the lawsuiis reasonably believed to [be] numerous as théeSta
of Louisiana identified approximately 160 investors with losses of
approximately$19.5million when prosecuting Matthew Pizzolato for hade
in this enterprise?* Robertsonasserts claims under federal and state
racketeering law, and requests “general, special, and punitive and/or
exemplary damages$? The Court finds that the complaimhakes it facially
apparent that this matter involves at least 100 pseg class members and

over $5 million in controversySee Frazier v. Pioneer Americas LLC, 455

22 R. Doc. 381 at 3.
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F.3d 542, 545 (5th Cir. 2006Mllen v. R & H Qil & Gas Co., 63 F.3d 1326,
1336 (5th Cir1995). Thus, this matter satisfies CAFA's prima facie erif.

B. Local Controversy Exception

Robertsonargues that the Court neverthelesskis class action
jurisdiction because @@AFA's local controversy exceptio#f. This provision
requires federal caws to decline jurisdictiorwhen a casesatisfies four
requirements: (1) more than tvthirds of theproposedclass members are
citizens of the original forunstate (2) the plaintiff class seeks “significant
relief’ from at least one defendawho is a citizen of the original forum and
whose alleged conduct forms a significant basistlar claims asserted3)
the “principal injuries resulting from the allegenduct or any rated
conduct of each defendant were incurr@adthe original forum; and (4no
similar class action has been filed the threeyear period preceding the
filing of the class action28 U.S.C. § 1332(d)(4)(0A The bcal controversy
exceptionis “intended to be narrow, with all doubts resolvedfavor of
exercising jurisdiction osr the case.” Opelousas Gen. Hosp. Auth. v.
FairPay Solu., Inc., 655 F.3d 358, 360 (5th Cir. 201{internal citation
omitted) The plaintiffbears the burden @&stablishinghat the exception

applies Id.; seealso Frazier, 455 F.3d at 546.

26 R. Doc.38.



The parties primarily dispute the existence of gn#icant local
defendant.Robertsonasserts thathe plaintiff class seeks significant relief
from Matthew Pizzolatpa citizen of Louisiana whose actions are centoal
the suit2” The Court finds thatMatthew Pizzolato’s conduct forms a
significant basis for thelass claim$ecause he is alleged to have worked in
concet with his father, Sherel Piefato, toset up the fraudulent companies
and accounts that harmed putative class mem#fetdatthew Pizbplato’s
conduct appears to have affected all members ofptitative class® Cf.
Opelousas Gen. Hops. Auth., 655 F.3d at 362.

But Robertsonhas not satisfied his burden of demonstrating that
MatthewPizzolato is a defendant “from whom significantieéls sought by
members of the plaintiff class.” 28 U.S.C. § 13324d(l1)(aa). The class
action complainmames Sun Lifd&=inancial Sun Life Assurance Company,
and Sun Life Administrators asRacketeering Defendants? Matthew
Pizzolato is not a named racketeering defendahe domplaint asserts that
the Racketeering Defendants conducted a racketgemterprise through

their agent, Sherel Pizzola®. The class actiorallegationsare directed at

27 R. Doc. 381 at 34.
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the Racketeerip Defendants, not Matthew Pizzolato. Specifically, the
complaint asserts that “Mr. Robertson was not thy @erson affected by
the Racketeering Defendaf}s actions; rather, the Racketeering
Defendants’ and Sherel Pizzolato’s actions and wsahe .was far
reaching.??2 Robertsorfurther alleges that he is “aware of at least twoes
investors similarly situated where the Racketeeiefgndants[] and Sherel
Pizzolato[] acted and schemed to consult, advise, implementtigness
enterprise of setting up tieement accounts with Sun Life and then
proceeded to make withdrawals from the accountmtsafe, unsecured, and
ultimately fraudulent companies and accour?fsThe complaint states that
the class members share “common causes of action, dimodustateand
federal racketeering laws#

On the face of the complaint, Robertsasserts federal and state
racketeering claims against Sun Life on behalf oleass of similarly situated
iInvestors3® The complaint does not identify any other clagde causes of

action. Although Matthew Pizzolato is mentioned several dsnin the

32 Id.at 3 731

33 Id. at 34 § 32.

34 Id.at 4 1 32.

35 That the Court later dismissed Robertson’s rackatgeclaims is
immaterial because CAFA jurisdiction is determiregdhe time of removal.
See Cedar Lodge, 768 F.3d at 42@7.

8



complaint, he is not named as one of the Rackatgddefendants and does
not appeato be the target of the clagtaims. That Robertson seeks to
recover from Sun Life based ®@herel Fzzolato’s and Matthew Pizzolato’s
alleged misconduct does not transform the Pizzaslatdo racketeering
defendants. See, e.qg., Reves v. Ernst & Young, 507 U.S. 170, 183 (1993)
(holding that a defendant is not liable under 1&.0. 81962(c) of RICO
“‘unless [he] has participated in the operation or ngemaent of the
enterprise itself’).Robertson'RICO Case Statement confirms that Sun Life
is thesoleRICO defendant, and Sherel Pizzolato and Matthezdato are
non-defendantllegedwrongdoers®

The sole indication tha¥MatthewPizzolato is a defendant e class
action is the complaint’'s conclusory statement thpétitioner seeks
significant relief from a defendant that is in tB&ate of Louisiana, namely,
Matthew Pizzolato37 This bare assertiofails tosatisfyRobertson’'®ourden
of proofto show the applicability of the local controvemrxception In the
absence of @ identifiable classwide cause of actionagainst Matthew

Pizzolato, Robertson’sgeneric demand fodamages rbm each of the

36 R.Doc.5atd2 7 23; R. Doc. 22 at-P § 23.
37 R. Doc. 16 at 4 1 34.
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defendant® is insufficient to demonstrate that the classekssignificant
relief from MatthewPizzolato individually.

Further, Robertsonhas failed toestablish that Matthew Pizzolato
remained a defendantto any claimat the time of removal Although
Robertson’s2008 petition named Matthew Pizzolato as a defend&an
Life represents that Pizzolato was never servet wibcess, never appeared
in state court, and never participated in discoyryRobertson does not
disputetheserepresentations The class action complaint requests service
on Sun Life’s attorney, but does not request seran Pizzolatd® Under
Louisiana law;[a]n action. . .is abandoned when the parties fail to take any
step in its prosecution or defense in thal court for a period of three years.”
La. CodeCiv. Proc.art.561(A)(1). Abandonment “occurs automatically upon
the passing of thregears without a step being taken by either parhyl @

Is effective without court order.TClark v. State Farm Mut. Auto. Ins. Co.,
785 So.2d 779, 784 (La. 200 e also La. Code Civ. Proc. art. 561(A)(3). A
plaintiffs “post-abandonment actions cannot serve to revive an airaedl

action.” Clark, 785 So. 2d at 789.

38 Id. at 4.
39 R.Doc. 1at6 Y 16; R. Doc. 39 at 3, 10.
40 R. Doc. 16 at 5.
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Itis undisputed that Robertson failed to takey stegto prosecute his
case against Pizzolato for over three years befirg his class ation
complaint. Pizzolatmever participated in this litigatigrand hagherefore
not taken any steps in his defenselLouisiana law recognizes “two
jurisprudential exceptions to the abandonment rul€lark, 785 So. 2dat
784. These exceptions apply whéme plaintiff's “failure to prosecute is
caused by circumstances beyond the plaintiff's cokitor the “defendant
waives his right to assert abandonmaeéwsttaking actions inconsistent with
an intent to treat the case as abandonéd..&t 78485. Robertsordoes not
suggest that ither of these exceptios appliesnor does he provide any
explanation for his failure to serve Pizzolato.

Robertsoninstea argues that the abandonment statute applies to
actions rathethan parties, and therefore any step by any paréglpdes
abandonment as to all parti€sThe Louisiana Supreme Court has held that
‘Iwlhen any party to a lawsuit takes formal actionthe trial court, it is
effective as to all parties.Delta Dev. Co., Inc. v. Jurgens, 456 So. 2d 145,

146 (La. 1984) This rule applies to unserved parties if tineserved party

41 Robertson asserts that his decision not to seeaudt judgment
against Pizzolato could be strategic, but he dags®rplainthe lack of
service SeeR. Doc. 381 at G

42 R. Doc. 44 at 1.

11



has participated in the litigation through disconeSee Bissett v. Allstate
Ins. Co., 567 So. 2d 598 (La. 1990Bjssett v. Allstate Ins. Co., 560 So. 2d
884,886-:87(La. App. 1Cir. 1990)Shortess, J., dissentingee also Bridges
v. Wilcoxon, 786 So. 2d 264, 268 (La. App. 2 Cir. 2001)

But the Louisima Supreme Court has naddressed whether a step in
the prosecution of a casagainst an active defendaninterrupts
abandonment as to defendants vilave never been served, never appeared,
and never participated in discoveoy any other aspect of the litigation
Robertsorfiled his case in Tangipahoa Parish, in Louisiana’stRZircuit43
The state Court of Appeal for the First Circuit Hedd that the “law of [the]
circuit” is that “a step in the prosecution or des¢e of a case is ineffective as
to unserved defendants.’Stevens v. Chen, No. 2011 CA 14862012 WL
2060878 at *5(La. App. 1Cir. 2012) (emphasis in originadge also Mur phy
v. Hurdle Planting & Livestock, 331 So. 2d 566, 568 (La. App. 1 Cir. 1976).
The Court therefore finds it more likely than nbat Robetson’sstate court
actionagainst Pizzolato was automatically abandoned leetoe class action
complaint was filed, and before this case was resdov

In sum,Robertsonhas failed tosatisfyhis burdenof demonstrating

that the putative class seeks sigeamt relief from Matthew PizzolatoThe

43 R. Doc. 11
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class action complaint asserts racketeering claagainst Sun Life, not
Pizzolato, and Robertson has failed to identify almgswide cause of action
against Pizzolato. Moreover, Robertson’s case resjaPizzolab appears
abandoned as a matter of Louisiana |[B&cause this matter does not satisfy
the requirements of the local controversy excepttbe Court retains CAFA

jurisdiction. Themotion to remand must be denied.

[11. CONCLUSION

For the foregoing reasonthie CourtDENIES the motion to remand.

New Orleans, Louisiana, thi2nc day ofJanuary, 2018.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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