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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KLEIN, et al. CIVIL ACTION
VERSUS CASENO. 17-2205
LEWIS TITLE INSURANCE COMPANY, SECTION: “G"(2)
INC., et al.

ORDER

This matter arises out of litgion involving Plaintiffs Hery L. Klein, the Succession of
Frederick P. Heisler, and Levy Gardens Partner 2003 (collectively, “Plaintiffs”) allegations
that Defendants Lewis Title Insurance Compadnyg, and Liskow & Lewis, PLC (collectively,
“Defendants”) entered into three contracts fte tinsurance that do not constitute policies of
insurance as regulated by the Louisiana Insurance €Bdeding before the Court is Plaintiffs’
“Preliminary Motion for Award of Attorneys’ €es Pursuant to 28 U.S.C. § 1447(c) and Other
Appropriate Relief.2 Having considered the motion, the memoranda in support and in opposition,
and the applicable law, the Court will deny the motion.

I. Background

A. Factual Background
In the petition for damages filed in state coRtgintiffs, “[pJursuant to Louisiana Code of
Civil Procedure Article 1878,” sought a declargtprdgment establishing that three underlying

contracts sold by Defendants Liskow & LewRl|.C and Lewis TitleCompany (collectively
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Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2017cv02205/194824/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2017cv02205/194824/52/
https://dockets.justia.com/

“Defendants”) “are not policies afisurance regulated by the Leigina Insurance Code, Louisiana
Revised Statutes, Title 22, but are retrospective r@otst of Warranty . . . and that all causes of
action for breach are regulated by the 10-yearcpes/e period set forth by Louisiana Civil Code
Article 3499.”® In addition to asserting ¢fstate law claim seeking dachtory judgment, Plaintiffs
“reserve[d] the right to seedupplemental relief for damagespeading on the Court’s granting
Declaratory Judgment.”

In general, Plaintiffs alleged that thegd purchased land to construct a 100-unit multi-
family housing development in New Orleans Pasiccording to Plaintiffs, in connection with
this project, Plaintiffs purchased rée title insurance policies for $100,628.92 from
Commonwealth Land Title Insuran@ompany and through Defendaht®laintiffs contended
that these policies included zagiprovisions that covered lossesurred if theproperty was not
zoned to allow the planned construction of the multi-family housing’ UPliintiffs averred that
after they invested over $9 million in the projextwatchdog group” successfully sued Plaintiffs
to enforce a 1985 zoning ordinance, thereby restgdlaintiffs’ ability to use the property as
intendecf Plaintiffs alleged that Defendants faileddentify this zoning resiction in advance of

the closing, and that Defendants kept $80,60&f the $100,629.92 paid by Plaintiffs for the
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“ultimately worthless” insurance policiés.

In response, Defendants have alleged thab#ffaihave filed “numerous lawsuits” against
them in the Eastern District of Louisiana, tbaited States District @urt for the District of
Columbia, and in Louisiana state couits connection with these allegatioHs.Defendants
asserted that this Court should dismiss Plainté@/suit, enjoin Plaintiff from filing “any further
harassing litigation,” and awduDefendants attorneys’ fe€'s.

B. ProceduralBackground

Plaintiffs filed a “Petition for Declaratoryudgment and Damages” the Civil District
Court for the Parish of Orleans a8t of Louisiana, on February 15, 26270n March 16, 2017,
Defendants removed the case to this Cu@n April 10, 2017, Plaiiffs filed a motion for
voluntary dismissal with prejudiaes to any federal claims pursuant to Rule 41(a)(2), the purpose
of which, stated in the motion, w#o “eliminate any doubt that [R]htiffs do not seek any relief
under federal law in this cas&."On April 17, 2017, Plaintiff§iled a “Motion to Remand?® On

May 2, 2017, Defendants filed an opposittSnOn May 12, 2017, Plaintiffs requested oral
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argument on the motion to remakdwhich the Court denied on May 16, 20%€70n July 7, 2017,
the Court granted Plaintiffs’ motion to remar@n July 20, 2017, Plaintiffs filed the instant
“Preliminary Motion for Award of Attorneys’ &es Pursuant to 28 U.S.C. 8§ 1447(c) and Other
Appropriate Relief.**On August 8, 2017, Defendants filed an opposittband on September 1,
2017, with leave of Court, Plaintiffs filed a reghy.

Il. Parties’ Arguments

A. Plaintiffs’ Motion for Attorneys’ Fees

In the motion for attorneys’ fees, Plaintiffs argue that Defendants’ removal of the state
court action to this Court was lvad faith and warrants sanctions, in addition to attorneys’ fees
and costs, for wasting the Court’s time and resoufc®saintiffs also argue that the stakes of this
case are high because it is a “landmark caselfomamcents” subject to siilar contracts, which
are “the epitome of adhesiof®"Plaintiff further argues that tdanced sanctions” are warranted
because “no one will know the level to which @&urt was improperly diverted from cases validly

on the docket in Section G¥ Plaintiffs note that in certain cases, the Supreme Court has likened
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an abuse of process to a fraud upon the ¢8uPlaintiffs further argue that “not one word”
supports Defendants’ claim that Plfiis were asserting federal clairffs Accordingly, Plaintiffs
argue that this Court should enforce the fe#ish provisions of 28 U.S.C. § 1447(c) and
appropriate sanctions pursuant MASCO and its progeny?” Plaintiffs state that they will submit
the necessary information pursuant to the twehatoirs set forth in the fin Circuit's lodestar
formula for determining reasonable attorneys’ faea future date, “basexh what happens with
First NBC Bank v. Levy Gardens, currently pending in Action 17-66528”

In the memorandum in support of the moti®kintiffs assert that Defendants are ill-
deserving of immunity and charactegiDefendant’'s removal as “outrageotisPlaintiffs also
describe the structure of the title insurancerk@iaand the “level of gluttony involved” by
extensivelyguotingKlein v. ALTA.2® Plaintiffs assert that the tefsir awarding attorneys’ fees in
a wrongful removal setting is set forthNtartin v. Franklin Capital, a Supreme Court case holding
that attorney’s feesheuld not be awarded when a removpagty has an objectively reasonable
basis for removai! Plaintiffs accordingly contend th&tefendants did not have an objectively

reasonable basis for the removal and attorm®g fand costs should therefore be awarded to
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Plaintiffs. Finally, Plaintiffs asert, “it is impossible to believthat [Defendants] were truly
deceived into thinking that [Plaintiffs] we seeking to enforce any federal law%.”
B. Defendants’Opposition

In opposition to Plaintiffs’ motion, Defendangsgue that the Court viewed Plaintiff's
lawsuit filed in January 2017 (“the January 2017 laty immediately precedg this lawsuit, as
apparently seeking “declaratory judgment intetipgeand applying certain @ieral securities laws,
regulations, and rules thRtaintiff alleges wereiolated by Defendants whehey sold Plaintiff
multiple insurance policies®® According to Defendants, thistatement apparently prompted
Plaintiffs to voluntarily dismisshe January 2017 lawsuit and reeftheir claims in state couit.
Defendants contend that although Riifis deleted from the petitiocertain explicit references to
federal laws and regulations, neteless, Plaintiffs’ claims apjared to Defendants to arise under
and call for interpretation of federal laW.Defendants point out thatithough Plaintiff Levy
Gardens Partners 2007 LP subsequently filed related claims against Defendants in another lawsuit
pending in state court, Defendants did not remowae l[dwsuit because, in contrast, it seemed to
arise under state law, which is unlike the case ffere.

Contrary to Plaintiffs’ asertion, Defendants argue tlmamoval was not in bad faitf.
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Specifically, Defendants argue th@) Plaintiffs have not deomstrated and cannot demonstrate
that Defendants lacked an objectively reasonbbkas for the removal; (2) there is no evidence
that the Defendants acted indbaith; and (3) Plaintiffs have@rovided no ewmence of any
attorneys’ fees or costs expended as a resuheofemoval, and courts consistently hold that
plaintiffs actingpro se cannot recover attorn&yfees under § 1447 (&j.

Defendants identify several statementsPiaintiff removed petion that appear to
implicate federal law, including refences to the McCarran-Ferguson Atfn assertion that
“federal laws and regulationsogern the title insurance industrydnd an assedn that title
insurance is not grilated by state laf?.

Defendants argue that there is no automati¢clement to an award of attorneys’ fees and
costs under 28 U.S.C. § 1447 (c). Rather, Defendagtse, an award of costs and expenses under
§ 1447 (c) is discretionaff. Citing the Supreme Court cadéartin v. Franklin Capital Corp.,
Defendants argue that the applica of § 1447 (c) rguires “consideration dhe propriety of the
removing party’s actions based on an objective vidwhe legal and factual elements in each
particular case?® Defendants assert that “in determiningether a fee award is appropriate, the

Court may take into account, amooitper things, the complexitynd uncertainty of the removal

38 |d.
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issue.*® Furthermore, Defendants assert, courts Hiawad removal to bebjectively reasonable
where the plaintiff's complaint referencassappears to implicate federal lafftsDefendants assert

that the arguments made in the removed petrgguired interpretation of federal law, and that

the jurisdictional issues raised by the removed petition were complex and uncertain; therefore, an
objectively reasonable basis for removal existed.

Defendants further argue that there is no ewideaf “bad faith” on the part of Defendants
that would warrant “severe sanctiorf8.Defendants aver that iti®t clear from Plaintiffs’ motion
what “tactics” allegedly were used in “badtfg’ and that Defendantsriticism of the title
insurance industry and assertion that this isidrtzark case are irrelevant to whether removal was
“objectively reasonable!” Defendants further point out thataRitiffs do not die any authority
supporting the proposition that a failedmoval warrants “severe sanctiorf§."Defendants
specifically distinguish this case froRASCO, the Supreme Court case cited by Defendants, in
that the award of sanctions stemming frpsars of abuse of process by a litigami&BSCO is not

comparable to the removal of a state court latngiuing rise to Plaintiffs’ request for sanctions

43 1d. (citing Miranti v. Lee, 3 F.3d 925, 929 (5th Cir. 1993)pmmercializadora Portimex, SA. de C.V. v.
Thionville Labs, Inc., No. 03-3635, 2004 U.S. Dist. LEXIS 10947, at *28 (E.D. La. June 10, 2004)).
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here?®

Last, Defendants assert that Rtdfs have litigated this cag®o se, and as such, are not
entitled to attorneys’ des under Section 1447(¢9.According to Defendants, courts have
consistently refused to award attorneys’ feqw tose litigants, includingpro selitigant lawyers>!
Therefore, Defendants argueaiptiffs’ motion for attorney’ fees should be denied.
C. Plaintiffs’ Reply

In reply, Plaintiffs argue that Defendamsver thought that Plaiffs were asserting
federal claims, contrary to their assertiéh®laintiffs assert thaDefendants simply “invented”
the claims referencing fedetalv in Plaintiffs’ pleadings?® Plaintiffs further assert that this Court
was required to conduct exhaustargalysis of the removed caselad expense ajdther cases on
Section G’s docket! Plaintiffs also state that Defdants’ “cold bloodeé misconduct” should
“remain at the forefront of our mils” before considering sanctiofts.Plaintiffs argue that

“[ulnless this Court ents an order of strong disapproval oé tlitigation tactics practiced here, it
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will have been “worth the risk” to defdants to “press their luck” at removalFinally, Plaintiffs

again argue that the “high stakes the title industry warrantsevere sanctions in this c&se.
Plaintiffs argue that attorneys’ feasthe amount 0$33,600 are reasonalfeln support

of this argument, Plaintiffs submit teerriculumvitae of Henry L. Klein as Exhibit C® Plaintiffs

aver that this Court has the final say asst@sonableness, and note that the opposing party’s legal

fees are discoverable and available as a guid®ine.

I1l. Law and Analysis

A. Legal Standard
Pursuant to 28 U.S.C. § 1447(c), “An ordemanding the case may require payment of
just costs and any actual expenses, including &yoiges, incurred as a result of the removal.”
The Supreme Court has set forth 8tandard for imposing attorneyées resulting from removal
in Martin v. Franklin Corp:
[T]he standard for awarding fees shoulchtan the reasonableness of the removal.
Absent unusual circumstances, courts may award attorney's fees under § 1447(c)
only where the removing party lacked alnjectively reasonable basis for seeking
removal. Conversely, when an objectivebasonable basis exists, fees should be

denied. In applying this rujaistrict courts retain discretion to consider whether
unusual circumstances warrant a deparftom the rule in a given caSe.
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In line with the Supreme Court’s decision Mertin, the Fifth Circuithas stated that
“Courts considering fee awards under § 1447(c) iadyitake into conselation the defendant's
decision to remove®® Furthermore, district courts in tiéfth Circuit have found removal to be
objectively reasonable where the plaintiff's complaaferences or appears to implicate federal
laws53
B. Analysis

In the motion for attorneys’ fees, Plaintiffgae that Defendants removal of the state court
action to this Court was in badtfaand warrants sanctions addition to attorays’ fees and costs.
Defendants assert that theydhan objectively reasonable bass removal because Plaintiffs’
petition required interpretation of federal law, and the jurisdictional issues raised by the petition
were complex and uncertain. According to 8igreme Court, when an objectively reasonable
basis exists for removal, fees should be deffied.

Removal is objectively reasonalidere the plaintiff's complaint references or appears to
implicate federal laws® According to Defendants, Pldifis’ petition contained several
statements that appeared to implicate fedevalilzcluding referencet® the McCarran Ferguson
Act, an assertion that “feder@ws and regulations govern thdetitnsurance industry,” and an

assertion that title insurandée not regulated by state |d%.Accordingly, Defendants’ removal
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was objectively reasonable, given the statementairmd in Plaintiffs’ petition that appeared to
implicate federal law. Having considered fBaedants’ decision to remove and finding it
objectively reasonable, the Court will reovard Plaintiffs’ attorneys’ fees.

As the Court finds that Defendants’ rembwaas objectively reasamle, the Court need
not consider Plaintiffs’ requestat the Court impose sanctions against Defendants for removal.

IV. Conclusion

Based on the foregoing, the Court findsatttDefendants’ removal was objectively
reasonable. Therefore, the Court denies Plaintéfguest for attorneys’ fees pursuant to 28 U.S.C.
§ 1447(c) and declines to impasanctions against Defendants.

Accordingly,

IT ISHEREBY ORDERED that Plaintiffs’ “Preliminary Motion for Award of Attorneys’

Fees Pursuant to 28 U.S.C. § 143 #&nd Other Appropriate Reliéf’is DENIED.

NEW ORLEANS, LOUISIANA , this 18th  day of September, 2017.

NANNETTE JO ETTE BROWN
UNITED STATES DISTRICT JUDGE
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