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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RODNEY GRANT CIVIL ACTION

VERSUS CASENO. 17-2797

MARLIN GUSMAN, et al. SECTION: “G”
ORDER

Pending before this Court is the “Motida Dismiss Second Amended Complaint for
Failure to State a Claim” fileby Defendants Sherifflarlin Gusman (“Gusman”), the Sheriff for
the Orleans Parish Sheriff's fitfe (the “OPSQO”); Sidney Holt (“Holt”), a Captain for the OPSO;
and Corey Amacker (“Amacker”), the Classificats Deputy for the OPS(ollectively, “OPSO
Defendants”):In this litigation, Plaintiff Rodney Grant (“Rintiff”) alleges that he was unlawfully
detained first at the Orleans Parish Prison bgO®efendants and subsequently at the Madison
Parish Correctional Center by the Department of Public Safety & Corrections (the “DOC”) for a
total of 27 days after being sentenced to time served.

The OPSO Defendants previously filed naotion to dismiss Plaintiff's Amended
Complaint. The Court grantedetimotion in part, dismissing Piaiff's Section 1983 claim based
on respondeat superidiability, and denied the motion as to all other claims, granting Plaintiff
leave to file an amended complaint to addressdificiencies identified in the Court’s Order.
Plaintiff subsequently filed a Second Amedd€omplaint. In the instant motion, OPSO
Defendants argue that Plaffis Second Amended Complaint did not cure the deficiencies

identified by the Court and that OPSO Defendardgseatitled to the dismissal of all of Plaintiff's
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claims, with prejudice. Havingonsidered the motion, the meranda in support and opposition,
arguments made in oral arguments, and the appita, the Court will grant the motion in part,
dismissing Plaintiff's Section 1983aims for monetary reliedgainst OPSO Defendants on the
basis of qualified immunity, and denyetmotion to dismiss on all other claims.

|. Background

A. Factual Background

In the Second Amended Complaint, Plaintifieges that on Julg, 2000, Plaintiff was
arrested in New Orleans for simple burglary apdnt 61 days in Orleans Parish Prison (“OPP”).
Plaintiff avers that he was released from custody on September 3, 2000, because the district
attorney did not file a Bill of Information within the statutory deadfiaintiff further avers that
the district attorney filed a Bill of Informatn against him on October 300, and an arraignment
was set for November 29, 206@ccording to Plaintiff, he di not appear for the arraignment
because he did not receigesummons, and a warrantsvasued for his arrestPlaintiff asserts
that the Bill of Information eventually expired by operation of law, but his arrest warrant “stayed
in the system?

Plaintiff avers that between 2008 and 2015, he was incarcerated at the Dixon Correctional

Institute for a different crimé.
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On June 27, 2016, approximately one yederahis release from Dixon Correctional
Institute, Plaintiff avers that heas trying to obtain a driver'sdense when he was arrested based
on the warrant issued in November 26@n June 30, 2016, Plaintiff axs, he pleaded guilty in
Orleans Parish Criminal District Court before Judge Camille Buras to simple bufr§lintiff
avers that Judge Buras allowed Plaintiff to pléada one year sentea, with credit for time
served for the seven years he had gested” at Dixon Correctional Institute According to
Plaintiff, Judge Buras contacted Blake Arcud(€uri’), an attorney for OPSO, and “requested
that the Sheriff expedite prosisg for [Plaintiff's] release Plaintiff alleges that the attorney
notified OPSO of Judge Buras’ request via email in which the attorney stated that Plaintiff “really
shouldn’t have to actually serve any time once Og&tesses it” and that his sentence was “one
year DOC credit for time served from 2008-preséft.”

In less than an hour and a h&lRintiff avers, Sheriff Gusmamesponded to Arcuri’'s email,
stating that once Plaintiff enters a plea argkistenced, they could haR©®©C compute his tim&
That same morning, Plaintiff avers, Captain Hekponded that he forwarded Arcuri’'s email to
DOC Classifications Deputy f@PSO, Defendant Corey Amackand would “have him contact

DOC and see what can be doA®.”
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According to Plaintiff, Corey Amackeresponded that he would “work on getting
[Plaintiff's] packet sent to the DOC tomorrobwut with the holiday weekend he will not get
calculated till Tuesday most likely>On July 7, 2016, Plaintiff avers, the DOC sent OPSO an
inmate transfer request for Plaintiff to tsansferred on July 12, 2016ut OPSO did nothing to
move the transfer date &d.

Plaintiff asserts thdte remained detaineat the OPP until July 12, 2016, when custody
was transferred to the DOC, which processechBththrough Elayn Hunt Correctional Centér.
Plaintiff avers that he was then sent to Madison Parish Correcthal Center (*“MPCC”) in
Tallulah, Louisiana, which is operated by thavgie prison corporation, LaSalle Correctidfs.

At intake at LaSalle Corrections, Plaintiff agehe attempted to exgh that his sentence
was time served, and although the intakficer agreed, he was not releasgdccording to
Plaintiff, on or about July 15, 2016, his friend, &lfr Marshall, spoke to Judge Buras, who then
contacted Sheriff Gusman and Warden Chris 8tingd LaSalle Correction® ask why Plaintiff
had not been releas&iOn July 18, 2016, Plaintiff aversydge Buras held another hearing, at
which she vacated Plaintiff's sentence and resentenced him to “CREDIT FOR TIME SERVED.”

“Despite having no legauthority to hold [him],” Plaintiffcontends, the DOC did not release
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him.2?2 On July 25, 2016, Plaintiff avers, Judge Burastacted two DOC emgyees to inquire as
to why Plaintiff hadhot been released Finally, according to Plaiiff, on July 27, 2016, Plaintiff
was releasef.

B. ProceduralBackground

On April 2, 2017, Plaintiff filed the complat against OPSO Defendants; Carmen
DeSadier, the former Chief @@orrections for the OPSO; Djuana Bierria, a Sergeant for the
Orleans Parish Sheriff's Officdames LeBlanc, the Secretafythe DOC; Timothy Hooper, the
Warden of Elayn Hunt Corrdonal Center; Chris Stinson, éhWarden of Madison Parish
Correctional Center; and LaSaNéanagement Company, L.LZE.

On June 14, 2017, Plaintiff filed the Amended Compl&int the Amended Complaint,
Carmen Desadier and Djuana Bia are not named as Defendatft®n October 3, 2017, Plaintiff
voluntarily dismissed his claimagainst Chris Stinson and $alle Management Company,
L.L.C.28

On July 13, 2017, OPSO Defendants filednation to dismiss Plaintiffs Amended

Complaint?® which Plaintiff opposed On March 29, 2018, the Court granted the motion to
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dismiss as to Plaintiff's Section 1983 claim basedespondeat superioliability, denied the
motion as to all other claims, andhgted Plaintiff leave to file a Rul&a)(7) reply as to Plaintiff's
Section 1983 claims against OP®@fendants in their individual capacities and to amend the
complaint®!

On April 10, 2018, Plaintiff filed the Second Amended Compli@n April 30, 2018,
OPSO Defendants filed the instant motion to disfigdn May 15, 2018, Plaintiff filed an
opposition?* On June 20, 2018, the Court heard orglarents on the instant motion to dismiss
and took the matter under advisem@nt.

Il. Parties’ Arguments

A. OPSO Defendants’ Motion to Dismiss

In the motion to dismiss, OPSO Defendants artiiat Plaintiff has failed to cure any of
the deficiencies identified by the Court in its prior Order, which granted Plaintiff leave to amend
the complaint; therefore, the OPSO Defendants afsdrthey are entitled to dismissal of all of
Plaintiff's claims with prejudicé®

First, OPSO Defendants arguettPlaintiff has still failed to plead sufficient facts to
overcome the defense of qualified immunity becaiaintiff has failed to plead any new facts

that show OPSO Defendants dtdd a clearly established ctingional right, or that OPSO
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Defendants’ conduct was objectiyeinreasonable in light ohg clearly established la’¥. OPSO
Defendants contend that Plainiifiproperly characterizes thatramitment order in which Judge
Buras sentenced Plaintiff to serve one yeathim custody of the DO@s an order setting a
“scheduled release date.” Furthermore, Defendsotesthat Plaintiff has not alleged that he had a
scheduled release d&feOPSO Defendants point to Judge Buras’s second order, where Judge
Buras vacated her original sentence and resentenced Plaintiff to “credit for time $£QB&O
asserts that the case law relied upon by Plaintdisinguishable from the instant case because
those cases relate to overdetentof an inmate beyond a schedulelkase date or where formal
charging documents were dismis$€@PSO Defendants also note tRédintiff was sentenced to
the custody of the DOC, not toettcustody of the OPSO, and thiaintiff stayed in physical
custody of the OPSO for 15 days, which OPSO Defetsdargue was less than Plaintiff's original
sentence of one year in the custody of the BOC.

Next, OPSO Defendants contkthat Plaintiff has provideno new facts to support his
Monell allegations against Defendant Sheriff Gusiifa@PSO Defendants assert that Plaintiff
merely added names of other defendants who alkrgedly overdetained to the Second Amended
Complaint, but that all those defendants wemsteseced or released after Plaintiff's alleged

overdetentiorf> OPSO Defendants allege that the junisfance is clear that to allege a pattern
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tantamount to official policy omaccepted practice, “the Plaiffitimust establish ‘sufficiently
numerous prior incidents** OPSO Defendants assert thafd@elant Sheriff Gusman could not
have been put on notice of the risk of overdidenby incidents that occred after Plaintiff was
released® Furthermore, OPSO Defendants contendribat of the overdetéian incidents relied
upon by Plaintiff are factually simil@o the one at bar, and spec#ily that none of them involved
a defendant that “had a DOC sentenloe duration of which he hatt served in OPSO custody,
and which the OPSO was found to have overdetained any péfsoRSO Defendants also
reassert that none of these cases involve andafe who was given credit for time served on a
prior case, which according to OPSOf@wlants, would violate Louisiana lé#WwAccordingly,
OPSO Defendants argue, the claiagainst Sheriff Gusman ims official capacity should be
dismissed?®
B. Plaintiff's Arguments in Opposition t®PSO Defendants’ Motion to Dismiss

In opposition, Plaintiff asserthat the motion to dismiss shdube denied. Plaintiff first
asserts that the U.S. Constitution forbids indefidégention and that th&fth Circuit recognizes
that there is a clearly established right to a timely release from gfiBdaintiff characterizes the

OPSO Defendants as having a polidyholding criminal defendantsdefinitely. Plaintiff asserts

44 1d. (quoting in parPeterson v. City of Forth Worth, T.e%88 F.3d 838, 851 (5th Cir. 2009)).
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that OPSO indefinitely detains defendants sergdiin Orleans Parish @PP until the DOC sends
a transfer request, even if the defant was sentenced to time-sertd.

First, Plaintiff argues that a “scheduledesse date” is not a necessary element of an
overdetention case and asserts that the Fifth i€ines been clear that overdetention relates to a
court-ordered sentence and not aaséedate determined by the jaftbPlaintiff admits that there
is no federal constitutional right to time serviedt instead asserts that a person has a constitutional
right not to be held longer thahe term of a court-ordered sentefte.

Next, Plaintiff contets OPSO Defendants’ argument tlddintiff incorrectly interpreted
the sentence issued by Judge Buras and furtgaeathat when assessing a motion to dismiss, a
court must give the plaintiff the benefit of reasonable inferences from the pleadeéd Piatstiff
also states that his interpretatiof Judge Buras’s first order ssipported by the fact that Judge
Buras allegedly reached out to OPSO counsdl asked him to expedite Plaintiff's rele&$e.
According to Plaintiff, OPSOaunsel agreed thatdhtiff should not have to serve time beyond

DOC processing® Plaintiff contends that PSO Defendants appear todrguing that Judge Buras

01d.

511d. at 5 (citingDouthit v. Jones§19 F.2d 527, 532 (5th Cir. 198QJerry v. Hubert 609 F.3d 757, 763 (5th Cir.
2010);Whirl v. Kern,407 F.2d 781, 791 (5th Cir.1968)).
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was “wrong about her own order,” which Plaihtstates is an argume foreclosed by the
Louisiana First Circuit Cas8oddye v. La. Dept. of Correctiaffs

Next, Plaintiff argues that OPSO Defendasusflate what is necessary to allegdanell
pattern claim with what isecessary to plead ofePlaintiff alleges that all Plaintiff needs to do
is provide allegations that makéaintiff's claim that there waspattern of overdetention plausible
and that proof of such a path would come through discovelyHowever, even if the Second
Amended Complaint does not sufficiently allege tigva, Plaintiff argues that there are still three
other mechanisms to establish Defendant h@usman’s liability: (3 personal involvement
because Sheriff Gusman was allegedly informd@laintiff's detention, (2bfficial policy because
according to Plaintiff, Sheriff Gusman hadpolicy of holding inmates in custody until DOC
processed them, and (@spondeat superidiability for the state law claim®.

Plaintiff also contads that the Supreme Court’s decisioBaker v. McCollanwhere the
Supreme Court determined that the plaintiff' snigewrongfully detained for three days was not
unconstitutional, should not be considered becauset an overdetention case, but rather a case
about law enforcement’s failure itostitute identification proceduré8Therefore, Plaintiff argues

that Baker does not disturb the pattern that a constitutional violation occurs after a reasonable

561d. (citing 175 So. 3d 437, 441 (La. Ct. App. 1st 2015)).
571d. at 8.

581d. (citing Hale v. King 642 F.3d 492, 498-99 (5th Cir. 2011) &alle v. Brazos County, Te®81 F. 2d 237, 245
(Sth Cir. 1993)).
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period of overdetention, which Peuff argues, citing disitct court decisionsutside of the Fifth
Circuit, should not exceed 48 hodts.

Last, Plaintiff argues that even if all SO Defendants’ arguments succeed, including
their qualified immunity defense, Plaintiff's request for declaratory and injunctive relief would
remain®? Furthermore, Plaintiff contends thhecause OPSO Defendandid not challenge
Plaintiff's state law claims, those claims shbulot be dismissed and that OPSO Defendants
waived their right to assert qualifis@munity as to those state-law claifiis.

Ill. Legal Standard

A. Standard on a Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) pms that an action may be dismissed “for
failure to state a claim upon which relief can be grantéd.iotion to dismiss for failure to state
a claim is “viewed with disfeor and is rary granted.®® “To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state a claim for relief that

is plausible on its face #® “Factual allegations must be enough to raise a right to relief above the

611d. at 11 (citingPowell v. Barrett376 F. Supp. 2d 1340, 1354 (N.D. Ga. 2005)Bawches v. District of Columbja
793 F. Supp. 2d 260 (D.D.C. 2011)).

62]d. at 11-12 (citing Hrlow v. Fitzgerald 457 U.S. 800, 818 (1982)h@ssy F. by Medley v. Mississippi Department
of Public Welfare925 F.2d 844, 849 (5th Cir. 1991)).

83 d.
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85 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyardsari¢.F.2d 1045, 1050 (5th Cir. 1982).

66 Ashcroft v. Iqbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb\650 U.S. 544, 570 (2008)).
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speculative level®” A claim is facially plausible when ¢hplaintiff has pleadkfacts that allow
the court to “draw a reasonablddrence that the defendant iatdle for the misconduct alleget®”

On a motion to dismiss, asserted claimsliéerally construed in favor of the claimant,
and all facts pleaded are taken as ffudowever, although required accept allwell-pleaded
facts” as true, a court it required to accept legal conclusions asftti/hile legal conclusions
can provide the framework of a complainteyhmust be supported by factual allegatiofis.”
Similarly, “[tlhreadbare recitals of the elemeatsa cause of action, supped by mere conclusory
statements” will not suffic& The complaint need not containtaiéed factual allegations, but it
must offer more than mere labels, legal conclusionsormulaic recitationsf the elements of a
cause of actio”® That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatioff'From the face of the complajthere must be enough factual
matter to raise a reasonable expectation that discovery will reveal evidence as to each element of

the asserted clainis.If factual allegations ar insufficient to raise aight to relief above the

57 Twombly 550 U.S. at 556.
68 1d. at 570.

69 Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Usi7 U.S. 163, 164 (19933ee also
Tellabs, Inc. v. Makolssues & Rights, Ltd551 U.S. 308, 322-23 (2007).

" gbal, 556 U.S. at 677-78.
11d. at 679.

21d. at 678.
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speculative level, or if it is apparent from tlaeé of the complaint that there is an “insuperable”
bar to relief, the claim must be dismisgéd.
B. Legal Standard on Qualified Immunity

To plead a Section 1983 claim, Plaintiff igju&red to allege facts demonstrating that (1)
the defendant violated the Constitution or fedinal and (2) that the defendant was acting under
the color of state law while doing $b.

The doctrine of qualifié immunity protects governmentficials sued in their individual
capacities “from liability for cit damages insofar as theiormduct does not wlate clearly
established statutory or constitutional rights of which a reasonable person would have #nown.”
Qualified immunity is an “immunity from suitather than a mere defense to liabilify.In this
manner, “[o]ne of the most salient benefits qufalified immunity is protection from pretrial
discovery, which is costly, time-consuming, and intrusffeOnce a defendant invokes the
defense of qualified immunity, the plaiifiticarries the burden of demonstrating its
inapplicability 8!

In Saucier v. Katzhe Supreme Court set forth a twatgeamework for analyzing whether
a defendant was entitled qualified immunity®? Part one asks the follomg question: “Taken in

the light most favorable to thgarty asserting the injury, do tlfigcts alleged show the officer’'s

6 Carbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir. 200Mpore v. Metro. Human Serv. DepMNo. 09-6470, 2010
WL 1462224, at * 2 (E.D. La. Apr. 8, 2010) (Vance, J.) (citioges v. Bockb49 U.S. 199, 215 (2007)).

" See Atteberry v. Nocona Gen. Ho#&0 F.3d 245, 252-53 (5th Cir. 2005).
"8 Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).

7 Pearson v. Callaharb55 U.S. 223, 237 (2009).

80 Backe v. LeBlan®91 F.3d 645, 648 (5th Cir. 2012).

81 Club Retro, L.L.C. v. Hiltorb68 F.3d 181, 194 (5th Cir. 2009).

82533 U.S. 194 (2001).
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conduct violated a constitutional right®’Part two inquires into whieér the allegedly violated
right is “clearly established” ithat “it would be clear to a reasable officer that his conduct was
unlawful in the situabn he confronted® The Court does not haveaddress these two questions
sequentially; it can proceeauth either inquiry firs€®

“If the defendant’s actions vialed a clearly established constitutional right, the court then
asks whether qualified immunity is still appriate because the defendant’s actions were
‘objectively reasonable’ in light dfaw which was clearly estabhed at the time of the disputed
action.”8 Officials “who reasonably but mistakenly corti@ constitutional violation are entitled
to immunity.’®’

In the context of a motion to dismiss, “a didtcourt must first fad ‘that the plaintiff's
pleadings assert facts whichtrifie, would overcome the defe of qualified immunity.®“Thus,
a plaintiff seeking to overcome qualified immunitwust plead specific facts that both allow the
court to draw the reasonable inference that thendant is liable for the harm he has alleged and
that defeat a qualified immunity defense with equal specififty&fter the district court
determines that plaintiff's pleadings meet tréguirement, “if the court remains ‘unable to rule

on the immunity defense withoutrther clarification of the fact,it may issue a discovery order

83|d. at 201.
841d. at 202.

85 See Pearsqrb55 U.S. at 236 (“On reconsidieg the procedure required 8aucier we conclude that, while the
sequence set forth there is often appropriate, it should no longer be regarded as mandatajst); Cutler v.
Stephen F. Austin State Unive7 F.3d 462, 469 (5th Cir. 2014).

8 Brown v. Callahan623 F.3d 249, 253 (5th Cir. 2010) (citiglliams v. Bramer180 F.3d 699, 703 (5th Cir.
1999)).

87 Williams, 180 F.3d at 703 (quotirigazan ex rel. Bazan v. Hidalgo Coun2¢6 F.3d 481, 490 (5th Cir. 2001)).
88 Backe 691 F.3d at 648 (quotingyicks v. Miss. State Emp’t Servl F.2d 991, 994 (5th Cir. 1995)).

81d. at 645.
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‘narrowly tailored to uncover oylthose facts needed to rule on the immunity clai#.”
[V. Analysis
A. Whether OPSO Defendants Are Entitled to Qualified Immunity

OPSO Defendants assert they are entitled &difted immunity as to Plaintiff's Section
1983 claim against them in their individual capasibecause Plaintiff has failed to plead any new
facts that show OPSO Defendants violated a lglestablished constitutional right, or that OPSO
Defendants’ conduct was objectively aasonable in light of any cleggstablished law. Plaintiff,
in turn, argues that OPSO Defendants areemtitled to qualified immunity because OPSO
Defendants violated Plaintiffslearly established right @timely release from prison.

As the Court explained in its prior order @PSO Defendants’ first motion to dismiss,
pursuant toSaucier v. Katzthe facts alleged must shoiwe officer's conduct violated a
constitutional right, and the alledjg violated right is “clearly estdished” in that‘it would be
clear to a reasonable officer that his conduas unlawful in the situation he confrontéd.in
Kinney v. Weaverthe Fifth Circuit explained the standard requiring that the law be “clearly
established” to defeat qualified immunity:

[A]n official does not losequalified immunity merely because a certain right is

clearly established ithe abstract. It islearly established #t the government may

not deny due process or inflict cruel and unusual pumestts, for example, but

those abstract rules give officials littfgractical guidance as to the legality of

particular conduct. Qualified immunity shdutot be denied unless the law is clear

in the more particularized sense thedisonable officials should be on notice that

their conduct is unlawful. Theentral concept is that &fair warning”: The law can

be clearly established “despite notable factual distinctions between the precedents

relied on and the cases then before tbarC so long as the prior decisions gave
reasonable warning that the conduct theissue violated constitutional righs.

901d. (quotingLion Boulos v. Wilsar834 F.2d 504, 506 (5th Cir. 1987)).
91533 U.S. at 202.

92367 F.3d 337, 350 (5th Cir. 2004).
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Accordingly, a case directly on point is not reedi, but “existing precedent must have placed the
statutory or constitutical question beyond debat®.”

Plaintiff argues that the right to timely reledsm®m prison is clearly established. In support,
Plaintiff citesWhirl v. Kern a Fifth Circuit casé&! In Whirl, the plaintiff was arrested on suspicion
of felony theft and indicted by a grand jUAApproximately two months tdr the plaintiff’'s arrest,
the indictments pending agairise plaintiff were dismisse¥f.Notice of the dismissal was sent to
the sheriff’s office, but the sheriff testified that “he was not apprised of these proceddihgs”
result, the plaintiff remained in jail for almostne months after aktharges against him were
dismissed® The plaintiff brought claims against the sheriff for false imprisonment under Texas
law and for deprivation ofivil rights under Section 1983.Following a trial, a jury returned a
verdict for the sherift®® On appeal, the Fifth Circuit reversed the jury verdict reasoning that a
jailer has “the duty to effedthe inmate’s] timely release!®* The Fifth Circuit further stated,
“Failure to know of a court poeeding terminating all charges against one held in custody is not,
as a matter of law, adequate legalifiesttion for an unautorized restraint*®2 However, the Fifth

Circuit recognized that piler's “duty to his prisoner is ndireached until # expiration of a

9 Morgan v. Swansqr659 F.3d 359, 372 (5th Cir. 2011).
94407 F.2d 781 (5th Cir. 1968).

%|d. at 785.

%d.

71d.

%8|d.

9d.

100 |d

01d. at 792.

102 |d

16



reasonable time for the proper ascertainmeinthe authority upon which his prisoner is
detained.*’3Based on the facts of the caibe Fifth Circuit determinethat the sheriff's ignorance
for nine months after the ternaition of all proceedings agairtbe plaintiff was an unreasonable
time, and therefore held that the district coudwdti have granted plaifits motion for directed
verdict as to liability:%*

Approximately ten years aft&vhirl, in Baker v. McCollanthe Supreme Court addressed
whether the plaintiff's erroneous detiem violated his due process righ#sin Baker, the plaintiff
was stopped for a routine traffic violatiamd arrested on a facially valid warrafftit was later
discovered that the warrant was intended for taepff's brother, who had procured a duplicate
of the plaintiff's driver's licese and represented himself be the plainff during a prior
booking!®’ As a result, the platiff was wrongfully detained for three da}®$.The Supreme Court
held that the sheriff had notolated the plaintiff's due proes rights, reasoning that “a sheriff
executing a valid arrest warrant is not requipgdhe Constitution to investigate independently
every claim of innocence . . . Nor is the officmfintaining custody of the person named in the
warrant required by the Constitution to performearor-free investigation of such a claif?®>

In Douthit v. Jonesthe Fifth Circuit held that “[d]etention of a prisoner thirty days beyond

the expiration of his sentence in the absencdadially valid court order or warrant constitutes a

103 Id

1041d, at 792-93.

105443 U.S. 137 (1979).
10619, at 143.

107 |d

108 Id

10919, at 145-46.
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deprivation of due process$!® However, the Fifth Circuit noted dahwhether a jailer violates the
Due Process Clause by unduly detaining arviddal depends on “the ntext of this case'®*

Recently, inJauch v. Choctaw Countthe Fifth Circuit consided whether detention of a
person for 96 days after arrest, without evendpdrought before a judge for a bail hearing, was
an unconstitutional deprivation of due procEgsn Jauch the county had policy of holding a
person without an arraignment or bond hearing urdilctburt that issued the warrant’s next term
convened?!® The Fifth Circuit held that “indefinite pre-trial detention without an arraignment or
other court appearance” violates the detain€esrteenth Amendment right to due procéss.
Furthermore, the Fifth Circuit determined tha¢ gheriff was not entitled to qualified immunity
because “[t]he right at issue [] walearly established and its couats ‘sufficiently clear’ that any
reasonable official would understand that the Constitution forbids confining criminal defendants
for a prolonged period (months in this cagadr to bringing them before a judge€?

In this case, Plaintiff alleges he was onstitutionally detainedy the OPSO for 13
days!'® Plaintiff alleges that OPSOefendants had a duty to reledaintiff and violated that
duty by detaining him and then transfagihim to the DOC. As noted above Whirl, the Fifth
Circuit recognized that miler's “duty to his prisoner is ndireached until the expiration of a

reasonable time for the proper ascertainmeinthe authority upon which his prisoner is

10 Douthit v. Jones619 F.2d 527, 532 (5th Cir. 198@8h’'g denieds41 F.2d 345, 346 (5th Cir. 1981).

1lyd.

112874 F.3d 425, 427 (5th Cir. 2017).

1131d. at 430.

1141d. at 432, 436.

151d. at 436.

116 Plaintiff alleges that he was physically in the custody of OPSO from June 30, 2016 until July 12, 2016. Rec. Doc.

48 at 3—4. Depending on how the days are counted this would be either 12 or 13 days.
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detained.t'’ Plaintiff alleges that jailers have up48 hours to process an inmate’s release from
custody, and any period exceeding 48 hours is unreasdiBlintiff contends thaBaker;
where the Supreme Court determirtledt the plaintiff's being wrongfly detained for three days
was not unconstitutional, is not an overdetention case and should not be cort$idRegdrdless
of whetheBakeris appropriately classified as an ovetehtion case, the Court must examine the
specific facts of this case, as the Fifth Circuit has recognized that a determination of whether a
jailer violates the Due Process Clause by unduly detaining an individual depends on “the context
of this case*°

Looking at the facts of this case in contéXaintiff has not raised any new facts in the
Second Amended Complaint, but merely re-aketp@se contained in the Amended Compl&iht.
Plaintiff has still failed to sufficiently allegedahOPSO Defendants actedreasonably in light of
clearly established law. Plaifftreasserts his allegation that dmne 30, 2016, Arcyran attorney
for OPSO, emailed OPSO Defendants to regudst the Sheriff gpedite processing for
[Plaintiff's] release.??? Plaintiff continues to aver that Ardis email to OPSO Defendants stated
that Plaintiff “really shouldn’t have to actualserve any time once DOC processes it” and that
Plaintiff's sentence was “one year DOQdit for time served from 2008-preseit Plaintiff

further re-alleges that Sheriff Gusman responiedrcuri’s email within an hour and a half,

117407 F.2d at 792.

118 Rec. Doc. 54 at 11.
119Rec. Doc. 54 at 10-12.

120 Douthit, 619 F.2d at 532.

121 Rec. Doc. 48 at 3.

122 Id

123 Id
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stating that once Plaintiff e a plea and was sentenced, they could have DOC compute his
time 2 That same morning, Plaintiff avers, Capt&lolt responded that he forwarded Arcuri’s
email to Amacker, the DOC Classifications Deputy for OPS@laintiff reasserts his prior
allegation that Amacker responded that he would send Plaintiff's “packet” to the DOC the
following day, which was July 1, 201#8% According to the Second Amended Complaint, the DOC
sent an inmate transfer request to OPSO bn7J2016, setting a trarefdate of July 12, 2016

Taking Plaintiff's allegations as true,a@ppears that on June 30, 2016, OPSO Defendants
were aware that Plaintiff had been sentencedni® year in the custodyf the DOC, but that
Plaintiff would begiven credit for time he previouslyrsed in DOC custody and would not have
to serve any time once the DOC processed Plamtiflease. To expedite Plaintiff's release,
Plaintiff alleges that Amacker then sent Piiiis paperwork to DOC the following day. The DOC
then waited until July 7, 2016, to send an inmatedfer request to OPSDherefore, considering
these allegations against OPSO, it appears tlyatl@ay in Plaintiff's release was caused by the
DOC, not the OPSO. As such, Piiilif has not plead any facts in the Second Amended Complaint
showing that OPSO Defendants actmreasonably in light of any ciiaestablished law. Plaintiff
has not carried his burden dfeging facts that would overcanthe OPSO Defendants’ qualified
immunity defense.

Accordingly, the Court will dismiss Plaifits Section 1983 claims for monetary relief

against the OPSO Defendants iaithndividual capacities. Howeves the Fifth Circuit has held,

1241d. at 3.

125|d. at 4.

126 Id

1271d. at 9.
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neither qualified nor absolute immunity extendstaims for injunctive or declaratory relie®
therefore, Plaintiff’'s 1983 claims against OPSO Defendants for declaratory and injunctive relief
remain.
B. Section 1983 Claim Pursudrio Monell Liability

OPSO Defendants argue that Plaintiff mased no new facts in the Second Amended
Complaint, which, if taken asue, establish a pattern oragtice sufficient to support ionell
claim against Sheriff Gusman. Furthermord?SD Defendants argue thBtaintiff points to
incidents that are not factually similar to this casenpermissibly relies oimcidents that occurred
after the conduct giving rise to this case. Plainitiffturn, argues that Heas sufficiently pleaded
a pattern or prdice to support Monell claim insofar as OPSO Defendants acknowledge that
Plaintiff attempted to allege @attern of overdetention, which ssifficient to support a claim for
Monell liability that is plausible onts face. Further, Plaintiff argues that OPSO does have an
official policy in place, which gges to overdetain defendants.

With respect to a Section 1983 claim aghian entity, the Supreme Court heldvianell
v. Department of Social Services of City of New Yovken execution of a government’s policy
or custom, whether made by itsvimakers or by those whose ediotsacts may fairly be said to
represent official policy, inflictshe injury . . . the government as an entity is responsible under
§ 1983.%2° Moreover, “[a] § 1983 plaintiff. . may be able to recover from a municipality without
adducing evidence of an affirmative decision by poliekers if able to prove that the challenged

action was pursuant to aagt ‘custom or usage’® In order to establisa Section 1983 claim

128 Sinclair v. Fontenqt216 F.3d 1080 (5th Cir. 2000) (citihrissy F. by Medley v. Msissippi Dep't of Pub.
Welfare 925 F.2d 844, 849 (5th Cir. 1991)).

129436 U.S. 658, 694 (1978).

B30 pembaur v. City of Cincinnat#75 U.S. 469, 484 (1986).
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against a municipality, the official policy must the cause and moving force of the constitutional
violation 13! Finally, the “policymaker must have eithactual or constructive knowledge of the
alleged policy.**? A pattern can be considered tantamoumirtofficial policy if the pattern is “so
common and well-settled as torsstitute a custom that fairly represents municipal pofté3The
incidents relied upon must have occurred pridhalleged misconduchd “must have occurred
for so long or so frequently that the coursecohduct warrants the atution to the governing
body of knowledge that the objemtiable conduct is the expectemtcepted practice of city
employees®* Last, the prior incidents must point teethpecific violation alleged in the case at
barl3®

Plaintiff contends that under Sheriff Gusman the OPSO has a pattern of overdetaining
inmatest*® In support of these allegations, Plaintiffes numerous cases &2 he contends the
OPSO overdetained inmat&$In the motion to dismiss, OPSkfendants contend that Plaintiff
has not plead a pattern becauseititidents relied upon by Plaintdfl occurred after Plaintiff's
alleged overdetention and because they are factually disstiilam. opposition, Plaintiff does

not contests this, but rahargues that the incidis Plaintiff relies upomerely need to provide

131 Monell, 436 U.S. at 694.

132 Cox v. City of Dallas430 F.3d 734, 748—49 (5th Cir. 2005) (citPPigtrowski v. City of HoustqQr237 F.3d 567,
579 (5th Cir. 2001)).

133 peterson v. City of Fort Worth, Te$88 F.3d 838, 850 (5th Cir. 2009) (quotiigtrowski v. City of Houston
237 F.3d 567, 578 (5th Cir. 2001)).

B4Webster v. City of Housto35 F.2d 838, 841 (5th Cir.1984) (en banc).

135 peterson 588 F.3d at 851 (citingstate of Davis ex rel. McCully v. City of North Richland HA86 F.3d 375,
383 (5th Cir.2005)).

136 Rec. Doc. 48.
1371d. at 11-15.

138 Rec. Doc. 50-1 at 6—7.
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plausibility to Plaintiff's clams of overdetention and thaPSO Defendants are relying upon the
higher standard to prove Monell pattern, rather than the standard to merely plestbaell
patternts®

In the Second Amended Complaint, Plainaf§o alleges that Sheriff Gusman had an
official policy, which leads to ovdetention of criminal defendantas explained above, Plaintiff
alleges that when a defendant in Orleans Pagisbntenced to the DOC, OPSO takes custody of
the defendant and drives a packet of the defarglpaperwork to Elayn Hunt Correction Center
outside Baton Rougé® Then, according to Plaintiff, OPS@aintains custody over this defendant
until the DOC sends a transfer request fordbfendant and DOC calculates their senteftes.
Plaintiff alleges that this policgoes not deviate when a defendarmnsitled to immediate release,
as Plaintiff alleges that the OPSO waits fimdeely until the DOC informs OPSO that the
defendant should be transferréd.

To establish a claim favionell liability, Plaintiff must demonstrate that a policy or custom
was the cause of the constitutional violattéhPlaintiff asserts that the misconduct in this case,
here Plaintiff's alleged overdetention in OPSOswaused by the policigsactices, and customs
of OPSO , where Plaintiff alleges, OPSO retainstody of defendants sentex in Orleans Parish
until DOC requests the defendant’s transfer. Plhiasiserts that this policy is the driving force

behind the constitutionaliolation as Plaintiffalleges he should have been immediately freed.

139 Rec. Doc. 54 at 8.
140 Id.
141d.
14219,

143 Monell, 436 U.S. at 694.
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Further, Plaintiff's identification of other mates who were overdetained by OPSO, even though
they occurred after Plaintiff's alleged overdetention, grant more platysio Plaintiff's claim of
overdetention. Taking Plaintiff's fagal allegation as true, Plaifithas sufficiently alleged facts
to show that an official policy of the OPSP sad Plaintiff's alleged ovdetention. Accordingly,
the Court will deny OPSO Defendantsotion to dismiss as to Plaintifflonell claim against
Sheriff Gusman.
C. State-LawClaims

In the Second Amended Complaint, Plaintifabrings state-law claims against the OPOS
Defendants for alleged violations of his state constitutional right to due process and liberty, false
imprisonment, negligenceand failure to interven¥! Plaintiff also brings a claim for
indemnification against ShéfriGusman under Louisiana lal#? In the Court’s prior Order on
OPSO Defendants’ motion to dismiss Plaintifisiended Complaint, the Court denied the motion
to the extent it sought dismissalRiaintiff's state-law claims, aswas unclear whether all federal
claims would be dismissed on the basis of qualified immuffitiyn the instant motion to dismiss,
OPSO Defendants seek dismissahlbfclaims against OPSO Defendattsbut do not address
Plaintiff's state-law claims. As such, the Cowill deny without prejudice OPSO Defendants’
motion to dismiss to the extent it seaksmissal of the state law claims.

V. Conclusion

Because Plaintiff has not carried his burdéralleging facts thatvould overcome the

OPSO Defendants’ qualified immity defense, the Court herelysmisses Plaintiff's Section

144 Rec. Doc. 48 at 21-22.
1451d. at 24.
1486 Rec. Doc. 47 at 32—-33.

147 Rec. Doc.
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1983 claims for monetary relief against OPSO Ddéts in their individuatapacities. However,
Plaintiff's Section 1983 claims faleclaratory and injunctive refiagainst OPSO Defendants in
their individual capacities remain, as qualifiednomity does not extend to claims for injunctive
or declaratory relief. Furthermore, because Plainéis alleged facts, which if taken as true, make
it plausible that OPSO Defendants engaged in a policy of unconstitutionally over-detaining
persons and that policy was the driving forgehind the alleged violation of Plaintiff's
constitutional right, the Court hereby denies O fendants’ motion to dismiss, as to Plaintiff's
Monell claim. Last, the Court deniegthout prejudice OPSO Defenala’ motion to the extent it
seeks dismissal of the state-law claims.

Accordingly,

IT IS HEREBY ORDERED that OPSO Defendants’ Motion to DismISsGRANTED
IN PART to the extent that the CouiSMISSES Plaintiff's Section 1983 claims for monetary
relief against OPSO Defendantstireir individwal capacities.

IT IS FURTHER ORDERED that OPSO Defendants’ Motion to Dismi§&DENIED
IN PART as to Plaintiff's claims for declaratorya injunctive relief aginst OPSO Defendants
in their individual capaciéis and as to Plaintiffslonell claim against Sheriff Gusman.

IT IS FURTHER ORDERED that OPSO Defendants’ Motion to Dismi§&DENIED
WITHOUT PREJUDICE IN PART as to Plaintiff's state-law aims against OPSO Defendants.

Jﬂ day of August, 2018.

NANNETTE JOWYYETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT

NEW ORLEANS, LOUISIANA , this
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