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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

DELOACH MARINE SERVICES, LLC CIVIL ACTION
VERSUS NO.1/7-2970
MARQUETTE TRANSPORTAION SECTION “R” (3)

COMPANY, LLC

FINDINGS OF FACT AND CONCLUSIONS OF LAW

l. INTRODUCTION

This case arises ¢ wof a collision betveenthe M/V VANPORT, a vessel
owned by plaintiff Deloach Marine Servicesnd theM/V JUSTIN PAUL
ECKSTEIN (JUSTIN) a vessel owned by defendant Marquette
Transportation Companly The collision resulted in damages to the
VANPORT's cargo in the amount of $1,172,739.3@laintiff paidthe owner
of the cargo the full loss amoumtexchangdor a release of claims against it
and tookan assignment of the ownerslaim to recover the loss from
defendan® On April 6, 2017, plaintiff filed a lawsuiin this Courtseeking

damages andontribution4 Plaintiff allegeghatthe collision was cased by
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defendanst negligence through its employee, the captainhef JUSTIN?
Defendant denies that it was negligent and coudans that the plaintiff,
through its employeethe captain of the VANPORT, was contributorily
negligents

On February 11 and 12, 2019, the Court held a bénah The Court
has jurisdiction over this matter under 28 U.S.G383. After hearing live
testimony and reviewin@ll the evidencepresented by the capab&nd

experiencednaritime lawyers on eachds, the Court rules as follows.

[1. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Background

At trial, Billy Jackson, captain of the JUSTIN, té®d that on January
26, 2016 shortly before 1:00 p.m., the JUSTIN was on thétidescending
bank of the Mississipi River, near mile marker 13With six barges in tow.
The JUSTIN was directly behind the CGB LaPlacetileg facility, a barge
storage areé.Captain Jacksowantedto “flip off” of the river bank andtop

around” the JUSTINwhich involved turningthe ship around to face the

Id.at 31 7.

R. Doc. 5 at 45.

Testimony of Billy JacksonJoint Exhibit 41.
Joint Exhbit 41; Testimony of Matthew Vidrine
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opposite directior?. As was his practice, Captain Jackson made a sgcurit
callto all vessels in the area alerting them gfihtention® Captain Jackson
stated over theesseradioat 12:49p.m.JUSTIN PAUL ECKSTEIN. ®ing

to be delivering six loads around bottom of the Cliplace off the west
bank Turn around heading south. At the time of Captain Jackson’s call,
MatthewVidrine, the captain of the VANPORWas near Bonnet Carré Point
proceeding down river with fourdrges in towi2 Captain Vidrine testified
that he heard Captain Jackson’s radio messagethatithe did not feel an
obligation to espond, because Captain Jackson’s message mwagly
alerting all boat traffic of his intentio#

Tenminutes earlierat12:39p.m.Captain Vidrinehadmade a passing
agreement with a large, oceangoing ship BEATRICE, which was also
travelling downriver. He stateaver the radio, “l wouldnt mind getting you
by me . .. Il pullit back and float® The two captains aged that the

BEATRICE would pass the VANPORT on the VANPORT’s port sidelThe

9 Testimony of Billy Jackson

10 Id.

11 Joint Exhibit 7.

12 Joint Exhibit 4.

13 Testimony of Matthew Vidrine
14 Joint Exhibit 7.
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BEATRICE therefore asked the VANPORT to “favor the bargeetil&s
Captain Vidrine understood that he had to stayetothe CGB Laplace fleet
on the right descending bank swoat theBEATRICE, a large vessel, could
travel in the deepest part of the river chan¥iefThe BEATRICE also needed
to travel closer than iisuallywould tothe rightside of the channel, because
the BEATRICE had a secondpassing agreement with a vessebving
upriver, in which theBEATRICE agreedstay to the right and let the vessel
pass on its port sid®8. Finally, a strong river currentwas pushing the
VANPORT quickly downriver and toward the left descendinghka Thus,
Captain Vidrinehadto turn tovard the right descending band fight the
current®® For all of these reasons, tMANPORT was requiredo travel as
close to the right edge of the channel as possiGkptain Vidrine testified
that, after he made the agreement with the BEATRIR&put thevesselin
idle20 and turnedthe VANPORTtoward the right descending badk.He

thencontinued down river as trBEATRICE began to overtake hir#.

16 Id.
17 Testimony ofMatthew Vidrine
18 Id.

19 Testimony of Samuel Schropp
20 Testimony of Matthew Vidrine
21 Id.
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At 12:54p.m. Captain Jackson made a radio calh®oYANPORT and
initiated the following exchange:

JUSTIN: | straightened her ujmnere with all the traffic coming.

| think youre down far enough now that | can gceald and start

letting her spin.

VANPORT: Yeah, you sure can. I'm just slowed doteget this
ship by me . ..

JUSTIN: Yeah, seeing dsow I'm going to be about abreast here
and | got her crossways, | didn't want to have neyat stuck out
there in nobody’s way.

VANPORT: | appreciate it. | saw that, but | hachéidence?3

Captain Vidrine testified that he understood thosersation to mean that
the JUSTIN would wait for him to pass and top arddehind him24 He
testified that the JUSTIN hatb straighten up to avoid “hlthis traffic
coming,” i.e.,, vesselssuch asthe BEATRICE and the VANPORTS
“Straightened heup” meantthat theJUSTIN hadpulled back against the
bank behind the fleet, out of the navigational chalof the river2¢ Captain
Vidrine therefore understood Captain Jackson to be telimg that the

JUSTIN was out of the navigational channel, atitht it would stay

23 Joint Exhibit 7.

24 Testimony of Matthew Vidrine
25 Id.

26 Id.



underneath the fleet and out of the navigational chredumtil the VANPORT
had safely passet.Captain Vidrine testified that he agreed that th&JIN
could “start or prepare for his spinjecause heahought he was giving
permission for the JUSTIN to “spin in behind [th&NPORT] and fall in
behind [it].”28 He did not know how long it would take the JUSTINth the
cargo it was carrying, to execute the top arounchewver?® Indeed, such a
calculation would have been néaimpossible, becaus€aptain Vidrine
could see the JUSTINNIlyin hisRose Point displa§® This display did not
includean image of the JUSTIN®w.31 Captain Vidrinetherefore did not
have access tmformation required tocalculate the speed at whiche
JUSTINwould turnwhen he gave permission for it to begin turning
Conversely,Captain Jacksonmnnterpretedthe exchange between the
VANPORT and the JUSTIN as creatingh aagreement in which the

VANPORT would say clear of the JUSTIN while the JUSTIdecuted the

27 Id.
28 Id.
29 Id.

30 Rose Point is a marine navigation software progthatallowsvessel
captains to see their vessel’s trajectory as wetha position of other vessels
near them.See Marquette Transp. Co., LLCv. M/V Century Dream, No. 16
522, 2017 WL 677814, at *2 (E.D. La. Feb. 21, 20@#&ferring to the Rose
Point navigédional systemas“the industry standard” that “automatically and
objectively record[s] vessel location and movementa proven indstry
standard electronic chajt

31 Testimony of Samuel Schropp
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top around maneuverlahead of the VANPOR¥ Captain Jackson
understood Captain Vidrine’s statement, “yeah, gaove can’ as permission
to do the top around maneuvemmediately33 He therefore proceeded
immediatelyto begin topping around34 Captain Jacksonestified thathe
thought he had room to top around in front of tlANVYYORTin part due to
Captain Vidrine's atement that the VANPORT héddut back”its speed for
the BEATRICES> He expected the VANPORTo continue running at
reduced speed because that was “whatwaeétalked about when we made
the agreements®

The Court credits both captains’testimony and $inklat they had two
conflicting interpretations of the radio exchande.also finds that he
differing understanding of the radio exchange led the captatiogroceed
into the same spot in the river at the same tinmaehahinking that the other
vessel would stay clear.

B. The Collision

The Rose Point data from the two vessels shows aftat the radio

exchangethe VANPORT continued an essentially straight ceuatong the

32 Testimony of Billy Jackson

33 Id.
34 Id.
35 Id.
36 Id.



edge ofthe navigational channel, huggihgfleet along theight descending
bank3?” The JUSTIN pulled out from the bank and began f{w @aoound in
the VANPORTs path. TheBEATRICE reached theVANPORT at
approximately 12:56p.mitravelling in the middle of the channel on the
VANPORT?'s port side38 The VANPORT could not turn toward the middle of
the river until theBEATRICE had safely passed. The VANPORT’s black box
CCTV footage showshat theBEATRICE did not clearthe front end of the
VANPORT until 12:58, about one minute before théismn.3°

Justasthe BEATRICE was clearthe Rose Point data shows that the
VANPORT began to steer hard to port, away from JRESTINA0 Captain
Vidrine testified that he realized the JUSTIN wasrting into his patlat the
same moment thathe BEATRICE finished passing th& ANPORT 4! He
immediatelytook thevesselout of idle and turnedoward the center of the
channel, away from the JUSYI42 Captain Vidrine radioed the JUSTIN at

this point stating “I hope you're backing dowi¥3 Captain Jackson

37 Joint Exhibit 2; Joint Exhibit 4.

38  Joint Exhibit 40.

39 Joint Exhibit 5.

40 Joint Exhibit 4; Testimony of Samuel Schrapp
41 Testimony of Matthew Vidrine

42 Id.

43 Joint Exhibit 7.



responded, “Roger, roger, I'm backing away from yétu But by the time
Captain Vidrine appreciated the risk of collisiomdacommunicated it tthe
JUSTIN, the essels could not move out of eamtthers way quickly enough
to avoid a collision

Thevesselsollided just before 12:59m 4> The JUSTINs tow hitthe
side of the lead bargaf the VANPORT's tow46 After the collision, Captain
Jackson stated over the radio, “that’'s why | asked whether you thought
it would be allright for me to go ahead and start turning . airl't but six
foot off the bank.*” Captain Vidrine said nothing further over the raéfo

C. Damages

As a result othe collision, Ingramthe owner ofthe VANPORT’s cargo,
incurred damages in the amount of $1,172,73%23®laintiff reimbursed
Ingram for the full amount of this loss and toak assignment of Ingram’s

claim to recover the loss from defendaht.

44 |d.

45 Joint Exhibit 2, Joint Exhibit 4Testimony of Samuel Schpp.
46 Testimony of Matthew Vidrine

a7 Joint Exhibit 7.

48 Id.
49 Joint Exhibit 15 at 1.
50 Id. at 23.



D. Maritime Negligence

Plaintiff argues thatlefendant, through its employ€aptain Jacksgn
negligently caused its damages b1) performing the top around maneuver
before the VANPORT, as the shiptWwithe right of way, had passeand(2)
violating Rule2, Rule5, Rule 7andRule 14of the Inland Navigation Rules
Defendant responds that it was not negligent, dred Captainvidrine was
negligent in (1) violating Rule 2, Rule 5, Rule 6, Rule 7, R8leand Rule 14
of the Inland Navigation Ruleand(2) violating industry custom or practice
of abiding by top around agreements The Court addresses the parties’
argumensin three parts: (Ihegligence under the requirement that seamen
take reasonable caré2) negligence under the Pennsylvania Rule; and (3)
negligence in violating an industry custom or pireet

1 Failureto Take Reasonable Care

“To establish maritime negligence, a plaintiff mus#monstrate that
there was a duty owed by the defendant to the pfibreach of that duty,
Injury sustained byfthe] plaintiff, and a causal connection betweere th
defendant’s condat and the plaintiff's injury” Canal Barge Co. v. Torco Qil

Co., 220 F.3d 370, 376 (5th Cir. 2000) (quotiimgre Cooper/ T. Smith, 929

51 R. Doc. 41.
52 R. Doc. 37; Testimony of Gregory Smith
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F.2d 1073, 1077 (5th Cir. 1991))Even withouta statutory violation, liability
may be imposed simply where there is negligeh&tolt Achievement, Ltd.
v. Dredge B.E. LINDHOLM, 447 F.3d 360, 364 (5th Cir. 20Q63ee also
Movible Offshore, Inc. v. M/V Wilken A. Falgout, 471F.2d 268, 274 (5th Cir.
1973) (“It is enough that the vessel sought to barged had at its disposal
safe means to avoid the collision anejligently failed to do so.{emphasis
in original)). “The applicable standards of care in a colliscase stem from
the traditional conqgets of prudent seamanship and reasonable care’. . .
Stolt, 447 F.3d at 364see also Folkstone Mar ., Ltd. v. CSX Corp., 64 F.3d
1037, 1046 (7th Cir. 1995fholding that seamen have a duty to take
‘reasonale care under the circumstantes

The Court determines that both captamited to adhere to a standard
of reasonable care under the circumstances, butdéf@ndant was morat
fault than plaintiff First, the JUSTIN'decision to perform the top around
maneuver in front of oncoming traffereated the unsafe circumstances that
led to the collision Both parties agree that the VANPORT had the right
way as the downbound vessélCaptain Jackson testified that he heard the

VANPORT make its passinggreement with thBEATRICE.5* Knowingthat

53 Testimony of Matthew VidringTestimony of Billy Jackson
54 Testimony of Billy Jackson
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the VANPORT would soon pass by very close to whheeintended to
perform the top around maneuyéhe JUSTIN should have waitechtil the
channel was clear before topping around. Indeé&@, Eifth Circuit has
recognized thaa party is negligent if ifails to yield toboat traffic with the
right of way, especially when that partsets in motion a course of events
resulting in a collision.Union Oil Co. of Cal. v. Tug Mary Malloy, 414 F.2d
669, 673 (5th Cir. 1969) (upholding trial courtssagnment ofull liability to
defendant because its “failure to yield the rigtitway can properly be
described as that cause which necessarily setsttiner cause or causes in
operation in a natural and continuous sequence’of@ion marks
omitted)). The JUSTIN bears primary responsibility for creating a
dangerous situation in which the VANPORT, alreadsiped to the side of
thechannelby theBEATRICE, was forced to thread a needle between two
other vessels.

Secondthe JUSTIN was negligent iniflag to cleaty communicate its
intent to turn in front of, rather than behind orthe side gfthe VANPORT.
When Captain Jackson made his security call algrather traffic of his
intention to top around, he stated only thatwes“[g]oing to be delivering

six loads around bottom of the CGB Laplace off the vestK and that he

12



would “turn around heading south?” When he spoke to the VANPORT
directly, he stated, “I think you're down far endugow that | can go ahead
and start letting her spire® Neither communication gave any indication of
where in relation to other vesselthe JUSTIN intended to top around. If
anythingthe phrase “l think youre down far enough nandicatedthat the
JUSTIN intended to top around behind the VANPORather than in front
of it. The JUSTIN had an obligation, as the vess@ving out into the
channel in front of downbound boat traffic, to alygacommunicate its
intentions. The VANPORT reasonably assumed, given that the IN$Ed
a duty to yield, that the JUSTIN planned to turrhimal it. It was therefore
the JUSTIN’s duty to communicatéat it intended to turn in front.The
security calland exchange with the VANPORT did adequately convethis
intentto reverse the typical righdf-waypattern The JUSTIN was therefore
negligent in failing to clearly articulate its imtgon.

But the VANPORT wasnegligent in agreeing over the radio that the
JUSTIN could begin the top around maneuver beftve YANPORT had
safely passethe JUSTIN. The VANPORwas favoring the right descending

bank, and Captain Vidrine could see on the vessalse Point display that

55 Joint Exhibit 7.
56 Id.
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the JUSTIN was also along the right descending bden if he reasonably
assumed, basexh Captain Jackson’s use ofthe phrdtéhink you're down
far enough,that the JUSTIN sought to top around behind the PANRT,
Captain Vidrine should have known that it was tawlg for the JUSTIN to
begin its turn. The VANPORWasa mileupriver ofthe JUSTIN during their
radio exchangé’ While Captan Jacksonwas best positioned to know the
speed at which the JUSTIN would turn, Captain Miercould stilldetermine
that the JUSTIN’s tow likely would be pulled intbd channel before the
VANPORT passed the JUST|Mased on the swift currenEven taking the
VANPORT’'s assumption that the JUSTIN would top amdubehind it as
reasonable, the VANPORT was negligent in agreelreg the JUSIN could
start turning before the VANPORWas clear. At a minimum, the VANPORT
should have added a qualifiafong tle lines of ‘as long as you stay clear
until | am past youto its assent

Defendant’s expert testified that the JUSTIN’s ¢demn to top around
was not negligent because there was room for adlélvessels to safely pass
in that stretch of riveP® The Court does not credit this testimony because

Captain Vidrine testified that passing closer te BEATRICE would have

57 Testimony of Billy Jackson
58 Testimony of Gregory Smith.
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been “risky,”and that he would not have felt comé&ble with it even though

it would have been physically possilfeln addition, plantiffs expert gave

a conflicting calculation of the distance betwedre tYVANPORT and the

BEATRICE in the minutes before the collisidf jndicating that there would

not have been room for all three vessels to p&sshe very least, the risk of

collisionincreased wh the addition of a third vessgimultaneously passing

through the same stretch of river as the VADHT, its tow, and the

BEATRICE. A prudent seaman under gexircumstances would therefore

have waited until the ships passaad there was no longsucha risk.

Defendant’s witnesses also testified that the JWBSAWas not negligent

becauseghe JUSTINwasbehind the fleet and outside of timavigational

chanrel before and duringhe collision8! Captain Jackson and defendant’

expert testifiedhatthe VANPORT caused the collision navelling outside

of the navigational channé? The Court does not credthis testimony

becauseeither party presenteslfficient, reliableevidence on thécation

of thechannel's border.Indeed, multiple withnesses agreed that they were

not able to identify the exa&dgesof the navigational channél. Captain

59
60
61
62
63
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Testimony of Gregory Smith
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Testimony of Matthew VidringTestimony of Billy Jackson
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Vidrine testified that he was in the channel at timee of the collisiont* The
Court therefore cannot determimether the VANP®T was slightly inside
or slightly outside of the navigational channelde®sg up to the accident or
at the time of the accidenfAccordingly, the Court finds that the VANPORT
did not negligently travel outside of the channel.

Defendantalso argued thathe VANPORT negligently turned toward
the JUSTIN and negligently increased its speed aéking the JUSTIN that
it was traveling slowly¥> The Court does not credit the testimony that the
VANPORT negligently turned toward the JUSTIN mwegligently increaed
its speedbecause Captain Vidrine and plaintiff's expert abdyl testified
that the current was very strong on the day ofalksion 56 Captain Vidrine
testified that the VANPORT was in idle until only minute before the
collision 87 The Court tlerefore finds that the VANPORT’s increased speed
was due to an increased river current, rather timad@rvention by Captain
Vidrine. Similarly, the VANPORT turned toward the JUSTIN grolecause
the current was pushing the VANPORT toward the api@obanks® Captan

Vidrine had to angle the vesdeward the rightdescendindpankin order to

64 Testimony of Matthew Vidrine

65 Testimony of Billy JacksonTestimony of Gregory Smith

66 Testimony of Matthew VidringTestimony of Samuel Schropp
67 Testimony of Matthew Vidrine

68 Testimony of Matthew VidringTestimony of Samuel Schropp
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maintain a straight patff. Finally, even if the VANPORT had sped up,
Captain Vidrine made no representatiotosthe JUSTIN that he would
continue to idle or slow downHe stated only that, he was “just slowed down
to get this ship by me’? The word “just” implies that Captain Vidrine had
slowed onlytemporarily. Therefore, it was unreaable for Captain Jackson
to interpret Captain Vidrine’s statements as a pomement that he would
continue to travel slowly. Accordingly, the VANPORdId not behave
negligentlyby turning toward the JUSTINor did it negligentlyncrease its
speed.
2. Negligence under the Pennsylvania Rule

In The Pennsylvania, 86 U.S. 125 (1873), thSupreme Court held that

when .. a ship at the time of a collision is in actual @bbn of

a statutory rule intended to prevent collisionssiho more than

areasonable presumption that the fault, if notdble cause, was

at least acontributory cause of the disaster. In such a tage

burden rests upon the ship of showing not meredt ther fault

might not have been one of the causes, or thatabably was
not, but that it could not have been.

Id. at 136.Thus, when a court det@ines that a party has violated a sitiat
or rule, the burden then rests on thelator to prove that fvas not at fault.

See Pennzoil Producing Co. v. Offshore Express, 943 F.2d 1465, 1472 (5th

69 Id.
70 Joint Exhibit 7.
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Cir. 1991). But hePennsylvania Rule is not “a hard afast rule that every
vessel guilty of a statutory fault has the burdémestablishing that its fault
could not by any stretch of the imagination havel lamy causal relation to
the collision, no matter how speculative, improlglor remote.”In re Mid-
S. Towing Co., 418 F.3d 526, 534 (5th Ci2005) (quotingCompania De
MaderasDeCaibarien v. The Queenston Heights, 220 F .2d 120, 1223 (5th
Cir. 1955)). If a violation was not “a contributory and proxineatause of the
damages sustaingdhe Court need not find a party at fault even wtibey
violated a statute or ruldd.

The Court finds that both captains violated Rulead that these
violations caused the collision. Rule 2 provid{s,)othing in these Rules
shall exonerate any vessel, or the owner, mastecrew thereof, from the
consequences of any neglect to comply with thesledfor of the neglect of
any precaution which may be required by the ordynaractice of seamen,
or by the special circumstances of the case.” 33FRC § 83.02.As already
discussed, the JUSTIN violated the ordinary practod seamen when it
failed to yield to oncomingvesseltraffic and attempted to execute a
maneuver that wassky under the circumstances, as welivdsen it failed
to clearly expess its intention to travel in front of the VANPOR The

VANPORT violated the ordinary practice of seamenrewht gave permission

18



for the VANPORTto beginto top around in an unsafe location. But because
the JUSTIN created the unsafe situation, its @aptgavean ambiguous
statement of what he intendeand becaus¢he JUSTINwas in a better
position to evaluate how quickly it would execubettop around maneuver,
the JUSTIN bears more fault.

The Court also finds that the JUSTIN, but not th\¥Y ORT,violated
Rule 14(d). A head on situationin which one vessel is travelling upstream
and the other downstream, is governed by Rule 14[(ld¢ Ruleprovides, “a
powerdriven vessel . . proceeding downbound with a following current
shall have the righof-way over an upbound vessfnd]shall propose the
manner of passadge33 C.F.R. § 83.14. The VANPORTad the right of way
as the vessel moving downriver. The JUSTIN viotaRule 14(d)when it
performedthe top around maneuver in front ife VANPORT, the vessel
with the right of way Captain Jackson acknowledged that the VANPORT
and othervesselswere going to beéabout abreast here andgot her
crossways. If the downbound vessels had the right of way, JRETIN
should have waited until they passed and the nwes clear to perform the

top around.

71 JointExhibit 7.
19



Defendant argues that the VANPORT also had an abbg under
Rule 14(d) tqoropose a manmef safe passage after it receivded JUSTIN'S
radio call’2 But the VANPORT had no obligation to progp®ma safe manner
of passagebecause the JUSTIN never indicated its intentiotuta in front
of the VANPORT. As discussed, it was reasonabletiee VANPORT to
understandthat the JUSTIN would turn behind, ibased on Captain
Jackson’s language and the JUSTIN's obligationieddyunder theRule 14
The VANPORT had no obligation to propose a safe mnerof passagentil
it had notice that the JUSTIN was planning to mové&ont of it.”3 Captain
Jackson’s security call and exchange with the VANRHQIo rot constitute
notice, because neither communication included enuycation that the
JUSTIN would proceed in front of the VANPORThe Court found that it
wasreasonable for Captain Vidrine tinderstandhat the JUSTIN would
turn behind the VANPORT, eveafter his discussion with Captain Jackson
Thus,the VANPORTdid not have appropriate notitdeat the JUSTIN would
turn in front of it, and it therefore hatbobligation to propose a safe manner

of passage under Rule 14.

72 Testimony of Gregory Smith
73 Testimony of Billy Jackson.
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Finally,the parties’argumestundeRules 56,7,and8 arepredicated
on which captain had the proper understanding @f tooproceedbased on
his interpretation of theaptainstadio exchange. Accordingly, the parties’
violations of these rules do not change the Cowtalysis. The Court has
already determined thaCaptain Jackson was negligent in starting to
perform the top around maneuyand that Captain Vidringhould not have
allowed the JUSTIN to start its turn before the VABIRT had passed

Rule 5 provides thatcaptins have an obligation tdat all times
maintain a proper loclkut . .. so as to make a full appraieél . . the risk of
collision.” 33 C.F.R. 8§ 83.05Rule 6 provides that vessels must “at all times
proceed at a safe speed.” 33 C.F.R. § 83.06le Ryprovides that captains
mustuse “all available means . . . to detenm if risk of collision exists. 33
C.F.R.8§83.07 Rule 8 provides that captains must take appropr&ten
to avoid collision. 33 C.F.R. § 83.08Plaintiff's expert argued that the
JUSTIN violated Rule 5 when it failed to hold updar the fleet until the
VANPORT had passed. Defendant’s expert argued that the VANPORT
violated Rule 5 when it failed to steer away frome tJUSTIN in the minutes

after the radio exchang®é. Defendant’s expert also argued that the

74 Testimony of Samuel Schropp
5 Testimony of Gregory Smith
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VANPORT violated Rule 6 by increasing its speecrathe radio exchangé.
Finally, he argued that the VANPORT did not takepeqpriate action to
determine whether a risk of collision ebed and to avoid the collisiomnder
Rules 7 and 8, because the VANPORT continued teelralong the fleet edge
of the channel”

The Court has alreaddeterminedvhat could have been done by each
captain to avoid the collision. In accordance wihiese findigs, neither
captain violated Rule 5. Bottaptainkept a lookout and were aware of the
other vessel's positiohefore and duringheir radio exchanges evidenced
by their communicationThe Court also finds that the captains kept a prope
lookout afte the radio exchange. But even if the captains faddd to keep
a lookout after their exchange, their mistake wonlut have affected the
outcome. The VANPORT was unable to turn away friltma JUSTIN until
the BEATRICE had fully passed it. And thever current prevented the
JUSTIN from halting the top around maneuver onaeas underway. Thus,
once each captaircommitted to proceed in a manner consistent with hi
understanding of what the other captain was goindd, a proper lookout

could not havaverted the collision that the misunderstandingrsetotion.

76 Id.
" Id.
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In addition, & already discussed, tMANPORT was not traveling at
an unsafe speed. Captain Vidrine put WWANPORT in idle as soon as he
reached an agreement with the BEATRI@Ed he did not remove the vessel
from idle until a minute before the collisioiis increased speed wdse to
a fast river current. Finally, both captains vield Rules 7 and 8 for the
reasons that the Court has already enumerated. JUSYIN should have
assesed the risk of collisionand waited to perform the top around
maneuvey or communicated his intent to turn in front of tWANPORT
more clearly. The VANPORT should have told the JU&not to top around
before it had passed the JUSTINhe Court therefie finds thatheserules
do not changehe Court’sconclusions about the nature of the parties’
negligence

3. Negligencein Violating an Industry Custom or Practice

Defendant’s expert testifiethat Captain Jackson’s exchange with the
VANPORT established a top arourareement, and thahe VANPORT's
violation of the agreemeist terms caused the collisiof A passing
agreement othis kind must be established by facts in the recofde 2

Admiralty & Mar. Law § 14:3 (6th ed.) (“In order teely on custom, a party

should plead and prove it as a fact applicablehia particular instance.”).

8 Id.
23



The Court finds that defendant has not m&burden bestablishing (1jhat
top around agreements are a recognized typawvigationakgreement(2)
the requirementso form and execute a top around agreemand (3) that
a top around agreement of the kind defendant dessrexisted between the
VANPORT and the JUSTIN.

First,defendants did not establish tHabp arounnd agreement$as a
species ohavigational agreemenéxist as a matter of custom or practice in
the maritime industry The existence of such a maritime custom or practice
was disputed at trial. While ship captainamay make various types of
agreements when a vessel plans to top adoudefendant did not
convincingly show that a “top around agreementtimsversally recognized
as a category of navigationagireement. Plaintiffs expert Samuel Schropp
testified that, while top around maneuvers are campand he was familiar
with hold up agreements, he had never heard of a top arogneement
before this casé In addition,defendant’s expert testified that an agreement
was formed between the VANPORT and the JUSTIN is thstancebuthe
did nottestify to the common characteristiostop aound agreements in
the industry Nor did Captain Vidrine acknowledge his awarenes$ top

around agreements as a categoffpavigational agreementsAs a general

79 Testimony of Samuel Schropp
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matter, {c]Jourts do not favor giving effect to klc customs involving
deviatins’ from the rules of navigation, and they keaan exception only
when the customs ‘are firmly established, and wailderstood.” Hal
Antillen N.V.v. Mount YmitosMS, 147 F.3d 447, 451 (5th Cir. 1998) (quoting
The Giove, 27 F.2d 331, 332 (5th Cir. 1928)). The Fifth cit has
overturned a district court’inding that a custom existed when “[tlhere
[wag highly contradictory testimony concerning the existence or
nonexistence of th[e] alleged custom in [the] watay.” 1d. The Court
therefore finds that defendant did not presentisiefit proof of top around
agreements as a practice knogenerally toseamen.

Even if top around agreements areegularcustom or practice of
mariners on the Mississippi Rivergféndantdid not establish thaa top
around agreement allowed it to top around in fraitthe VANPORT
Captain Jacksonestified that the top around agreement allowed ham
immediately move into theavigational channel and thdte VANPORTwas
obligatedto “stay clear” ofthe JUSTINregardless of the JUSTIN®osition 80
Defendant’s expert similarly testified that the egment between the

VANPORT and the JUSTIMandated thathe VANPORT “stay clear$? But

80 Testimony of Billy Jackson
81 Testimony of Gregory Smith
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Captain Jackson neweold Captain Vidrine that havas to stay clear while
Captain Jacksontopped around. Indeed, Captain Jacksomnmade no
indication of where, in relation to the VANPORT, tveuld top around?

Nor did thedefendanestablish that a duty to “stay clear’aa implied
aspect of all top arouh agreements, if top around agreements exist
Defendant’s expert testifiethat when topping around, “[iJt is comman .
to [place] a radio security call to get any integexsor concerned vessels in
the area to respondand to“make sure the traffis clear[and]you have the
room to .. top around’83 Defendant’s expert also testified that the ordinary
practice of seamen is to “give [a vessel toppinguaxd] plenty of room to
accomplish that maneuver safebt.'General practices of (1) placing sety
calls alerting traffic of an intent to top arouradthd (2) staying clear of vessels
topping around do not indicate that top around agreensm@iways
implicitly convey to an upstream vessel thatntust stay clear while a
downstream vessel performda@p around maneuven front of it. Further,
the defense expert’s account of these duties wasordirmed by any other
evidence in the recorahor has the Court been able to find any referenae

“top around agreement”in the case lafhe Court theefore does not credit

82 Joint Exhibit 7.
83 Testimony of Gregory Smith
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Captain Jacksor’ testimony that he was entitled to assume that the
VANPORT would stay clear of him based on the altkg®mp around
agreement.

Finally, even ifdefendant proved that top around agreements wieh th
featurest suggessexist in industry practicalefendant did not establish that
sucha top around agreement was formed between the VARIP@nd the
JUSTIN. Defendantprovided no evidence dhe words required to form a
top around agreementCaptain Vidrine reasonably didot understand the
exchange between the two vessels as an agreemanteéquired him to
yield.85> Captain Vidrine had the right of way, and Captaiackison’s
language indicated th&teintended to turn behind tiMANPORT. Captain
Jackson’s ambiguous langge is not enough to constitute an offer for an
agreemento be allowed to proceed first, especially giveatthe was in an
unsafe position in front of oncoming traffic whesther captains would not
expect him to be topping around. u$ the Court doesiot find that an
agreement was formed because there was no mutdairstanding between
the two captains as to what had been agreed upomexact exchange such
as this onedoes notoverride the JUSTIN’sobligation to yield to the

VANPORT as the downbound vessel with the right ajpwnder Rule 14(d)

85 Testimony of Matthew Vidrine
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SeelnreSettoon Towing, LLC, No. 14499, 2016 WL 9447753, at *8 (E.D.
La. Mar. 21,2016) (holding that release fronpassing agreement did not
allow a vessel to top around in violation of thdamd Rule$; 33 C.F.R. §
83.14

E. Allocation of Fault

When both parties have acted negligently, “[l]iatil. . . must be
apportioned according to the comparative faulh&parties’ Pennzoil, 943
F.2d at 1472 “Apportionment is not a mechanical exercise thdapends
upon counting up the errors committed by both peesitiStolt Achievement,
447 F.3d at 370. Instead, a court must consitlee humber anduality of
faults by each party” as well dshe role each fault had in causing the
collision.” Id.

Here, while both parties are at fault, the JUSPlElyed a larger role in
causing the collision. The JUSTIN moved into theaenel in front of
downstream traffic without taking due care andiwmlation in Rule 14(d) and
Rule 2 andCaptain Jacksodid not communicathisintent to move in front
of the VANPORT. While the VANPORT shares faultgiving the JUSTIN
permission to begin topping around, the JUSMAds best positioned to
knowhow long it would take for it to complete the mawer, and how much

space it would need. It therefore is primarilypessible for determining
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whether it was safe to begin the top around while YANPORT was
upstream. Finallythe Court does not find thath ageementvas established
to permit the JUSTIN and its six barges to revedgections in front of
oncoming traffic

The Court ultimately concludes that the JUSTIN ietiéd an unsafe
maneuver in high current and congested waters,ibedpected the other
vessels in the river to make the situation worlkheTCourt therefore finds
Marquette, as the owner of the JUSTIN,%% at fault, and it finds Deé&xh,

the owner of the VANPORT,®% at fault.

[11. CONCLUSION

For the foregoing reasons, the Court finds thathbcaptains were
negligent in the January 26, 2016 collision. Defant Marquette shall bear
70% of the total damages sustained by Ingram, amdhfiff Deloach shall

bear he remaining 8% of the costs.

__,4;4_?[4—_.4;___

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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