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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RACHAEL GAMBEL * CIVIL ACTION
VERSUS * NO. 17-3098

ELI W. TULLIS, JR. SECTION “L" (4 )

ORDER AND REASONS

Pending before the Court are cross motions for summary judgn@mthe one hand,
Defendant requests the Court to affirm a corporation board’s vote to removdfRiaiatmanager.
Rec. Doc. 39.0n the other hand, Plaintiff asks the Court to void the corporation board’s vote to
remove her as a manager, arguing that Defendant did not garner the nebesshojdiote for
hertermination Rec. Doc. 47. The Court held oral argument on the instant matter on January 31,
2018. Having considered the parties’ arguments, submissions, and applicable law, the Court now
issues this Order and Reasons.
l. BACKGROUND

This case arises from a disagreement between thmaoagers of Ragweed, LLC
(“Ragweed”) in which Plaintiffnowrequests the Court to dissolve the corporati@ec Doc. 1.
Ragweed was established by Deborah and Eli Tullis, Sr., who distributed ishdresompany
among their children and various heirs. Rec. Doc. 1 at 7. Plaintiff Rla6hebel, a Louisiana
resident,is (or was)a managemember of Ragweed, a Louisiana company. Rec. Doc. 1 at 3.
Defendant Eli W. Tullis, Jr., an lllinois resident, is alsmanageimemberof Ragweed. Rec.
Doc. 1 at 3.

Ragweed is an investment veleiakith mostly cash assets that Plaintiff invested and
managed for the benefit of the members. Rec. Doc. 1 at 6. RagwaekdGsgovernedby the

company’s Articles of OrganizationRec. Doc. 1 at -2. The company has no operating
1
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agreement. Rec. Dot.at 2. The Articles of Organization specifically proh#bimembers from
receiving distributions upon withdrawal or resignation from the company. Rec. Doc.1 at
Members who wish to cease involvement in the company may transfer their sharegher
member. Rec. Doc. 1 at 6.

A dispute arose between Plaintiff and Defendant concerning the distribution of the
company’s assets. Plaintiff agreed to distributetagseany member who requestddefendant
however disagreed, citing the objection ofi Eullis Sr. and his desire to provide Heamily with
investment sharesnot cash. Rec. Doc. 1 at 2, 7; Rec. Doc138-4

A. Vote to Dissolve Ragweed

In January 2017, Plaintiff called for a special member meetingre the company’s
members voted, in proportion to their percentage of shares and some by proxy, to dissolve the
company. Rec. Doc. 1 at 2.

In March2017, however, Defendant continued to object to the dissolution of the company
and—with majority support oRagweed’s membersvoted to nullify the January vote. Rec. Doc.

1 at 2. Plaintiff believes she is authorized and obligated to dissolve the company @natelist
the funds as a result of the January special member meeting vote. Rec. Doc. 1 at 11.

Thus,in April 2017, Plaintiff initiated this lawsuit, seeking a declaratory judgment that
Ragweed was dissolved by consent of its members and that she may distribaieghays
funds and wind up its affairs. Rec. Doc. 1 at1¥p,Plaintiff arguethat tre company wagroperly
dissolved based on the vote at Jlamuary 2017 special member meetifge Rec. Doc. 1 at-3.
Alternatively, Plaintiffaversthat judicial dissolution should be appropriate if the Court were to
find the special member meeting diot achieve that effect. Rec. Doc. 6 at 17. Defendant filed a
motion to dismiss, arguing that 18 of the 25 members did not wish to dissolve the company and

that the votes at thianuary 2018pecial member meeting were not valid. Rec. Dacab 1.
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In August 2017,He Court granted in part Defendant’s motion to dismiss. The Court held
that Ragweed was not effectively and legally dissolved in January 2017 bdwaSsxtetary of
State had not issued a certificate of dissoluierrequired by state lawThe Court held: To
legally terminate a Louisiana LLC, the company must adopt articles oludiss (La. Rev. Stat.

§ 12:1339), liquidate the company’s business (La. Rev. Stat. § 12:1336), adopt a certificate of
dissolution (La. Rev. Stat. 8 1340), and file those adieed certificate with the Louisiana
Secretary of State (La. Rev. Stat. 88 389" Afterward, the LLC must obtain a certificate of
dissolution from the Secretary of Stat@.he issueremains however, as tavhether judicial
dissolutionis warranted.

B. Vote to Remove Plaintiff as Co-Manager

Following the Court’'sleterminatiorregarding the company&atus on October 4, 2017,

a special meeting was held by Ragweed’s members to consider whetheff Bamild be
removed as manager. Rec. Doc:138t 1. Eighteen of 25 members, who holdpéBcentof
Ragweed’smembershignterest voted to remove Plaintiff as a-ooanager of Ragweed. Only
Plaintiff and Plaintiff's husband, children and sister dissented.

After this vote Plaintiff amended hecomplaint,allegingherremoval was impropeand
contradicted the company’s Artad of Organization.See Rec. Doc. 35 at 3.Specifically, she
argues that she cannot be removed withoytéfsent of the vote because she is expressly named
as a ceamanagein the Articles of Organization. Thus, according to Plairtif, removahmourns
to an amendment olie Articles which requires a vote of #&ercent of the members
. PRESENT MOTION S

Before the Court are cross motions for summary judgment concerning the issue of
Plaintiff's removal asa ceamanager. Defendant moves for partial summary judgment to dismiss

the claims in Plaintf's supplemental and amended complaiRec. Doc. 39. Defendant argues
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that Plaintiff's removal was proper becau38 out of 25 members, who hold -p2rcent of
Ragweed’smembershipinterest,voted to remove Plaintiff. Rec. Doc. 39 at Rleanwhile
Plantiff moves for partial summary judgmerarguing thashe can only be removed with a vote
of 75-percentor more membership interests, ahdsher removakhould benulledand voicd
Rec. Doc. 47.

1. LEGAL STANDARD

A. Summary Judgment

Summary judgment is appropriate when “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine istuamgmaterial fact and
that the movant is entitled to judgment as a matter of |&@eldtex Corp. v. Catrett, 477 U.S. 317,
322 (1986) (citing Fed. R. Civ. P. 56(c)jitle v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir.
1994). When assessing whether a dispute as to any material fact exi€sutheonsiders “all
of the evidence in the reabbut refrains from making credibility determinations or weighing the
evidence.” Delta & Pine Land Co. v. Nationwide Agribusiness Ins. Co., 530 F.3d 395, 398 (5th
Cir. 2008).

Under Federal Rule of Civil Procedure 56(c), the moving party bears the litcen of
“informing the district court of the basis for its motion, and identifying thosdagnartof [the
record] which it believes demonstrate the absence of a genuine issue of rfeatetialel otex,
477 U.S. at 322. When the moving party has met its Rule 56(c) burden, “[tHmowamt cannot
avoid summary judgment . . . by merely making ‘comghy allegations’or ‘unsubstantiated
assertions.” Calbillo v. Cavender Oldsmobile, Inc., 288 F.3d 721, 725 (5th C2002) (quoting
Little, 37 F.3d at 1075). “The mere existence of a scintilla of evidence in support of thi&'plaint
position will be insufficient; there must be evidence on which the jury cousdmedly find for

the plaintiff.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 253 (1986)All reasonable
4



inferences are drawn in favor of the nonmoving party, but a party cannot defeat sumgrasnud
with conclusory allegations or unsubstantiated assertidngtle, 37 F.3d at 1075. A court

ultimately must be satisfied that “a reasongbftg could not return a verdict for the nonmoving
party.” Delta, 530 F.3d at 399.

B. Louisiana Revised Statute§ 12:1313

Louisiana Revised®tatutes§ 12:1313governs the election and removal of managers of
limited liability companies in LouisianaUnder 8§ 1313(2)“any or all managers may be removed
by a vote of a majority of the members, with or without cause, at a meeting calted sy for
that purpose.”

IV. DISCUSSION

At issue is whether Plaintiff wagoperlyremoved as conanager unde§ 12:1313. Under
81313, managers of a corporation may be removedigjarity vote “unless otherwise provided
in the articles of organization.” La. R.S. 12:13T3e clear language of the statute indicates that
managers may be removed or elected by a majority unleskeamoethod is providety the
articles or operating agreemenn other words, fog 1313to not apply, the company’s Articles
of Organization would have to provide another method for remamre{ectingmanagers.

Indeed, Louisiana courts have determined ghaBl3does not apply in caseghere the
Articles of Organization explicitly designatie process for removal. For instancdyletro City
Redevelopment Coalition, Inc. v. Brockman, an amendment to the company’s Articles of
Organization explicitly stated: “Members, by voteMe#Embers holding at least thirty three percent
(33%) of the Percentages then held by Members . . . may remove the Presidentriigeén &8
S0.3d 495, 502 (La. Ct. App. 1 Cir. 2014). In that case, a majority membership vote was not
necessary to remove its preside&8-percent was sufficientld. at 501.

Furthermore, irDavid Mortuary, LLC v. David, the Louisiana Court of Appeal for the
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Third Circuit found tha® 1313appliedwhen a company’s Articles of Organization stated that
managers “shall serventil his or her resignation or removal.” 194 So.3d 826, 830 (La. Ct. App. 3
Cir. 2016). In David, even though the emanager was named in the Articles of Organization, the
court held that the board only needethajority vote to remova cemanager undeg 1313. See
generally id.

In this casePefendant argues summary judgment is proper because there is no genuine
dispute concerning Plaintiff’'s removal angygestshat Plaintiff'sargument isvithout legal merit.
Rec. Doc. 39.Defendanfurtherargues thakouisana Revised Statu&12:1313, which governs
the election and removal of manageféimited liability companies, applies. Rec. Doc-Bat 2.
Defendansaysthat because over gfercenpf the membership interests voted to remove Plaintiff,
the requirements of the statute were met. Rec. Det.e&842.Additionally, Defendanhighlights
that both he and Plaintiff are namedrmatial managers in the company’s Artislef Organization.
Rec. Doc. 39l at 10. Defendant argues this designation merely means they were the @érgeto s
as managers of the company, and does not grant them special imoningightened standafolr
removal. Rec. Doc. 391 at 10.

Plaintiff, however,suggststhat Louisiana Revised Statu§el2:1313does not apply in
this case. Rec. Doc. 4Plaintiff arguesthat the statutes governitignited liability companies
only apply when the company documents do not address the issue. Rec. Dat.147Plaintiff
asserts thaRagweed'#Articles of Organizatiomddressethe issue of removalith regards to her
Rec. Doc. 471 at 9. Because Plaintiff is named in the Articles, sl@msthat an amendment to
the Articles vote is required for her removal, a vote teguires at least #percent of its
membership interest.

Article Il of the company’s Articles of Organizatictates

The Company shall be managed by Managers, initially Eli W.
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Tullis, Jr. and Rachael Tull&amble, and the Managers shall be

elected by the Members as provided in the operating agreement of

the Company.
Rec. Doc. 3% at 4. Ragweed has no operating agreement. Additionally, the Articles of
Organization provide a mechanism tbe amendmergrocess in Article VII, which states

The approval of Members holding sevefitye percent (75%) of the

outstanding Shares entitled to vote shall be required to amend these

articles of organization.
Rec. Doc. 394 at 5. Plaintiff avers thathe process enumerated in this amendment process should
apply to the process of removimgr as a managerFurthermore, at oral argument, Plaintiff
represented to the Court tratintention of the latdeborah Tullis, who created Ragweed with
the elder Tullis, is tareate a higher threshold to replace the managers, so her daughter from a past
marriage—Ms. Gambel-would be afforded more protection from removlaintiff believeghat
an amendmertb the Articles of Organizatiomould be necessary for removing eitloéthe initial
mangers named in the Articles of Organizatidrerself or Defendant Because a #percent
super-majority was not obtained for the vote, atgpies thashe was improperly removed.

The Court begins with the basics. Hedrgaintiff urges theCourt toembarkon a fact
finding expeditionto decipher the latBeborah Tullis’s intent in establishing Ragweed with her
husbandand her purpose of setting a higher threshold for removal of Ms. Gaifibelintent of
the partieshowever, is relevant only when a document is ambiguous.

As theLouisiana Civil Code providesvhere “the words of a contract are clear and explicit
and lead to no absurd consequences, no further iatatipn may be made in search of the parties’
intent.” La. Civ. Code art. 2046.Ragweed’s Articles of Organization are interpreted under
Louisiana’s weHsettled law governing contract&ee LSA R.S. 812:1304(A).“Contracts have

the effect of law forthe partiesand the interpretation of a contract is the determination of the

common intent of the parties. Andersen v. Succession of Bergeron, 217 So.3d 12481256(La.
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App. 1 Cir. 4/12/17) (citations omitted)The First Circuit Court of Appeal recentheld in
Andersen v. Succession of Bergeron that the interpretation of an LLC’s articles of organization is
subject to the rules of contract interpretation to determine the parties: intent

The reasonable intention of the parties to a contract is to lghtsou

by examining the words of the contract itself, and not assumed.

When the words of a contract are clear and explicit and lead to no

absurd consequences, no further interpretation may be made in

search of the parties’ intent. Common intent is determined,

therefore, in accordance with the general, ordinary, plain, and

popular meaning of the words used in the contract. Accordingly,

when a clause in a contract is clear and unambiguous, the letter of

that clause should not be disregarded under the pretpxtrsding

its spirit, as it is not the duty of the courts to bend the meaning of

the words of a contract into harmony with a supposed naat®

intention of the parties.
Andersen, 217 So.3d at 12567. “Most importantly, a contract must be interpretea @@mmon
sense fashion, according to the words of the contract their common and usual smmifitc at
1257. If a contract provision is susceptible to different meanings, Louisiana cuillristerpret
it to have “a meaning that renders the provision effective, and not withhaheenders it
ineffective.” Id. “Each provision in a contract must be interpreted in light of the other provisions
so that each is given the meaning suggested by the contract as a wthole.”

Here, by its plain languag Ragweed’s Articles of Organization appoints Plaintiff and
Defendant agnitial managers-not permanent managersPlaintiff's argumentignores the
prevailing meaning of the word “initially” as it is used in Ragweed’s Articlébe generally
prevailing neaning of the word “initially” ilear As Defendant points out ritially,” the adverb
form of “initial,” means “at the beginning;of or relating to the beginning,” “incipient,” “placed
at the beginning,” or “first.” See Cambridge Dictionary
(httpsi/dictionary.cambridge.org/us/dictionary/english/initially)see also Merriam-Webster

Dictionary (https://www.merriarrwebster.com/dictionary/initial).The Articlesof Organization
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states that“the Company shall be managed by Managers, initially Eli W. Tullisaid Rachael
Tullis Gambel . . ” Nothing in the Articles suggest that Plaintiff or Defendant are accorded
heightened standard for their removal: they serve as managers, aadyli@ther manager, are
subjectto removal as provided by 1313 or otherwise enunciated in a company’s Articles of
Organization or operating agreement.

The Court’s interpretation comports with existing corporate law and practiceler
Louisiana law, a newlyormed limited liability company must select initial negers, and must
submit the names and “municipal addresses” of each initial manager to thehagiscretary of
state in either its articles of organization, initial report or a supplementarmt.reé§ee La. Rev.
Stat. § 12:1305(E)(4)see also La. Rev.Stat. § 12:1312(D) (noting that a company’s initial
managers may be listed in its articlesh Louisiana LLC is not required to name its initial
managers in its articles of organization, but it may do so, and the law is devoilsafggestion
that thisconfers any special status or immunity upon those initial manageed.a. Rev. Stat.
81305(C)(2) (articles of organization “may detth . . .[a] statement of whether and to what
extent the limited liability company will be managed by managerse®;also La. Rev. Stat.

§ 12:1312(D).

Plaintiff attempts to force an argument to protect her manager status, but ecagpiogate
practice and law simply do not support her effort. And Ef&inas not presented any case or
persuasive argumetd support her posture. In fact, this Court finds that her interpretation would
lead to absurd results.The concept of naming an LLC’s initial management arises from
Louisiana’s business corporation statutésuisiana’s LLC law generally draws on te&ate’s
corporate statutes, but is designed to offer less formality and more flgxibilibuisiana entities.

8 La. Civ. L. Treatise, Business Organizations 8 44:1 (“most of the filing and otnetasgof-

staterelated rules came, with only minor changes, from the former Louisiana Business
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Corporation Law.”) The corporate statutes clearly anticipate that entities will name their initial
management in their formation articles, and contain no indication that this actiorcutadae
company’s abilityto later remove those named individuaBe La. Rev. Stat. 8§ 12:202(B)(1).
Louisiana corporate law specifically allows companieshame their “initial directors~the
corporate equivalent of initial managers in the LLC contdrt the corporation’s @icles of
incorporation.ld. By doing so, the company does not confer any permanapieciaktatus upon
these initial directors solely by naming them in the corporation’s artigéed.a. Rev. Stat. §2:1-
808 (outlining broad shareholder removalveo over directors).In fact, the law anticipates that
these initial directors will serve limited terms, regardless of whether theyaanednin the
company’s articles.See La. Rev. Stat. § 12:805(A). To apply Plaintiff's interpretation would
give initial managers more protection and power than intended.

Because Ragweed’s Articles of Organization does not provide for a processotere
managers, this Court concludes tBdt313 applies here. Accordingly, Ragweed’s October 2017
board vote to removelaintiff as a camanager is valid only a majority vote was needed
V.  RULE 56(F)(3) SUA SPONTE NOTICE

Under the current version of Federal Rule of Civil Procedure 56(f), effectiveniier
2010, adistrict court may grant summary judgmesola sponte. See Fed. R. Civ. P. 56(f)
Specifically, Rule 56({8) permits a court to grant summary judgment on its own after identifying
for the parties material facts that may not be genuinely in digfigegiving noticeof its intent
to do so and a reasonaltimefor partiesto respond.ld.

As the Court noted in its August 2017 Order and Reasons, the only issue that remains is
whether judicial dissolution of Ragweed is warrant&de generally Rec. Doc. 15.Louisiana
Revised Statut&@ 12:1335 provides fojudicial dissolution of a limited liability company when

“[o]n application by or for a member, any court of competent jurisdictiondeagee dissolution
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of a limited liability company whenever it is not reasonably practicablertg ca the business in
conformity with the articles of organization or operating agreemé&haintiff's reason for seeking
judicial dissolution is the inability of the eamanagers to decide whethtbe company should be
dissolved.

Now, because Plaintiff is no longernaanager and Defendant is the sole manager of
Ragweed, tb Courtbelievesthat judicial dissolution isiot availableas a remedy Accordingly,
the Court hereby notifies the parties that it is considering granting summegrgguatsua sponte
to Defendant pursuant to Rule 568) because there is no longer irreconcilable differences
between the conanagers sucthat it is “not reasonably practicable to carry on the business” of
Ragweed. Plaintiff may fileraoppositionbrief, no later thar30 days from the issuance of this
Order. If Plaintiff files such a brief, Defendant may file a reply wittindays. If Plaintiff fails
to file a timely briefthenthe Court will issue an Order granting summary judgment to Defendant.
VI. CONCLUSION

Based on the foregag, accordingly,

IT IS ORDERED that Defendant’s motion for partial summary judgm@tec. Doc. 39)
is herebyGRANTED.

IT IS FURTHER ORDERED that Plaintiff’'s motion for partial summary judgmé€Rtec.
Doc. 47)is herebyDENIED.

IT IS FURTHER ORDERED that Plaintiff may file an opposition to the Court’s Rule
56(f)(3) sua sponte notice within30 days from the issuance of this Order. If Plaintiff files such a
brief, Defendant may file a reply within 10 days. If Plaintiff fails to file a tineief, the Court

will issue an Order granting summary judgment to Defendant, and this case aviihbiesed.
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New Orleans, Louisiana, thith day ofFebruary 2018

o &l

ELDON E. FALLON
United States Districtutige
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