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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

HENRY LUWISCH, CIVIL ACTION
Plaintiff

VERSUS NO. 17-3241

AMERICAN MARINE CORPORATION, SECTION: “E” ( 5)
Defendant

ORDER AND REASONS

Plaintiff Henry Luwisch filed a complaint in thiso@rt seeking damages and
maintenance and curbenefits for injuries allegedly sustained while working for
Defendant American Marine Corporation a&d the M/V AMERICAN CHALLENGER 1
Defendantfiled a motion forpartial summary judgment on the issues of Jones Act
negligence and unseaworthinedBlaintiff opposes the motiohADefendant filed a reply
memorandunt.For the reasons that follow, the motiorD&NIED .

BACKGROUND

In Luwisch’s complaint, he alleges that on NovemBg2014, while performing an
inspection of the upper deck of the M/V AMERICAN @HLENGER, he tripped onma
improperly stowedope and/or board and fapproximatelyen feet to the dedselow?
As a result of the fall, Luwisch alleges he suseainnjuries to his right shoulder and arm,
neck, and hea@Luwisch brings claims of Jones Act negligence, wvsathiness, and

maintenance and cure.

1R. Doc. 1.

2R. Doc. 31.

3R. Doc.34.

4R. Doc.40.

5R.Doc. 1at 2.

6 R. Doc. 3.

"R. Doc. 34. Defendant filed a separate motion for partial sumynadgment on the issue of Luwisch’s
claim for maintenance and cure. R. Doc. 13.
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These are the undisputed facts. Plaintiff Hyehuwisch worked for Defendant
American Marine Corporation (“AMC"as a chief engineer, amwhs assigned to the M/V
AMERICAN CHALLENGER, an oceangoing tu§On the morning of November 2, 2014,
Luwisch and the other two members of the vesse#svovere preparing to move aidch
towing line from the dock to the top deck of thessel, where another large woven rope
and some wooden pallet boards wateeadybeing store® The top deck of the vessel is
accessible from the second deck via a rung ladédhe top deck of the vessel has
handrails that border the deck, but there is annogace in the handrail at the top of
ladder1l A safety chain suspends across the ladder accessmog?

Before the crew began moving theirdkch towing line, Luwisch climbed up the
ladder tothe top deck to make certain there was sufficieaam to store the additional
line.l3When Luwisch reached the top deck, he notideelalder rope was stored on the
deck in such a way that it presented an obstacleotboeone entering or exiting the
ladder. 1 Luwisch had to step over the ropewalk onthe top deck> After three to five
minutes, Luwish decidedto return to the second deékHe walked back to the ladder
and unhooked the safety chain, blo¢fore stepping down, he noticed a wire sticking ou

of a junction box adjacent to the top of thdder?” Luwisch brieflylookedat the junction

8R.Dc.312atf1. R.Doc.34 at § 1.

9R. Doc. 312 at 1310. R. Doc. 341 at § 110.
OR. Doc. 312 at 1 8. RDoc. 341at { 8.
11R.Doc.312 at 9. R. Doc. 34 at 9.

2R. Doc. 312 at 1 9. R. Doc.&-1at 19

BR. Doc. 312 atf 18.R. Doc. 341 at | 18.
14R. Doc. 312 at 1 13. R. Doc. 34 at 7 13.

5 R. Doc. 312 at 1 13. R. Doc. 34 at § 13.
18R, Doc. 312 at 1 19; R. Doc. 32 at § 19.
7R. Doc. 312 at § 20. R. Doc. 34 at 7 20.



box,thenturned to face the laddé? He thentripped on the ropand/or boards and fell
through the openingt the top of the ladddp the seond deck below?

Although the facts regarding the incident are ldygendisputed, the parties
disputewhether the manner in which the roped/ or boardsvas stored on the top deck
of the vessel constituted negligence, or whetihermanner of storagendered the M/V
AMERICAN CHALLENGER unseaworthy.

On May 15, 2018, AMC filed its motion for partiabsimary judgmeng® With
regard to Luwisch’s negligence claiiiC contendghat Luwisch is the sole cause of his
own injuries because “plaintiff could hawexercised his unmitigated authority to stop the
job until the ropes and/or equipment on the topkdeere moved to eliminate any
possible hazard2*AMC also contends the rope and boards were an @mehobvious
condition of the vessel, relievinig of liability. As to Luwisch’s unseaworthiness claim
AMC asserts Luwisch has submitted no evidence tggest the storage of the rope
constituted an unseaworthy conditiéhLuwisch timely filed his opposition on May 22,
201823

LEGAL STANDARD

Summary judgient is appropriate only “if the movant shows thhere is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter

of law."24“An issue is material if its resolution could affate outcome of the actior?¥

18R. Doc. 312 at 1 22. R. Doc. 34 at T 22.

19R. Doc. 312 at § 22. R. Doc. 34 at 1 22.

20R. Doc. 31

21R. Doc. 31 at 31.

221d. at 14.

23R. Doc. 34.

24 FED. R.CIv. P.56; see alsoCelotex Corp. v. Catretd77 U.S. 317, 32223 (1986)
25DIRECTV Inc. v. Robsqr20 F.3d 532, 536 (5th Cir. 2005)
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When assesing whether a material factual dispute exists,@oart considers “all of the
evidence in the record but refrains from makingdibdity determinations or weighing
the evidence?® All reasonable infereneeare drawn in favor of the naroving party??
There is no genuine issue of material fact if, evenwingg the evidence in thigght most
favorable to the nomoving party, no reasonable trieifact could find for the nomoving
party, thus entitling the moving party to judgmersta matter of la&8

If the dispositive issue is one on which the movingtpavill bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
‘entitle it to a directed verdict if the evidenceemt uncontroverted at trial2® If the
moving party fails to carry this burden, the motion mhbe denied. If the moving party
successfully carries this burden, the burden a@fdurction then shifts to the naroving
party to direct the Court’s attention to somethimghe pleadings or other evidenm the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositie issue is one on which the mowving party will bear the burden
of persuasion at trial, the moving party mayisfy its burden of production by either (1)
submitting affirmative evidence that negates anepsial element of the nanovant’s
claim, or (2) demonstrating there is no evidencéha record to establish an essential

element of the nomovant’s claim31 When proceeding under the first option, if the

26 Delta & Pine Land Co. v. Nationwide Agribusiness.€o, 530 F.3d 395, 398 (5th Cir. 200&ge also
Reeves vSanderson Plumbing Prods., In630 U.S. 133, 15651 (2000)

27Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)

28Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 20Q02)

29|nt1 Shortstop, Inc. v. Rallys, Inc939 F.2d 1257, 1263%4 (5th Cir. 1991)quotingGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 19R1)

30 Celotex 477 U.S. at 32224.

31]d. at 33+32 (Brennan, J., dissentingge alsdt. Amant v. BengiB06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justice Brenan's statement of the summary judgment standagkintex Corp. v. Catretd 77 U.S.
317, 32224 (1986) and requiring the movants to submit affirmativddence to negate an essential
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nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disputed facts, a trial wouldibeless, and the moving party is entitled
to summary judgment as a mattefr law.32 When, however, the movant is proceeding
under the second option and is seeking summarymedg on the ground that the
nonmovant has no evidence to establish an esseaiemlent of the claim, the namoving
party may defeat a motion for summary judgment balling the Court’s attention to
supporting evidence already in the record that sxaslooked or ignored by the moving
party.@3Under either scenario, thurdenthen shifsback to the movant to demonstrate
the inadequacy of the evidence rdliegpon by the nomovant34 If the movant meets this
burden “the burden of production shiffsack againfo the nonmoving party, who must
either (1) rehabilitate the evidence attacked ie thoving party’s papers, (2) produce
additional evidence showing the existence of a geaissue for trial as provided in Rule
56(e), or (3) submit an affidavit explaining whyther discovery is necessary as provided
in Rule 56(f).3%*Summary judgment should be granted if the nonmgarty fails to
respond in oneromore of these ways, or if, after the nonmovingtgaesponds, the court
determines that the moving party has met its ulteraurden of persuading the court that

there is no genuine issue of material fact forltt#

element of the nonmovant’s claim or, alternativelgmonstrate the moenovant’s evidence is insufficient
to establish an essential eleme@@no v. ONeill 806 F.2d 1262, 126@iting Justice Brennan'’s dissent in
Celotex and requiring the movant to make an affirmativegentation to negate the nonmovant’s claims
on summary judgment); 10 HARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURES2727.1 (2016)“Although the Court issued a fivio-four decision, the majority
and dissent both agreed as to how the sumnjadgment burden of proafperates; they disagreed as to
how the standard was applied to the facts of tteecqinternal citations omitted)).

32First National Bank of Arizona v. Cities Service.C#91 U.S. 253, 28889 (1980)

Anderson v. Liberty Lobby, In&d77 U.S. 242, 24950 (1986).

33 Celotex 477 U.Sat 332-33.

341d.

35Celotex 477 U.S. at 33233, 333 n.3

36|d.; see alsdrirst National Bank of Arizona391 U.S at 289
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“[Ulnsubstantiated assertions an®t competent summary judgment evidence.
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulate the precise manner in thlcat evidence supporthe claim.
‘Rule 56 does not impose upon the distootrt a duty to sift through the record in search
of evidence to support a party’s opposition to suanynjudgment.™7

LAW AND ANALYSIS

The Jones Act provides a seaman with a cause afraeigainst his employer for
injuries sustained as a result of his employer'gligence3® A seaman may recover
damages under the Jones Act if his employer’s gegke was the legal cause, in whole or
in part, of his injury39 At trial, Luwisch must establish that AMC had a guo provide
him a reasonably safe place to work, AMC breached thal, and AMC’s negligence
caused his injuries. Luwisch bears a “featherwéighirden of proof to establish
causation for a Jones Act negligence claim and neely show that his employer
contributed to his injuries “in the slightest degreo

Independent from a Jones Act claim, a seaman mawndiss injuries were caused
by the unseaworthiness of a vessel under generaltima law. A vessel is deemed
unseaworthy if a condition of the vessel presemntsuareasonable risk ofamm to the
seamam!The two elements of an unseaworthiness claim d)ehg vessel or the vessel's
equipment was notreasonably suited for the purpose or use for whibley were

intended” and (2) the “unseaworthy condition played a substpart in bringing about

37Ragas v. Tenn. Gas Pipeline C436 F.3d 455, 458 (5th Cir. 1998jiting Celotex 477 U.S. at 324
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994hd quotingSkotak v. Tenneco Resins, |In@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)

38 Gautreaux v. Scurlock Marine, Ind07 F.3d 331, 335 (5th Cir. 1997)

391d.

40 Gavagan v. United State855 F.2d1016, 1019 (5th Cir. 1992)

41park v. Stockhill Boat Rentals, In@d92 F.3d 600, 604 (5th Cir. 20Q7)
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or actually causing the injury and that the injwgs either a direct result or a reasonably
probable consequence of the unseaworthiné3A\” vessel ownes duty to prevent
unseaworthy conditions is absolute, continyiamgd nondelegable, and lack of knowledge
or of opportunity to correct such conaihis does not mitigate the ownedaty.43 At trial,
Luwischwill bear the burden of proving: (1) the unseawgrtiondition existed, and (2)
the unseaworthy condition of the M/V AMERICAN CHABENGER was the proximate
cause of his injuries.

AMC argues it is entitled to judgment as a matter of & Luwisch’sJones Act
negligence claim and his unseaworthiness cl&iRule 56 stags, The court shall grant
summary judgment if the movant shows that ther@masgenuine dispute as to any
material fact and the movant is entitled to judgmasa matter of law4>When assessing
whether a material factual dispute exists, the Cmonsiders “all of the evidence in the
record but refrains from making credibility deterrations or weighing the evidencég”

All reasonable inferences are drawn favor of the noAamoving party4” “The use of
summary judgment is rarely appropriate in hgance . . . cases, even where the material
facts are not disputed'® As the Fifth Circuit has explained:

Because of the peculiarly elusive nature of thenténegligence”and the
necessity that the trier of facts pass upon theeserableness of the conduct

42 Johnson v. Offshore Exp., In845 F.2d 1347, 1354 (5th Cir. 1988&is is a “proximate cause” standard.
Id.

43 Allen v. Seacoast Products, In623F.2d 355 (5th Cir. 1980)

44The Court notes thahe cases upon which AMC relies do not addressigegte or unseaworthiness
claims at summary judgmen$ee, e.g., Gavagan v. United Stat@s5 F.2d 1016 { Cir. 1992);Jackson
v. OMI Corp, 2465 F.3db25 (8h Cir. 2001);Muhammad v. Diamond Offshore C80020172 (La. App.

3 Cir. 7/10/02), 822 So. 2d 869.

45FeD.R.CIv. P. 56(a)

46 Delta & Pine Land Co. v. Nationwide Agribusiness.I@o., 530 F.3d 395, 398 (5th Cir.2008ge also
Reeves v. Sanders®umbing, Inc, 530 U.S. 133, 15651 (2000)

47Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir.1994)

48 Davidson v. Stanadyne, In&18 F.2d 1334, 13389 (5th Cir. 1983)citing Marsden v. Patane380
F.2d 489, 491 (5th Cir. 196;7ross v.Southern Railway Cp414 F.2d 292, 296 (5th Cit969) Croley v.
Matson Navigation Co434 F.2d 73, 75 (5th Cil970) King v. Avtech Aviation, Ing655 F.2d 77, 78 (5th
Cir. 1981) 10A Wright, Miller & Kane ,Federal Practice and Procedure § 2a2%5 (1983)).
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in all the circumstances in determining whethezohstitutes negligence, it

is the rare personal injury case which can be dispoof by summary

judgment, even where the historicatfs are concededly undisputé&d.
Thus, a court will grant summary judgment in a ngaghce case only in ‘“rare
circumstances?30

This reasoning is particularly applicable to JoAescases. “Bcause of the policy
of providing an expasive remedy for seamen, submission of Jones Amimd to a
[factfinder]requires a very low evidentiary threshold; even giaal claims are properly
left for [factfinder] determination’.51“Summary judgment is rarely granted in maritime
negligence cases because the issue of whetheread&fit acted reasonably is ordinarily
a question for the triesf fact.”?

In this casethe summary judgment record suggests a factfindatdcreasonably
find that AMC was negligent, and that AMC’s negiideactins or inactiongontributed
to Luwisch’sinjuries “in the slightest degreé?1n his deposition, Luwisch testified that
the rope was a tripping danger: “it's not supposede in the walkway, that’s for sure.
it is definitely a big hazard in front @ walkway.* The photographs attached to AMC’s
motioncorroborated Luwisch’s accourdearly showngthat the rpe obstrucedthe path

from the ladder to the top deékAMC seems to concede this poiibd discussion of the

49 Gauk v. Meleski346 F.2d 433, 437 (5th Cir. 1965)

50 Davidson 718 F.2d at 1339 &n.8In tort actions in which determinations of a lé¢susive nature,” such
as the existence of an agency relationship, wamewhether a plaintiff is im class protected by a statute,
are dispositive, summary judgment may more ofterappropriate.” (citing 10A Wright, § 2729 at 197
201));see also Keating v. Jones Development of Mo., B88 F.2d 1011, 1015 (5th Cir. 196@\egligence
is a seldom enclave for trial judge finality. Neghce is a composite of the experiences of theamy@eman
and is thus usually confined to jury evaluation.”).

51l eonard v. Exxon Corp581F.2d 522, 524 (5th Cir. 197@j)iting Barrios v. La. Construction Materials
Co,, 465 F.2d 1157, 1162 (5th Cir. 1972)

52Schoenfeldt v. SchoenfeldNo. 135468, 2014 WL 1910808, at *3 (W.D. Wash. May 13]12p(citing
Christensen v. GeorgidPacific Corp, 279 F.3d 807, 813 (9th Cir. 20P2

53 Gavagan 955 F.2d at 1019

54R. Doc. 313 at 16.

55R. Doc. 31at 4.



“open and obvious” condition ahe rope, assertindgclimbing on [the] top deck and
immediately noticingope in the walkway of the deck was on obvious hdzaren to an
ordinary layman . Based on the record, the Court findsemsonabldactfinder could
infer that the placement ofélropeand/or boarden the top deck was negligent, atit
this placement caused Luwisch to trip and fallie second deck of the vesséFurther,
much of AMC’s argument relies on the propositiomathuwisch was primarily at fault for
his own injuries.58 Like negligence generally, determinations of comgiase fault are
better Idt to the factfinder at tria$?

With respect td_uwisch’sunseaworthiness clainithe parties agrethat the rope
was stored on the top deck in a manner that creat&dpping hazard. However, i$
disputed whetherstoring the ropeand/or boards in this manner madiee M/V
AMERICAN CHALLENGER unfit for the vessels’intended purposeourts have found
that improperly wound or stored rope may constitateunseaworthy conditiof? This
inquiry is fact intensive and requires the juryb@mlance many factorsfor example, how
long the rope had been stored in this man@aedwhether access to the top deck was
necessary for operating the ship in accordance isstimtended usd~urthe, should the
jury find the failure tgproperly store the rope and/or boamids unreasonable, the jury

must then determine whether thneproper storage of the rope and/or boafulayed a

56 R. Doc. 31at 13The Court notes that Defendant’s argument thatcthradition of the rope was “open and
obvious”is unavailing, as Plaintiff's negligenckim is not based on a failust-warn theoryCf. Patterson

v. Allseas USA, In¢c 2005 WL 1350594 (5th Cir. 2005).

57SeelLeonard 581 F.2d at 524

58 Comparative fault is applicable to Jones Act neglige casesSee GautreauxiO7 F.3d at 339

59 SeeMott v. Pearl River Navigation2004 WL 1615593 (E.D. La. July 16, 200¢kven if all of the
defendant’s assertions are accepted they do notigega basis for summary judgment, but instead are
arguments to the finder of fact for the assessnoécdomparative fault.”).

60 See, e.g., Turner v. Niagara Frontier Transp. Autm8 F. Supp. 80, 84 (W.D.N.Y. 199(jIn the
present case, the alleged circumstances of unséhiness—improperly coiled rope, unguarded open
hatch, lack of lighting-were not ongime acts of a negligent employee, but conditiohthe ship).
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substantial part in bringing about or actually dagsthe injury and that the injury was
either a direct result or a reasonably probablesegmence of the unseaworthine8s.”
“[C]ausation under this definition is still a faicttensive inquiry, and summary judgment
is similarly inappropriate at this tin'é2

Accordingy;

CONCLUSION

For the foregoing reasonBl IS ORDERED that Defendant American Marine
Corporation’s motion for partial summary judgmemttthe issues of Jones Act negligence
and unseaworthinesis herebyDENIED .

New Orleans, Louisiana, thisl8th day ofJune, 2018.

““““ T %“‘*“““‘
UNITED STATES DIS ICTIJUDGE

61Mitchell v. Trawler Racer, In¢.362 U.S. 539, 550 (19607his is a “proximate cause” standardverez
v.J. Ray McDermott & Co674 F.2d 1037, 104244 (5th Cir. 1982).

62|n re Crewboats, In¢.2003 WL 21018858, at *2.

63R. Doc. 31.
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