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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

VIVIAN PATZ, ET AL.,

Plaintiffs CIVIL ACTION
VERSUS NO. 17-3465
SUREWAY SUPERMARKET, ET AL., SECTION: “E” (1)

Defendants

ORDER AND REASONS

Before the Court is a renewed motion for judgment as a matter of law or for a new
trial, filed by Plaintiff Vivian Patz under Rule 50(b) of the Federal Rules of Civil
Procedure.! Defendant Walter H. Maples, Inc. (“Maples”) opposes.2 For the reasons that
follow, Vivian Patz’s motion is DENIED.

BACKGROUND

Plaintiffs Vivian and Michael Patz were employees of Maples, doing business as
Sureway Supermarket.3 Maples fired Plaintiffs.4 On April 14, 2017, Plaintiffs filed suit
against Maples; SHH Properties, LLC; and Shelly Jambon.5 On April 19, 2018, Plaintiffs

filed their Second Amended Complaint.6 At issue in this motion are the following claims

1R. Doc. 196. On May 20, 2019, Plaintiff refiled the motion with citations to the trial transcript. R. Doc.
220.

2 R. Doc. 221. In the instant motion, Vivian Patz moves for judgment as a matter of law on the following
claims: Count 1, under Title VII of the Civil Rights Act, which she brought against only Maples; Count 2,
under the Americans with Disabilities Act, which she brought against Maples and Defendant Shelly
Jambon; and Count 5, under the Louisiana Employment Discrimination Law, which she brought against
Maples and Jambon. R. Doc. 175 at 2—3 (pretrial order). Before trial, the Court granted Jambon’s motion
for summary judgment on Counts 2 and 5, inter alia. R. Doc. 150. As a result, at trial, Vivian Patz brought
Counts 1, 2, and 5 against only Maples. Maples was the only defendant against which Patz brought her Rule
50(a) motion at trial on Counts 1, 2, and 5. Although the opposition to the instant motion states it is brought
by Maples and Jambon “out of an abundance of caution,” R. Doc. 221 at 1 n.1, Maples is the only defendant
involved.

3R. Doc. 175 at 6, 1 7(a) (statement of uncontested facts in pretrial order).

4Id. at T 7(c).

5R. Doc. 1.

6 R. Doc. 59.
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brought by Vivian Patz against Maples” for employment discrimination on the basis of
pregnancy: Count 1, under Title VII of the Civil Rights Act, as amended by the Pregnancy
Discrimination Act (“Title VII”);8 Count 2, under the Americans with Disabilities Act
(“ADA”); 9 and Count 5, under the Louisiana Employment Discrimination Law
(“LEDL”).10

The Court held a jury trial in this case from January 28, 2019 to January 31, 2019.1
On January 30, 2019, Vivian Patz moved for judgment as a matter of law under Rule 50(a)
of the Federal Rules of Civil Procedure on Count 1, her Title VII claim, arguing Maples
limited her in a way that deprived her of employment opportunities when it sent her home
mid-shift without pay.12 Vivian Patz moved for judgment as a matter of law on Count 2,
her ADA claim, arguing (1) Maples sent her home without pay, an adverse employment
action, because of her pregnancy, which was a disability; (2) Maples did not engage in an
interactive process to determine whether the Vivian Patz needed accommodations; and
(3) Maples failed to accommodate her disability.:3 The Court denied Vivian Patz’s Rule
50(a) motions.14

The jury returned a verdict in this case on January 31, 2019.5 On Counts 1 and 5,
Vivian Patz’s Title VII and LEDL claims against Maples, the jury found for Maples and
against Vivian Patz, specifically finding (1) Vivian Patz had not proven by a preponderance

of the evidence that she would not have been terminated by Maples but for her pregnancy,

7 Vivian Patz brought Counts 2 and 5 against Maples and Jambon. R. Doc. 175 at 2—3 (pretrial order). Before
trial, the Court granted Jambon’s motion for summary judgment on Counts 2 and 5. R. Doc. 150.

842 U.S.C. § 2000e.

9 Id. at § 12101 et seq.

10 LA. REV. STAT. 23:301 et seq.

1 R, Docs. 176, 178, 180—81.

12 R, Doc. 215 at 34—37 (transcript).

13 Id. at 37—48.

14 R. Docs. 180—-81.

15 R. Doc. 185.



(2) Vivian Patz’s pregnancy was not a motivating factor in Maples’ termination decision;
(3) Maples did not limit its employees “in a way that deprived Vivian Patz of employment
opportunities or otherwise adversely affected her status as an employee because of her
pregnancy or related medical condition”; and (4) Maples did not fail to make a reasonable
accommodation after a request by Vivian Patz.1® On Count 2, Vivian Patz’s ADA claim
against Maples, the jury found for Maples and against Vivian Patz, specifically finding (1)
Maples did not terminate Vivian Patz “because of her disability, or because she was
regarded as having an impairment, or because [Maples] had a record of her having a
disability,” and (2) Maples was not on notice of Vivian Patz’s disability and Maples did
not fail to make a reasonable accommodation after a request by Vivian Patz.?7 On
February 1, 2019, the Court entered judgment in favor of Maples and against Vivian
Patz.18

Vivian Patz filed the instant motion under Rule 50(b) on February 28, 2019,9
within the 28 days of entry of judgment required by Fed. R. Civ. P. 50(b). On May 20,
2019, Vivian Patz refiled the motion with citations to the trial transcript.20 Maples
opposes.2!

RULE 50(b) STANDARD

Rule 50(b) of the Federal Rules of Civil Procedure provides:

If the court does not grant a motion for judgment as a matter
of law made under Rule 50(a), the court is considered to have
submitted the action to the jury subject to the court's later
deciding the legal questions raised by the motion. No later
than 28 days after the entry of judgment--or if the motion
addresses a jury issue not decided by a verdict, no later than

16 Id. at 1—2.

17 Id. at 3.

18 R. Doc. 189.
19 R. Doc. 196.
20 R, Doc. 220.
21 R, Doc. 221.



28 days after the jury was discharged--the movant may file a
renewed motion for judgment as a matter of law and may
include an alternative or joint request for a new trial under
Rule 59. In ruling on the renewed motion, the court may:

(1) allow judgment on the verdict, if the jury returned a
verdict;

(2) order a new trial; or
(3) direct the entry of judgment as a matter of law.22

“A party is entitled to judgment as a matter of law ‘only if the evidence points but one way

and is susceptible to no reasonable inferences which may support the opposing party's

position.”23 The Court does not “weigh evidence, judge witness credibility, or challenge

the factual conclusions of the jury. Judgment as a matter of law is appropriate if there is

no legally sufficient evidentiary basis for a claim under the controlling law.”24
ANALYSIS

I. Vivian Patz is not entitled to judgment as a matter of law on her Title
VII and LEDL claims.

In the instant motion, Vivian Patz argues she is entitled to judgment as a matter of
law on her Title VII claim because Maples sent her home mid-shift without pay because

of her pregnancy.25 She does not argue she is entitled to judgment as a matter of law that

22 FED. R. C1v. P. 50(b).

23 Logan v. Burgers Ozark Country Cured Hams Inc., 263 F.3d 447, 455 (5th Cir. 2001) (citation omitted).
24 Id. (citation and internal ellipsis omitted).

25 R. Doc. 220 at 4—8. In the instant motion, Vivian Patz argues she is entitled to judgment as a matter of
law on her Title VII claim under 42 U.S.C. § 2000e-2(a)(2), also known as § 703(a)(2), which prohibits
employers from “limit[ing], segregate[ing], or classify[ing] his employees or applicants for employment in
any way which would deprive or tend to deprive any individual of employment opportunities or otherwise
adversely affect his status as an employee” on the basis of sex. R. Doc. 220 at 4—8.

The Court notes 42 U.S.C. § 2000e-2(a)(2), unlike 42 U.S.C. § 2000e-2(a)(1), primarily applies to
disparate impact claims. See Texas Dep't of Hous. & Cmty. Affairs v. Inclusive Communities Project, Inc.,
135 S. Ct. 2507, 2517 (2015) (““Congress directed the thrust of § 703(a)(2) to the consequences of
employment practices, not simply the motivation.”. .. [Section] 703(a)(2) of Title VII must be interpreted
to allow disparate-impact claims.”) (internal brackets removed) (quoting Griggs v. Duke Power Company,
401 U.S. 424, 429-30, 432 (1971)); see also Bd. of Ed. of City Sch. Dist. of City of New York v. Harris, 444
U.S. 130, 157 n.4 (1979) (Stewart, J., dissenting) (“Our cases make clear that the theory of
“disparate impact” under Title VII is a gloss on the specific statutory language of §§ 703(a)(2) and 703(h)
of Title VIL.”); Smith v. Texaco, Inc., 263 F.3d 394, 404 (5th Cir. 2001), opinion withdrawn on other
grounds by 281 F.3d 477 (5th Cir. 2002) (“The disparate impact model of title VII liability is based on
section 703(a)(2) of title VII, 42 U.S.C. § 2000e—2(a)(2).”); Carpenter v. Stephen F. Austin State Univ., 706
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Maples’ firing her was discriminatory.2¢ Vivian Patz states that, at trial, Jambon testified
Vivian Patz told her on April 11, 2016, before she was sent home, that (1) she may be
pregnant, (2) she had a history of miscarriages, (3) she could not lift more than ten
pounds, and (4) she felt sick.2” Vivian Patz also cites a note recounting the conversation
between Vivian Patz and Jambon written by Maples employee Denise Esponge, which
stated, “Said she could not lift anything over 10 lbs because she was pregnant. Asked for
a doctor’s excuse—has not seen a doctor. Told her to go see one and bring excuse back.”28
Vivian Patz argues that, because only one of the four reasons given by Jambon was not
“explicitly pregnancy related,” Patz has established as a matter of law that her pregnancy
was “at least a motivating factor” in Jambon’s decision to send her home.29
At trial, Jambon gave the following testimony about Vivian Patz’s conversation

with her on April 11, 2016:

She said she didn't know if she was pregnant or not, and she

didn't -- and in her last pregnancy she couldn't lift ten pounds.

That was the gist of the conversation. So, I asked her to go

home and get a note and find out if she was or wasn't

pregnant.

It wouldn't have mattered if she was pregnant or not. It would

just mean she had to come back with a note so that I would

know what she could and couldn't do, but if we don't even

know what's wrong, how am I supposed to know what we can

and cannot do?30

When asked about why she asked Vivian Patz for a doctor’s note, Jambon responded:

A. Iwas asking her to bring a note saying she could come back
to work. It wasn't saying whether there was limitations or not

F.2d 608, 620 n.7 (5th Cir. 1983). There are no allegations of disparate impact in the Second Amended
Complaint, R. Doc. 59, or the pretrial order, R. Doc. 175, and Plaintiff’s counsel represented at trial that
Vivian Patz was not bringing a disparate impact claim. R. Doc. 215 at 54:3—-57:14.

26 R. Doc. 220 at 4-8.

27 R. Doc. 220 at 7 (citing R. Doc. 213 at 231—233).

28 Id. at 7—8 (citing R. Doc. 217-4).

29 Id. at 8.

30 R. Doc. 214 at 9: 1—10.



limitations. It was just -- that way it's the doctor saying that
it's okay for her to come back to work.

It wasn't that it had to have any limitations at all. She might
have been cleared to come back to work with none. She was
just self-diagnosing herself.

Q. You did not ask her for a doctor's note that explained any
limitations that she had?

A. T asked her for a doctor's note to come back to work.3:
Based on this testimony, a reasonable jury could have believed that Jambon’s reason for
sending Vivian Patz home without pay was because Vivian Patz felt sick and had not seen
a doctor, not because Vivian Patz was pregnant. As a result, the Court finds Vivian Patz is
not entitled to judgment as a matter of law on her Title VII claim on the basis that she was
sent home without pay because of her pregnancy.

Vivian Patz also moves for judgment as a matter of law on her LEDL claim.32 “The
Louisiana jurisprudence has reviewed such claims following the analysis set forth in
federal cases for discrimination under Title VII.”33 Because Vivian Patz has not shown she
is entitled to judgment as a matter of law on her Title VII claim, she has not shown she is
entitled to judgment as a matter of law on her LEDL claim. The Court also notes Vivian
Patz did not move for judgment as a matter of law on her LEDL claim at trial under Rule
50(a).

II. Vivian Patz is not entitled to judgment as a matter of law that

Defendants discriminated against her because they regarded her as
having an impairment.

Vivian Patz argues she is entitled to judgment as a matter of law on her ADA claim

against Maples because (1) she was a qualified individual under the ADA, (2) Maples

31R. Doc. 120 at 11—21.

32 R. Doc. 220 at 4, 5 n.20.

33 Suire v. LCS Corr. Servs., Inc., 2005-1332 (La. App. 3 Cir. 5/3/06), 930 So. 2d 221, 224 (quoting Brittain
v. Family Care Serv., Inc., 34,787, pp. 4—5 (La. App. 2 Cir. 6/20/01), 801 So.2d 457, 460—61).
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regarded her as having an impairment, and (3) there was a “nexus” between the adverse
employment actions and her impairment.34 In connection with the third prong, the nexus
between the adverse employment actions and her impairment, Vivian Patz argues she
“suffered two adverse employment[] actions: first, she was sent home mid-shift on April
11, 2016 and taken off the schedule, and second, she was terminated on April 15, 2016.735
In her Second Amended Complaint, Vivian Patz brought an ADA claim only for

denial of reasonable accommodations.3¢ The Second Amended Complaint did not include
a claim for discrimination by termination or by being sent home mid-shift without pay.37
The scope of Vivian Patz’s claims was expanded in the pretrial order, in which the parties
state:

Vivian Patz alleges she requested a reasonable

accommodation from Defendants, and was denied the

accommodation without explanation. She further alleges, the

accommodations she sought were not an undue burden on

Defendants. Additionally, she alleges her termination on the

basis of her pregnancy-related disability is proscribed

discrimination under the ADA.38
The Fifth Circuit has held “[t]he pre-trial order supersedes the pleadings and becomes the
governing pattern of the lawsuit.”39 As a result, the pretrial order expanded the pleadings

to include a claim under the ADA for discriminatory termination, but not for

discrimination in connection with Maples’ sending Vivian Patz home without pay.

34 R. Doc. 220 at 8—15.

35 R. Doc. 220 at 13—14.

36 R. Doc. 59 at 12—13, 11 88—89.

37 Id.

38 R. Doc. 175 at 2, 1 4(b) (emphasis added).

39 Pac. Indem. Co. v. Broward Cty., 465 F.2d 99, 103 (5th Cir. 1972); see also United States v. State of Tex.,
523 F. Supp. 703, 720 (E.D. Tex. 1981) (citations omitted) (“[T]he pre-trial order supersedes all
prior pleadings, serving, in effect, as the operative complaint and answer in the case.”).

7



This is confirmed by the jury instructions and jury verdict form in this case.4° The
jury instructions provided:
37. Plaintiff Vivian Patz claims that:

A. Defendant Sureway Supermarket discriminated
against her because she had a disability by terminating
because of her pregnancy-related physical limitations;

B. Defendant Sureway Supermarket discriminated
against her because it regarded her as having an
impairment, specifically of having a pregnancy which
limited her ability to lift over ten pounds; and

C. Defendant Sureway Supermarket failed to reasonably
accommodate her disability, specifically her pregnancy
which limited her ability to lift more than 10 pounds.

Defendant Sureway Supermarket denies Plaintiff Vivian
Patz’s claims and contends that she was terminated because
she did not timely submit a doctor’s note regarding her
limitations and because she failed to communicate with
Sureway Supermarket.4!

The jury verdict form included the following question:
5. Do you find by a preponderance of the evidence that
Sureway Supermarket terminated Vivian Patz because of
her disability, or because she was regarded as having an
impairment, or because Sureway Supermarket had a
record of her having a disability?42
The jury verdict form did not include a question asking whether Vivian Patz was

discriminated against by being sent home mid-shift on April 11, 2016. Vivian Patz did not

object to this portion of the jury verdict form.43

4040 The Court notes that, during the Rule 50(a) motion at trial, Plaintiffs’ counsel stated Vivian Patz’s being
sent home without pay was an adverse employment action for purposes of the ADA. R. Doc. 215 at 38:1—3.
This is insufficient to expand the pleadings to include such a claim.

41 R. Doc. 182 at 14, 1 37.

42 R. Doc. 185 at 3, 1 5 (emphasis added).

43 R. Doc. 216 at 14:11-15.



At trial, Plaintiffs’ counsel argued, in connection with Vivian Patz’s Rule 50(a)

motion on her ADA claim:

The [ADA] has the same limiting, segregating, or classifying

language that Title VII does if it limits an employee in a way

that adversely affects the opportunities of an employee. . . .

[H]ere it's undisputed that [Vivian Patz] was sent home

without pay, which is an adverse employment action. . . . It

was explicitly related to her disability. Ms. Jambon testified

that she sent Vivian home specifically to find out her physical

limitations.44
Plaintiffs’ counsel did not argue at trial that Maples discriminated against Vivian Patz by
terminating her. Instead, Vivian Patz argued only that she was entitled to judgment as a
matter of law on her ADA claim because her being sent home mid-shift without pay was
discriminatory. Vivian Patz cannot expand the pleadings by a motion under Rule 50(a).
Because Vivian Patz’s being sent home was not a basis for her ADA claim at trial, she is
not entitled to judgment as a matter of law on her ADA claim based on her being sent
home mid-shift without pay.

In the instant Rule 50(b) motion, Vivian Patz now asserts her ADA claim was based

on both her being sent home mid-shift and her termination.45 A motion under Rule 50(b)
is “technically only a renewal” of the Rule 50(a) motion at trial.4¢ The Fifth Circuit
“prohibit[s] parties from using a Rule 50(b) motion to ‘assert a ground that was not
included in the original motion.””47 Vivian Patz is prohibited from using the instant Rule
50(b) motion to assert a ground for relief not included in her Rule 50(a) motion at trial.

Post-trial, Vivian Patz may not argue that she is entitled to judgment as a matter of law

on her ADA claim because Maples terminated her because of her disability.

44 R. Doc. 215 at 37:22—38:7.

45 R. Doc. 220 at 13—14.

46 Mozingo v. Correct Mfg. Corp., 752 F.2d 168, 172 (5th Cir. 1985).

47 Puga v. RCX Sols., Inc., 922 F.3d 285, 290 (5th Cir. 2019) (quoting id.) (internal brackets omitted).
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Even if the Court allowed Vivian Patz either (1) to expand the pleadings to bring a
claim for discrimination in connection with Vivian Patz being sent home mid-shift or (2)
to expand the scope of her Rule 50 motion after trial, the Court would find Vivian Patz is
not entitled to judgment as a matter of law on the claim. The Court has found a reasonable
jury could have believed that Jambon’s reason for sending Vivian Patz home without pay
was because Vivian Patz felt sick and had not seen a doctor, not because Vivian Patz was
pregnant. As a result, the Court denies Vivian Patz’s motion for judgment as a matter of
law on her ADA claim.
III. Vivian Patzis not entitled to judgment as a matter of law on her ADA

claim against Maples for failure to make a reasonable
accommodation.

Vivian Patz argues she is entitled to judgment as a matter of law on her reasonable
accommodations ADA claim against Maples on two bases: (1) she requested an
accommodation, but Maples did not provide one and (2) Maples did not engage in an
interactive process with her to provide accommodations.48

A. “Regarded As” Having a Disability

In order to show discrimination under the ADA, a plaintiff must show she is a
qualified individual with a disability.49 The ADA defines “disability” as follows:

(A) a physical or mental impairment that substantially limits
one or more major life activities of such individual;

(B) arecord of such an impairment; or
(C) being regarded as having such an impairment.5°

48 R. Doc. 220 at 15—20.
49 42 U.S.C. § 12112(a).
50 42 U.S.C. § 12102(1).
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Vivian Patz argues she was disabled under the ADA because uncontradicted evidence at
trial established Defendants regarded her as having a physical impairment, under 42
U.S.C. § 12102(1)(C).5!

The ADA requires that an employer make “reasonable accommodations to the
known physical or mental limitations of an otherwise qualified individual with a disability
who is an applicant or employee, unless such covered entity can demonstrate that the
accommodation would impose an undue hardship on the operation of the business of
such covered entity.”s2 In 42 U.S.C. § 12201(h), the ADA provides, a covered entity “need
not provide a reasonable accommodation . . . to an individual who meets the definition of
disability in section 12102(1) of this title solely under subparagraph (C) of such section.”ss
Subparagraph codifies the “regarded as” prong of the definition of “disability.”54 Under
the plain language of § 12201(h), even if Vivian Patz were entitled to judgment as a matter
of law that she was regarded as having a physical impairment, she is not entitled to
reasonable accommodations. As a result, Vivian Patz is not entitled to judgment as a

matter of law on her reasonable accommodations claim.

51 R. Doc. 220 at 16.
52 42 U.S.C. § 12112(b)(5)(A).
53 42 U.S.C. § 12201(h). This is reflected in the Title I regulations, which provide:

A covered entity is required, absent undue hardship, to provide a
reasonable accommodation to an otherwise qualified individual who
meets the definition of disability under the “actual disability” prong
(paragraph (g)(1)(i) of this section), or “record of” prong (paragraph
(g)(1)(ii) of this section), but is not required to provide a reasonable
accommodation to an individual who meets the definition of disability
solely under the “regarded as” prong (paragraph (g)(1)(iii) of this section).

29 C.F.R. § 1630.2(0)(4); see also 29 C.F.R. pt. 1630, app. (“An individual covered only under the “regarded
as” prong is not entitled to reasonable accommodation.”).
54 42 U.S.C. § 12102(1)(c).
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B. Reasonable Accommodations
Even if Vivian Patz had established she is entitled to reasonable accommodations,
a reasonable jury could have found Maples did not deny her request for accommodations.
At trial, Jambon testified that, during her conversation with Vivian Patz on April
11, 2016, Vivian Patz told her she could not lift more than ten pounds and that she had
previously had a miscarriage.55
Q. Did you have a back-and-forth dialogue with Vivian during
that conversation on April 11th about what type of
accommodations she might need?
A. No.
Q. After she mentioned that she had a ten-pound restriction,
did you engage her a discussion about what kind of
accommodations she might need?
A. No, I did not because I didn't -- she didn't know if she was
pregnant or not.
Q. You didn't ask her about ways that she might be able to do
her job without lifting ten-pounds, did you?
A. No. Because she was saying she wasn't feeling well.5¢
Vivian Patz argues, based on this and similar testimony, that Jambon denied her request
for a reasonable accommodation and failed to engage in an interactive process with her.57
However, Jambon also testified, “[Patz] had to come back with a note so that I
would know what she could and couldn't do, but if we don't even know what's wrong, how
am I supposed to know what we can and cannot do?”58 Jambon also stated, “I thought I
was accommodating her if she said she's not feeling well.”

Based on this testimony, the Court finds a reasonable jury could have found

Jambon engaged in an interactive process to make a reasonable accommodation by

55 R. Doc. 214 at 6:4—11.

56 Id. at 8:2—5, 11—15, 21—23.
57 R. Doc. 220 at 18-19.

58 R. Doc. 214 at 9: 1—10.
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asking Vivian Patz to get a note from a doctor to explain her limitations. As a result, the
Court finds Vivian Patz is not entitled to judgment as a matter of law on her reasonable
accommodations claim under the ADA.

CONCLUSION

For the foregoing reasons, IT IS ORDERED that the renewed motion for
judgment as a matter of law or for a new trial, filed by Plaintiff Vivian Patz under Rule 50
of the Federal Rules of Civil Procedure, be and hereby is DENIED.59

New Orleans, Louisiana, this 3oth day of July, 2019.

UNITED STATES DISTRICT JUDGE

59 R. Doc. 196.
13



