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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

UNITED STATES OF AMERICAex CIVIL ACTION
rel. CHERI TALAMO

NO. 17-3509
VERSUS

SECTION M (2)
FRESENIUS MEDICAL CARE
HOLDINGS, INC., et al.

ORDER & REASONS

Before the Court is a motion for summanggment filed by defendis Fresenius Medical
Care Holdings, Inc., Spectra Laboratories, IBo;Medical Applications of Maryland, Inc., Bio-
Medical Applications of Louisiana LLC, Fresenius Medical Care Louisiana Dialysis Group LLC,
Renal Care Group, Inc., Bio-Medical ApplicationsLafuisiana, Inc. (“Corporate Defendants” or
“Fresenius”), and Melissa Lapworth, Heat Clark, and Nancy Landrieu (“Individual
Defendants”) (collectively, “Defendants?}o which relator Cheri Tamo (“Talamo”) responds
in oppositior? and in further suppodf which Defendants repf.Having considered the parties’
memoranda and the applicable law, the Court issues this Order & Reasons.
l. BACKGROUND

This qui tamrelator action arises out of Talam@mployment as a registered nurse to
provide self-care home peritoneadlysis, a type of renal dialydisat treats end stage renal disease
covered by Medicare and other governmedrgalthcare programs under 42 U.S.C. §
1395rr(b)(14)(BY: Renal dialysis is an ticial process that replacesfailing kidney’s function,

including extracting waste from blood, balancbayly fluids, and forming urine. Generally, renal

1R. Doc. 84.
2R. Doc. 93.
3 R. Doc. 98.
4R. Doc. 33 at 6-7, 9, 12.
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dialysis is adequate if it achieves nearly Hane level of function as a natural kidney. The
measurement of dialysis adequacyepresented as a value of “Kt/V."Low levels of the Kt/V
measurement are dangerous to a patient’s health.

Congress enacted the end stagmal disease program in 42 U.S.C. § 1395rr to provide
Medicare coverage formal dialysis services. Subsection (h) creates financial incentives for such
providers to deliver quality services. The ®eary of the Department of Health and Human
Services (“HHS”) monitors the quality of renahllisis services of each provider to determine a
total performance score. If agwider does not meet or exceed a set score, its Medicare payments
may be reduced by up to 2.0%. Further, HHS astadad a standard of 1. KQ/V as the level for
adequate renal dialysis. In order to receive Medicare reimbursement, a provider must submit a
claim reporting its patients’ Kt/V levefs.

Talamo alleges that her employers, Fresenius Medical Care Holdings, Inc., and its
subsidiaries (Corporate Defendaufior purposes of this motiohpffered peritoneal dialysis in a
patient’'s home, which was administered by a nusgseh as Talamo, trained to use the dialysis
equipment properly. A machine inserts a dialysalation into a port surgically implanted in a

patient’s body. Waste products produced from thyslis process called peritoneal dialysate then

5 The National Institute of Diabetes and Digestive Kitthey Diseases explains the Kt/V measurement this
way:
Kt/V is another way of measuring dyals adequacy. In this measurement,
e K stands for the dialyzer clearance, the @ttevhich blood passes through the dialyzer,
expressed in milliliters per minute (mL/min)
e tstands for time
e Kit, the top part of the fraction, is clearamoaltiplied by time, representing the volume of
fluid completely cleared of ea during a single treatment
e V, the bottom part of the fraction, is the volume of water a patient’s body contains

Hemodialysis Dose & AdequaCyNATIONAL INSTITUTE OF DIABETES & DIGESTIVE & KIDNEY DISEASES
https://www.niddk.nih.gov/health-infaration/kidney-disease/kidney-failure/hemodialysis/dose-adequacy (last
visited July 3, 2019).

6 SeeR. Doc. 33 at 7-8.

"R. Doc. 56-1 at 5.



collect in bags. The machine monitors the volaigeritoneal dialysate expelled and adjusts the
volume of dialysate solion allowed into the body through alQ drive,” a thumb drive which
controls the number and volume of “fills” eachgini the machine runs. Patients purchase the
dialysate solution from CorpomDefendants, which are paid by reimbursement from Medicare
and other governmental healthcare agerities.

Peritoneal-dialysis patients periodically comé the Corporate Defendants’ facility in
Metairie, Louisiana, to receive a check-up. Ewbrge months, a patient provides nurses, such as
Talamo, with urine collected in the past 24 hoansl the previous night's bags of peritoneal
dialysate. On some occasions, nurses use suadasilers to take sevémeasurements, including
the patient’s weight, height, urine volume, and baight. On others, nses use data recorded
on a patient’s 1Q drive teeport such measuremefit3.hey write down the silts on what Talamo
calls “adequacy checklists” and enter them e @orporate Defendantsbmputer system, which
stores a patient’s chart and calteta the Kt/V adequacy measurem&nt.The Corporate
Defendants then submit this information to goveental health agencies and insurance companies
to receive reimbursement. This informationalso used by the patients’ physicians to make
decisions about patient care, sashadjusting the volume of stiin or removing a patient from
home dialysis.

Talamo alleges that the Individual Defentlawere employees @orporate Defendants
and were Talamo’s supervisors. Melissa Lagty, who oversaw a group of nurses that provided

at-home dialysis service and also performegs¢hservices herself, was Talamo’s immediate

8 R. Doc. 33 at 9-10.
9R. Docs. 84-3 at 3-4, 11 & 84-43 at 3-4, 11.
10R. Doc. 93-1 at 3.



supervisor. Lapworth’s immediate supervisortum, was Heather Clark, and Clark’s supervisor
was Nancy Landriett

Talamo alleges that she withessed hagpesvisor Lapworth knowingly entering false
information into the computer system to maxintize payments received from Medicare. Talamo
lists eleven incidents of allegedly fraudulentiaty, including, for example, several occasions
where Lapworth adjusted patients’ time and vausettings on the computer system inconsistent
with their doctors’ orders or IQ drive output, causing patients to use and order additional and
medically unnecessary bags of dialysate solutidn.some occasions, patients died shortly after
the alleged tampering. On others, Talamo allegat Lapworth revised the levels or cause of
death that Talamo had recorded, effectively coimugadoor dialysis service. Talamo also claims
that the Corporate Defenala gave the Individual Defendantsdeother nurses bonuses to meet or
exceed the 1.70 Kt/V adequacy threshold, regardiegge patient’s actual data and condition, so
as to inflate their performance score for purposes of Medicare reimbursénfemth conduct,
Talamo asserts, amounted to a conspiratywng Defendants to defraud Medicare and other
governmental healthcare agencies to pay felatgr amounts of dialysate solution than was
medically necessary and that would otherwisel®ocovered due to Corporate Defendants’ poor
performance scor€.

Talamo claims that she reported the fraedtlactivity to the ndividual Defendants but
was continually rebuffed by theth. As a result, Talamo says Datkants retaliated against her.

In January 2017, Individual Defendants called ssveaeetings with Talamo and other employees,

' R. Doc. 33 at 6, 11-12. The Defendants sayTakmo and the Individual Defendants are all employees
of defendant Bio-Medical Applications of Louisiana, LLC d/b/a Fresenius Medical Care CresteriioGie
Program. R. Doc. 56-1 at 2-3.

2R. Doc. 33 at 12-17.

B Seeidat 12-13.

1d. at 13, 18.



during which Talamo was accused of being unfaéland uncooperative. Talamo alleges that
Lapworth and Clark threatenedather employee, Miriam Quick, itk the loss of her job if she
did not act aggressively towardalamo at these meetingsTalamo also alleges that Lapworth
and Clark issued two “corrective action formsittfalsely accused her of wrongdoing. Thereatfter,
on February 1, 2017, Talamo reported Lapwortlieduct to Fresenius’ iarnal investigation
board and attached copies of the adequacy checklists allegedly altered by LapwWbetnternal
investigation board found “no mElence to support the reporterdlegation that the clinical
coordinator sought to intentionalfslsify adequacy numbers orathshe was retaliated against for
reporting these concern’” In mid-February 2017, Talamsent written complaints to the
Louisiana State Board of Nursing and the Istama Department of Health and Hospitals
(“DHH"). 8 In her complaint to the Louisiana StaBoard of Nursing, Talamo again attached
copies of the allegedly altered adequacy checKliastsd requested that Lapworth be disciplined
for:

1. Failing to practice nursing in accordaneéh the legal stadards of nursing
practice;

2. Failing to utilize appopriate judgment;

3. Performing procedures beyond the authorgeape of nursingr any specialty
thereof;

4. Falsifying records;

5. Failing to act, or negligently or willfully committing acts, that adversely affect
the physical or psychological welfare thie patient, including but not limited
to, failing to practice in accordee with the Federal Disease Control
recommendations for preventing transmission of Hepatitis B Virus (HBV); and

R. Doc. 93 at 11-12 (citing R. Doc. 93-19 at 33-37, 163-169).
16 R. Docs. 84-21 at 127-28 & 84-44.

17 R. Doc. 84-44 at 4.

18R. Docs. 84-46 & 84-47.

19R. Doc. 84-21 at 127-28.



6. Inappropriate, incomplete or improper documentatfon.

The investigator from the Louisiana StateaBb of Nursing informed Lapworth that the
investigation was closed. Lapworth never reee@ documentation thereafter relating to the
complaint, and the Louisiana State BoardNafsing has not taken any action against’her.

On August 21, 2017, the Louisianaf&t Board of Nursing noted in its file relating to the
investigation of Lapworth that the DHH survay March 2017 had concluded that Talamo’s
“allegations were not valic?? Nonetheless, the DHH investtigan of the Metaiie facility found
deficiencies under federal regulatidis.For example, the DHH report noted that “the facility
failed to ensure staff followed physician peritondallysis treatment orders for three of seven
sampled patients reviewed for following physiciadess in a total of eleven sampled patiefts.”
Landrieu testified in her depositi that she disagreed with the noted deficiencies because she and
Lapworth had worked together to correct whatytperceived to be a problem entering the ata.

In March 2017, Corporate Defendameassigned Talamo from thécility in Metairie to
a facility on the West Bank for approximately three moRthas a result, Talamo claims that she
was demoted to perform the tasks of a techni@dmer than a registered nurse and that she was
burdened by the commuté.Defendants, on the other hand, emnt that Talamo was required to

be assigned temporarily to the West Bank facilityorder to receive hemodialysis trainiffg.

20R. Doc. 84-46 at 6.

21 SeeR. Doc. 84-22 at 34-35.

22R. Doc. 84-45 at 3.

2 SeeR. Doc. 93-21 at 28-38.

24R. Docs. 84-23 at 20-21 & 93-21 at 17, 28-38.

3d.

2R. Docs. 33 at 18-19 & 84-21 at 54-55.

27R. Doc. 33 at 18-19.

28R. Docs. 84-3 at 24 & 84-43 at 24. Home hemodialysis is one of two modalities (the other being peritoneal
dialysis) for allowing home dialysis patients to administeatments at home themseharswith the assistance of
family members. In hemodialysis, a dialysis machine is used to remove blood from the body, filter it through a
manufactured membrane, and return it to the body. R. Docs. 84-5 at 5; 84-6 at 5.
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Landrieu testified in her deposition that all nurses who had no hemodialysis experience were
required to be trained “at some pii and that the decision to tralfalamo at that time related to
the timing of Talamo’s hiring rather than to Talamo’s complaints to state agéhciedamo
admitted she had no prior experience in hemodiafsiBut even after Talamo completed the
three-month training on the Westrda she testified that she then “went to the home therapy clinic
in Metairie for a day here, on the West [Blank &oday, kind of flipped around, and then went to
the West [B]ank clinic®

Talamo alleges that on or about June 8, 2@8hé, spoke with an officer from the U.S.
Inspector General’'s Office about the content of her complaint to the ®HMuring the summer
of 2017, Defendants issued three additionalemive action forms against Talamo, which she
claims contain false allegations, and Talamslpervisors texted hefter hours to schedule
meetings that pulled her away from her normdieduand inconveniencediheommute. Further,
Defendants allegedly delayedpaying Talamo mileage reimbursement and refused to pay for her
travel time3® Yet, Talamo testified in her deposition that she has been fully compensated for
mileage reimbursement and admitted that she never submitted a documented request in accordance
with Fresenius’ policy fo travel time compensatiol. Talamo also complained about not
receiving a bonus for having referrBdna Ascani-Grassette to Feegus for hire as an employee,
who started in March 201%8. However, Ascani-Grassettead not named Talamo on her

application, and Talamo had only brought the estu the attention of Fresenius personnel in

29R. Doc. 84-23 at 25-26.

30R. Doc. 84-21 at 56.

311d. at 55.

32R. Doc. 33 at 20.

331d. at 20-21.

34 R. Docs. 84-3 at 25 & 84-43 at 25 (citing R. Doc. 84-21 at 82-83, 98-101).
35R. Docs. 84-3 at 26 & 84-43 at 26 (citing R. Docs. 84-31 at 51; 84-35).
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December 2018 Talamo was informed that, Movember 2016, the company policy changed
the amount of the bonus from $2,000 to $1,500Although she was eventually paid $1,500,
Talamo maintains she is owed an additional $500 for the refériehlamo further alleges that
the Corporate Defendants’ acts of retaliationseauher to take an emergency, unpaid leave of
absence in August 2017, and that Corporate mfets wrongly terminated her benefits in
December 2017. Finally, Talamo alleges that De#amts’ actions caused her mental anguish and
anxiety for which she has sought medical treatrfienT.alamo reported sleeplessness to her
general practitioner for vith she received medicatiéh.

In her second supplemental and amendingmaint, Talamo brought six counts against
Defendant$! Following the Court’s Order & Reasogsanting in part Defendants’ motion for
judgment on the pleadings, andeald of the instant motion, the following claims remained
pending*? First, Talamo alleges that Defendants kimgly presented or caed to be presented
false or fraudulent claims for payment tdfi@als of the United States Government
(“Government”) in violation of 31 U.S.C. § 37@9(1)(A) of the False Claims Act (“Count I*y.
Second, Talamo alleges that the Corporate Defdad@taliated against her in violation of 31
U.S.C. § 3730(h)(2) and 42 U.S.€.1981a(b)(1) (“Count IV"}* Third, Talamo alleges that
Corporate Defendants retaliated against herotation of the Louisiana Whistleblower Statute,

La. R.S. 23:967 (“Count V*}> Fourth, Talamo asserts that Defendants intentionally inflicted

36 R. Docs. 84-34 & 84-35.

S7R. Docs. 84-3 at 26 & 84-43 at 26 (citing R. Doc. 84-21 at 91-92).

38 R. Docs. 84-3 at 25 & 84-43 at 25 (citing R. Docs. 84-21 at 62 & 84-29).
%R. Doc. 33 at 20-21.

40R. Doc. 84-21 at 51-52.

4 R. Doc. 33.

42 R. Doc. 91.

4 R. Doc. 33 at 21.

441d. at 23.

45|d. at 23-25.



emotional distress upon her under Louisiana tort that, Clark and Lapworth are solidarily liable
for having conspired under Louisiana Civil Catéicle 2324(A), and that Corporate Defendants
are vicariously liable for their empjees’ tortious actions (“Count VI*.

. PENDING MOTION

In their motion for summary judgment, Defendants argue that insufficient evidence exists
to support Talamo’s allegations under the False Claim$’A%alamo concedes that she cannot
maintain any of her federal claimsdavoluntarily dismisses Counts | and 4/ However, Talamo
contends that disputed issud#snaterial fact preclude sumnygudgment on her remaining state-
law claims?

Defendants argue that Talamo’s claim untther Louisiana Whistleblower Statute should
be dismissed because Talamo does not providemrsedthat Fresenius vated any state law but
only alleges that her co-worker Lapworth éid.Defendants note that Talamo admitted in her
deposition that she cannot produce any docurtientaf Lapworth’s alleged alterations of
measurements listed in the adequacy checRlistad that Lapworth denies having falsified such
information or having instructed others to do°$defendants also assénat the DHH auditors
found no violation of any state law after inugating the Metairiefacility in March 20173

Because the absence of an employer’s violatiataié law is fatal to a claim under the Louisiana

461d. at 25-27.

4TR. Docs. 84-4 at 9-22 & 84-42 at 9-22.

48 R. Doc. 93 at 3. Specifically, Talamo stated: “m@ldas no longer going to pursue her claims based on
federal law that she alleged in Counts I, II, 1l [sic], and IV.” In her opposition to the Defendants’ motion for judgment
on the pleadings, Talamo waived her cause of action in Count Ill. R. Doc. 57 at 2. As, dhe<diurt dismissed
Count Il in its prior Order & Reasons. R. Doc. 91 at 11. The Court alsdsdestinCount Il and amended Count | to
seek the remedy pleaded in Count Itl. Therefore, ahead of her oppogitito the instant motion for summary
judgment, Talamo’s only remaining federal allegations had been Counts | and IV.

“R.Doc. 93 at 1, 4-17.

50R. Docs. 84-4 at 22-23 & 84-42 at 22-23.

51 R. Docs. 84-4 at 23 & 84-42 at 23 (citing R. Docs. 84-3 at 18 & 84-43 at 18).

52R. Docs. 84-3 at 18 & 84-43 at 18.

53R. Docs. 84-4 at 23 & 84-42 at 23 (citing R. Docs. 84-3 at 17 & 84-43 at 17).
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Whistleblower Statute, Defendants submit that Talamo’s claim fails as a matter &f law.
Defendants further contend that Talamo’s claisodhils because her alleged grievances do not
amount to actionable reprisal. Instead, Defetslalescribe Talamo’s temporary and required
reassignment to a facility to receive hemodialytgiging, her referral bonus, the delayed payment
of her mileage reimbursement, and her expedtetddance at company meetings as justifiable or
de minimisconduct that does not constitute miziéy adverse employment actiots. But even

if her allegations were actionable, Defendaatgue that Talamo cannot show a causal link
between her complaints and any alleged retaliatory®acRather, Defendants suggest that
Talamo’s hemodialysis training was necessanytf@ performance of hgob, that Fresenius
helped resolve her compensation-related complaints, and that she has no evidence that the
criticisms of her performance were unwarrartted.

Defendants next contend thatdmo’s claim for intentional infliction of emotional distress
should be dismissed because Defendants eazHilio extreme or outrageous conduct, Talamo
experienced no severe distress, antha has shown no evidence of intght.Defendants
characterize Talamo’s complaints asrenannoyances typical of the workpl&eFurthermore,
Defendants note that Talamofsedical records do nanhdicate that she experienced severe
emotional distress, given that tlezords consistently reflect Tat@ was experiencing no anxiety,
panic, or depression, and that Talamo has se®n a mental healtbpecialist or received
hospitalization for any conditions related to this law&UiEinally, Defendantslaim that Talamo

submits insufficient evidexe to show any of them intendedimdlict emotional distress upon her,

54R. Docs. 84-4 at 23 & 84-42 at 23.

55 R. Docs. 84-4 at 21-22 & 84-42 at 21-22 (citing R. Docs. 84-3 at 25-27 & 84-43 at 25-27).
56 R. Docs. 84-4 at 23 & 84-42 at 23.

57R. Docs. 84-4 at 22 & 84-42 at 22 (citing R. Docs. 84-3 at 24-26 & 84-43 at 24-26).

58 R. Docs. 84-4 at 24-27 & 84-42 at 24-27.

59R. Docs. 84-4 at 24-25 & 84-42 at 24-25.

50 R. Docs. 84-4 at 25 & 84-42 at 25 (citing R. Docs. 84-3 at 27-28 & 84-43 at 27-28).
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citing Talamo’s deposition testimony where shienmevledged that Fresenipsrsonnel other than
the Individual Defendants treated her fafly.

In opposition, Talamo asserts that her claintder the Louisiana Whistleblower Statute
should not be dismissed because she points to eddgviolations of Louisiana Revised Statutes
37:1271(A) (governing licens® practice medicine¥, section 8461 of title 48 of the Louisiana
Administrative Code (regulatiorncerning patient records for end stage renal disease treatment
facilities)®® and section 3405 of title 46 of the Louaisa AdministrativeCode (regulations

concerning disciplinary proceedings for registered nufées)n addition to her deposition

51 R. Docs. 84-4 at 26 & 84-42 at 26 (citing R. Docs. 84-3 at 15 & 84-43 at 15).

62 “No person shall practice medicine as defined ihenatil he possesses a duly recorded license issued
under this Part or a permit or registration as provided for herein.” La. R.S. 37:1271(A).

63 Talamo relies on the following provisions of section 8461

The facility is required to maintain a clinical recadcording to current professional standards for each
patient.
1. This record shall:
a. contain all pertinent past and current medical, psychological, social and other therapeutic
information, including the treatment plan;
b. be protected from unauthorized persons, loss, and destruction; and
c. be a central location for all pertinent pati information and be easily accessible to staff
providing care.

6. Contents. Patient records shall accuratelyuoh@nt all treatment provided and the patient's
response in accordance with professional standards of practice. The minimum requirements are as
follows:

a. admission and referral information, unding the plan/prescription for treatment; ...

d. physician’s orders; ...

f. treatment plan. The plan is a written list of the patient's problems and needs based on admission

information and updated as indicated by progress or lack of progress. Additionally, the plan shal

vi. be followed consistently by all staff members; and
vii. contain complete, pertinent information related to the mental, physical, and social needs
of the patient.
g. diagnostic laboratory and other pertinent information, when indicated; ...
i. other pertinent information related to the individual patient as appropriate.
7. Computer data storage of pertinent medical information must:
a. meet the above criteria;
b. be easily retrievable and accessible when the patient is receiving dialysis; and
c. be utilized by care givers during dialysis treatment.
La. Admin. Code tit. 48, § 8461(A); R. Doc. 93 at 6.8.
64 Talamo relied on the following provisions of section 3405:

The board in the exercise of its disciplinary authority has adopted the following meaning for the following
terms.

11



testimony, Talamo offers the DHH’s findings its March 2017 investigation that stated the
Metairie facility “failed to ensure staff followed physicianrjgeneal dialysis treatment order8.”
Talamo further claims that both Lapworth abandrieu testified in their depositions that the
Metairie facility had improper documentatiéfh Talamo regards the missing adequacy checklists
with suspicion and suggests that the DHH invesitign was incomplete because it could not have
assessed this missing evidefteTo fill the gap of proof concerning her allegation of the
falsification of records, Talamo submits teeorn testimony of co-worker Ascani-Grassette,
which states that Lapworth instructed her tteeincorrect urine volumes and that she observed
two instances of discrepancies between inféionaentered in Lapworth’s adequacy checklists
and the data recorded on computer equiprtfent.

Talamo also contends she has shown that Corporate Defendangdidraated her through
conduct recognized by the FifCircuit as reprisal iiaire v. Board of Supeisors of Louisiana
State University Agriculiral & Mechanical College719 F.3d 356, 367 (5th Cir. 2013). Talamo
submits the recording of a conversation betwkerself and co-worker Quick, in which Quick
states that she “felt [Clark] was trying pit [Quick] against [Talamo]” in a meetirf§. Talamo
next submits her own deposition testimony to dsat Clark and Laparth instructed a co-

worker to make false allegations against Talathat the corrective actidiorms were false, that

Other Causes-includes, but is not limited to: ...

f. performing procedures beyond the authorized scope of nursing or any specialty thereof; ...

h. improper use of drugs, medical supplies or equipment, patient's records, or other items; ...

j. falsifying records;

k. failure to act, or negligently or willfully committing any act that adversely affects the physical or
psychosocial welfare of the patient ... ; ...

p. inappropriate, incomplete or improper documentation ....
La. Admin. Code tit. 46, § 3405(A); R. Doc. 93 at 8-10.

85 R. Doc. 93 at 9 (citing R. Doc. 93-21 at 17, 28-38).

661d. (citing R. Docs. 93-19 at 73, 81-82, 91-92 & 93-21 at 19-20).

571d. at 9-10.

681d. (citing R. Docs. 93-22 at 53, 64, 71-81, 84-85, 92, 97-98, 100-103, 222-232; & 93-23 at 9-11).

691d. at 11-12 (citing R. Doc. 93-19 at 33-37, 163-169).
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Talamo was relocated to work as a techniciarerdtian a registered nerfor three months, that
Individual Defendants were awarathlalamo desired to work in Metairie in order to be close to
her minor children, and that moving her to aiclion the West Bank “ended a central benefit to
[Talamo] in having this job” In addition to her own deposition testimony, Talamo submits the
sworn testimony of Ascani-Grassette, which chiaré@es Individual Defendants’ reaction to
Talamo’s report about Lapworth as “a slow pessgion” of making Talamo’s job “very difficult”

for her, from threatening “a stack write-ups” to being “let ... go™

In opposing the dismissal of her intentiondliation of emotional distress claim, Talamo
argues that Defendants acted outrageously whetk @ieected Quick to be verbally aggressive
towards Talamo in a meeting. Talamo furtbiims she suffered extreme distress because her
medical records indicate that she was unablsléep due to work-related stress, and because
Talamo sought medical treatment and drtmsddress her stress and sleeplesSiegsnally,
Talamo argues that Quick’s recorded statement shibat Clark intended to intentionally inflict
emotional distress upon Talarfb.

In reply to Talamo’s arguments, Defendanbaintain that Talamo did not produce
competent evidence demonstrating that her emplagespposed to her coevker, violated state
law. Defendants also emphasize that Talamtégion to the DHH findingsannot prove an actual
violation of state law becauske DHH surveyed only federal,th@r than stat, regulationg?
Finally, Defendants re-urge the same reasondimissal of Talamo’s claim for intentional

infliction of emotional distres®

701d. at 13 (citing R. Docs. 93-16 & 93-17).

"11d. at 14 (citing R. Docs. 93-22 at 46-76 & 93-23 at 7-9, 35).
72]d. at 16 (citing R. Doc. 93-10 at 3-4).

71d. at 16-17.

7 R. Doc. 98 at 2-7.

51d. at 7-11.
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1. LAW & ANALYSIS

A. Summary Judgment Standard

Summary judgment is propef the pleadings, depositions,savers to interrogatories, and
admissions on file, togetheith the affidavits, if any, show #t there is no genuine issue as to
any material fact and that the moving partgmditied to a judgment as a matter of lauCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986) (citing Fed. Rv.(®?. 56(c)). “Rule 56(c) mandates
the entry of summary judgmeiaffter adequate time for discoveagd upon motion, against a party
who fails to make a showing sufficient to establise existence of an element essential to that
party’s case, and on which the party will bear the burden of proof at tteal.’A party moving
for summary judgment bears the initial burdememonstrating the basis for summary judgment
and identifying those portions of the recoudiscovery, and any affavits supporting the
conclusion that there is no genaiissue of material factd. at 323. If the moving party meets
that burden, then theonmoving party must use evidence daghle under Rule 56 to demonstrate
the existence of a genuirssue of material factld. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtuen a verdict for the
nonmoving party. SeeAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1996). The substantive
law identifies which facts are materiald. Material facts are not genuinely disputed when a
rational trier of fact could not find for the nonmogiparty upon a review difie record taken as a
whole. See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cé7a U.S. 574, 587 (1986);
Equal Emp’t Opportunity Comm’n v. Simbaki, Ltd@67 F.3d 475, 481 (5th Cir. 2014).
“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a motion for summary judgme®eeAnderson477 U.S. at 249-5¢opper

v. Frank 16 F.3d 92, 97 (5th Cir. 1994). In mj on a summary judgment motion, a court may
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not resolve credibility issues or weigh evidencgee Delta & Pine Land Co. v. Nationwide
Agribusiness Ins. Cp530 F.3d 395, 398-99 (5thrCR008). Furthermore, a court must assess the
evidence, review the facts, and draw any apprtpiderences based on the evidence in the light
most favorable to the pgropposing summary judgmenfee Tolan v. Cotto®72 U.S. 650, 656
(2014);Daniels v. City of Arlington246 F.3d 500, 502 (5th Cir. 2001Yet, a court only draws
reasonable inferences in favor of the nonmovatigwthere is an actual controversy, that is, when
both parties have submitted evidence of contradictory fattitle v. Liquid Air Corp, 37 F.3d
1069, 1075 (5th Cir. 1994) (en banc) (citibgjan v. Nat'l| Wildlife Fed'n 497 U.S. 871, 888
(1990)).

After the movant demonstrates the abserfca genuine dispute, the nonmovant must
articulate specific facts and poitt supporting, competent evidenttet may be presented in a
form admissible at trialSeeLynch Props., Inc. v. Potomac Ins. Co. of 140 F.3d 622, 625 (5th
Cir. 1998); Fed. R. Civ. P. 56(&)(A) & (c)(2). Swh facts must create more than “some
metaphysical doubt as to the material factglatsushita475 U.S. at 586. When the nonmovant
will bear the burden of proof at trial on the disfiive issue, the moving party may simply point
to insufficient admissible evidence to establisheasential element of the nonmovant’s claim in
order to satisfy its sumany judgment burdenSee Celotexd77 U.S. at 322-25; Fed. R. Civ. P.
56(c)(B). Unless there is a gene issue for trial that couldupport a judgment in favor of the

nonmovant, summary judgment must be granteeklittle, 37 F.3d at 1075-76.
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B. Analysis

The parties agree that Talamo has conceded certain claims and they should be dismissed,
including the remaining federal claims in Courasidl IV. As a result, they are hereby dismis$ed.
The Court now turns to the issues that remain in dispute.

1. Retaliation under Louisiana Whistleblower Statute (Count V)

In Count V, Talamo seeks relief under theuisiana WhistlebloweStatute, La. R.S.
23:967(A), which prohibits an employer from tagi“reprisal against an employee who in good
faith, and after advising the emplaya the violation of law”:

(1) Discloses or threatens to disclose a wakplact or practice that is in violation
of state law.

(2) Provides information to or testifies before any public body conducting an
investigation, hearing, or inquiigpto any violation of law.

(3) Objects to or refuses to participate ineanployment act or pctice that is in
violation of law.

“The Whistleblower Statute prowd protection to employees agaireprisal from employers for
reporting or refusing to participgatin illegal work practices.”Accardo v. La. Health Servs. &
Indem. Cq.943 So. 2d 381, 383 (La. App. 2006) (citidgle v. Touro Infirmary886 So. 2d 1210,
1214 (La. App. 2004)). To prevail on a claim untlee Whistleblower Statute, a plaintiff must
establish that (1) her employer violated Lssana law through a prohibited workplace act or
practice; (2) she advised the employer of the vimhat(3) she then refused to participate in the

prohibited practice or threatened to disclose tlaetpre; and (4) she was terminated as a result of

¢ Following the dismissal of all federal claims over which the Court had original jurisdiction, the Court may
decline to exercise supplemental jurigiic over the remaining state-law claimSee28 U.S.C. § 1367(c). In the
interest of judicial economy, the Court chooses to retain supplemental jurisdiatiothe state-law claims under 28
U.S.C. § 1367(a).
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her refusal to participate in the prohibited practiws, disclosure of the prohibited practice, or her
threat to disclose the practicklale, 886 So. 2d at 1216.

In analyzing retaliation claims under the Uisiana Whistleblower Statute, Louisiana
courts apply the test and burden-shifting framework announdddonnell Douglagor federal
retaliation claims under Title VII.See Haire 719 F.3d at 364 n.7 (citingmith v. AT&T Sols.,
Inc.. 90 F. App’x 718, 723 (5th Cir. 2004)) & 367 n.1Accordingly, a plaintiff must first make
aprima faciecase that (1) plaintiff engaged in protecsetivity; (2) plaintiff suffered an adverse
employment action; and (3) a causal connectiortexkisgetween the activity in which the plaintiff
engaged and the adverse acti@aspard v. Betchel Oil, Gas & Chems. Constr. Servs,,204.8
WL 2671230, at *3 (M.D. La. June 4, 2018)hus, it is first essentithat a plaintiff demonstrate
that she engaged in activity protected by the Wdbtower Statute, includg “establish[ing that]
the employer engaged in workplace conduct constifuan actual violkdon of state law,”
Encalarde v. New Orleans Ctr. for Creative Arts/Riverfrd®8 So. 3d 826, 826 (La. 2015) (citing
AccardoandHale), and that she advised the employetha state-law violation. The second
element of a retaliation claim may be satisfiecdalshowing of “reprisal” as it is defined under the
statute, which includes “firing, layoff, loss of béite or any other discriminatory action” taken
as a result of a protected adyv La. R.S. 23:967(C)(1). Aeprisal may also be shown by
satisfying the test for an adverse employmenbadt Title VII retaliation claims, such that “a
reasonable employee would have found trelehged action materially adverseBurlington N.

& Santa Fe Ry. Cp548 U.S. 53, 68 (20063ee Haire 719 F.3d at 367 & n.14, 368. Third, a
causal connection may be estaidid by close timing of the peatted activity and the alleged
reprisal. See Haire719 F.3d at 368. Once the plaintiff makgsiema faciecase, the burden shifts

to the defendant to demonstrate legitimate reasons for its conduct. To avoid summary judgment,
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the plaintiff must point to substantial evidenchdw/[ing] that the retaliation was a ‘but for’ cause
of the adverse employment decisiond. at 368-69 (citing-ong v. Eastfield Coll.88 F.3d 300,
305 n.4, 308 (5th Cir. 1996)).

Defendants argue that this case involves nothing more than a soured employment
relationship between Talamo and a lone co-eyg®, Lapworth, that tned into a personal
vendetta against Lapworth. Obwvelss Talamo argues that she is the quintessential whistleblower
seeking to bring to heel a law-breaking employ€orporate Defendants assert that Talamo’s
allegations of Lapworth’s viations of law, even if supported by adequate summary judgment
evidence, would not establish that Corporate Defetsdas employer, actiaviolated any state
law. Defendants cit®deh v. City of Baton Roug2017 WL 3726019, at *14 (M.D. La. Aug. 29,
2017), in urging that the Lousmna Whistleblower Statute “gnlcovers seriosl violations
committed by the employer, not the illegal acts of co-work€rsThe court irOdehheld that an
employer was not liable under the Louisiana Wakdtwer Statute for an employee’s criminal
destruction of the employer’s ggerty where the plaintiff failetb provide evidence linking the
employer’s involvement in the crimeSee id.at *14-15. There, the plaiff theorized that the
employer tampered with surveillance equipment to permit theft and destruction of property. The
court granted summary judgment to the emploggrart because theghtiff failed to produce
evidence of the employer’s tampeagiwith the surveillance equipmeiatnd so failed to show that
her employer actually violated a state |al.

TheOdehcourt relied uporoulas v. LaGreca45 F. Supp. 2d 693, 703 (E.D. La. 2013),
for the proposition that an employer is not liafdethe criminal actions of its employees. 2017

WL 3726019, at *14 n.134. IGoulas the court held that aemployee who disclosed a co-

"R. Docs. 84-4 at 22 & 84-42 at 22.
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worker’s illegal use of drugs on the presssdid not have a claim under the Louisiana
Whistleblower Statute. 945 F. Supp. 2d782-03. Unlike the criminal activity iGoulas
Talamo’s allegations relate to Lapworth’s antowithin the scope dfier employment as an
employee of Fresenius, which may makedenius vicariously dible for her conduc For
example, irRichardson v. Axion Logistics, L.L,@80 F.3d 304 (5th Ci2015), the district court
had dismissed the plaintiff's whistleblower claim because the allegations of state-law violations
were only directed against the plaintiff's co-doyges, and not his employer. The Fifth Circuit
reversed, reasoning that plaintiff's allegationat ttthe employer was aware of the co-employees’
unlawful conduct, and that plaiffthad reported it to his supervisprwere sufficient to state a
claim that the employer “violated stdeev through a prohibited workplace actldl. at 306-07
(“Taken together, these facts make plausibledlhegation that [the employer] authorized the
fraudulent billing practices of which [plaintiffomplained ... [they] constituted a violation of
law.”).

To withstand summary judgment, then, Talamast show that Fresenius engaged in
workplace conduct that actually viodat state law. Corporate Defendants urge that Talamo “has
no documentation proving her records were falsifi@dTalamo theorizes that the unavailability
of the adequacy checklists demonstrates hgri@rar’'s attempt to conceal Lapworth’s actions,
but Talamo provides no evidencestagpport her theory. In fact, [Bano testified that she once had
copies of the adequacy checklists allegedly altered by Lapworth, but these were submitted to
Fresenius’ internal investigation board and tbeikiana State Board of Ksing for investigation
— both of which found Talamo’s allegations lte unsupported. Thus, Corporate Defendants

contend that Talamo lacks evidetogrove any state-lawiolation. In response, Talamo presents

"8 R. Doc. 33 at 24-25 (citing La. Civ. Code art. 2320).
®R. Doc. 96-2 at 5.
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her own sworn testimony and the deposition testiynof friend and co-worker Ascani-Grassette
that Lapworth altered patientsirine measurements and distried dialysate solution without
prescription — conduct Talamo says viola@s3405 of Louisiana’s glations concerning
disciplinary proceedings for registered nufeslalamo also notes that, pursuant to the March
2017 investigation, the DHH founde&Hhacility to have violateghysicians’ orders regarding
peritoneal dialysis, a fact thBtefendants do not contest but gtsivas unintentional — which the
investigation also foun®. Nevertheless, Talamo saysisthconduct plainly violates the
requirement to follow a patient’s treatmeplan under 8 8461 of Losiana’s regulations
concerning patient records for end stage renal disease treatment f&¢il8lesalso contends that
Lapworth altered the cause ofath for a patient. Corporate feadants explain that Lapworth
did so believing it was for a doctor, rohurse, to identify the cause of de&th.

Talamo’s summary judgment evidence, comprised as it is of her own testimony and that of
a friendly co-worker inexperienced in dialysis, is thin at b&sirporate Defendants characterize
it as involving only charges of misconduct (ruledking) by a single eptoyee (Lapworth) even
though Talamo simultaneously concedes that Fresenius wanted its employees to follow the rules.
At most, say Corporate Defendants, Talamo&net involve nothing more than “unintentional

regulatory deficiencies thatere swiftly corrected® They say an acti@ble claim under the

80 Section 3405 lists actions that would subject registered nurses to disciplinary action by the Louisiana State
Board of Nursing. The board is responsible for imposing discipline, which is reviewable byahawisurts under
the Administrative Procedure Act, La. R.S. 49:964(G). Neither the Nurse Practice Act, L37:B13.et seq, nor
§ 3405 itself, provides for a private right or cause of action for the proscribed conduct. Nevetthéhessxtent
Talamo’s summary judgment evidence reveals such conduct, it would appear to satisfy the Louisiana Whistleblower
Statute’s requirement af state-law violation.

81R. Docs. 84-3 at 17 & 84-43 at 17.

82 As with § 3405, a showing of a § 8461 violation would appear to satisfy the WhisttetRiatute’s
requirement of a state-law violatioeven though DHH is primarily responsible for the regulatory oversight,
implementation, and enforcement of the regulations concerning end stage renal disease treatment facilities.

83 R. Doc. 84-43 at 20.

84R. Doc. 98 at 3.

851d. at 4.
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Whistleblower Statute must involve more thaomeone doing something improper; it must
involve a serious vialtion of state laf® There is much force in the position advanced by
Corporate Defendan®. However, Talamo claims not ortlyat Lapworth engaged in misconduct,
but that her superiors turnedlaaf ear to Talamo’s complairasnd sought to sweep them under
the proverbial rug. These claims raise issuesngbloyer involvement in the alleged state-law
violations more likehose at issue iRichardsonthan those irGoulas which involved criminal
conduct limited to a single co-employee. Tades charges of misconduct present serious
consequences for dialysis patients, and hergesaof her employer’s role in responding to her
complaints are equally serious. Hence, by thedbafemargins, Talambas presented evidence
to turn back summary judgment at this junctomethe question whether Defendants violated state
law.

Similarly, Talamo argues that she has raised a gemlispute of materiéhct as to reprisal.
As noted by the Fifth Circuit, the standard fofinieg adverse employment actions in retaliation
claims under Title VIl is broader than the san@ndard for discrimination claims under Title VII.
Haire, 719 F.3d at 368 & n.1The Supreme Court has instructbdt retaliation @ims should be
analyzed in the context of an ployee’s particular circumstance8urlington, 548 U.S. at 69;

Wheat v. Fla. Par. Juvenile Justice Comn8thl1 F.3d 702, 707 (5th Cir. 2016). For instance, “[a]

861d. at 2-4.

87 The January 2017 incident providas example. Talamo charges Lapth with changing the recorded
weight of an ultrafiltration bag, but Lapworth explaine shid so because the bag Hadked during the patient’s
transit to the facility by public transpation. R. Doc. 84-43 at 11. Hence, Lapworth insists her aim was to provide
more accurate information in order targa sounder measuremewhile Talamo insists Lapwdtr falsified records.

In addition, vhile Talamo also cites the DHH's findings as shugvihat Corporate Defendants “failed to ensure staff
followed physician peritoneal dialysis treatment orders,” the DHH reviewed Corporate De$ebdeach of federal,
rather than state, law. R. Docs. 93i113-14 (summarizing survey findings citing 42 C.F.R. pt. 494) & 93-21 at 28-
37. Consequently, Corporate Defendants understandably urge that Talamo presents no competgnjuslgment
evidence to raise a genuine issue of faat her employer actually violatsthtelaw. In similar circumstances, other
courts have concluded that summary judgment was approp8ags.e.g., Williams v. Hosp. Serv. DBE0 F. Supp.

3d 90, 69-97 (M.D. La. 2017) (granting summary judgment to employer where plaintiff dptessnt proof of
employer’s actual violation of state law).
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schedule change in an employestk schedule may make litttifference to many workers, but
may matter enormously to a young mathvith school-aged children.Burlington, 548 U.S. at

69 (citing Washington v. Ill. Dep’t of Revenu&0 F.3d 658, 662 (7th C2005)). Here, Talamo
presents evidence that Corporate Defendasdéfgaed her to work on the West Bank despite
knowing that Talamo sought employment on the East Bank to be near her minor children. The
Corporate Defendants’ decision to change Talartoxation following her reports to Fresenius
and the state agencies, coupled with her dil@gs of abusive meetings and payment delays,
arguably satisfy Talamo’s initial burden of demoasirg a genuine disputerfthe trier of fact as

to whether a reasonable person would considegpd@ate Defendants’ condito have “dissuaded

a reasonable worker” from refusing to particgt or reporting a violation of state lawd. at 68
(quotingWashington420 F.3d at 662) (citation omittedHowever, Corporate Defendants rebut
Talamo’s prima facie case with summary judgment evidence that Talamo, a dialysis nurse
untrained in hemodialysis, was regpd to receive such trainingé@that the available location for
such training happened to be on the West B&porate Defendants further show that Talamo
was trained at that time, aparbfin other employees, because she thadirst nurse to be hired.
As to Talamo’s charge thahe was shorted by $500 on a redebonus, receiving the $1,500 rate
for such bonuses in place at the time it was ggsed rather than the $2,000 rate in place at the
time she made the referral, Corporate Defatslalemonstrate that she was paid the bonus
according to company policy. And while Talanamgues she is owed interest on travel
reimbursements, which, while made to heryavallegedly delayedshe points to no company
policy or practice supporting her claim for interéeBalamo insists that th@dose proximity in time
between her reassignment and repgrtall amidst a series of abusimeetings and the pay issues,

could cause a reasonable employee to refram freporting a violation. The Court disagrees,

22



given the Corporate Defendants’ explanations amdkeece for their actions. Cases relevant to the
Whistleblower Statute are replete with cautioatthriticisms and meetings, while sometimes
difficult, are part of the job. Talamo has not sinawat either the number ofeetings or the level
of criticism was out of the ordinary. Nor hasstemonstrated that Fresenius’ explanations for
her temporary reassignment for hemodialytsésning and for the tatively insignificant,de
minimuspay issues are not reasonable, much lesda@g with company policy. Talamo has not
pointed to substantial evidence showing that r&ial was a “but for” cause of the actions she
contends constitute adverse employment decisions — an essential element of her claim under the
Louisiana Whistleblower StatuteConsequently, Talamo has not shown that a genuine dispute
exists on the issue of reprisal, and summadgment denying Talamo’s whistleblower claim is
appropriate.
2. Intentional Infliction of Emotional Distress (Count VI)

To prove intentional infliction of emotionalstress in Louisiana, plaintiff must show:
“(1) that the conduct of the defdant was extreme and outrageous; (2) that the emotional distress
suffered by the plaintiff was severnd (3) that the defielant desired to inflict severe emotional
distress or knew that severe emotional distremsldvbe certain or substantially certain to result
from his conduct.” White v. Monsanto Co585 So. 2d 1205, 1209 (La. 1991). Extreme and
outrageous conduct is that which exceeds “all pésdiounds of decency” and is “regarded as
atrocious and utterly intolerabln a civilized community.ld. “Liability does not extend to mere
insults, indignities, threatsannoyances, petty oppressiows, other trivialities.” Id. In the
workplace setting, a claim for inteonal infliction of emotional distress has been “limited ... to
cases which involve a pattern of delibera¢peated harassment over a period of timiicholas

v. Allstate Ins. C@.765 So. 2d 1017, 1026 (La. 2000) (citMbnite 585 So. 2d at 120B/aggio
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v. St. Francis Med. Ctr., Inc391 So. 2d 948 (La. App. 1980)). “The distress suffered by the
employee must be more than a reasonable person could be expected to dddatel027;see
also Goldberg v. Mose811 So. 2d 1165, 1167 (La. App. 2002).eTistress must be extreme; a
“lesser degree of fright, humiliation, embarrassment or worry” is insufficiditholas 765 So.

2d at 1027 (citing/Vhite 585 So. 2d at 12103pe also Smith v. Amedisys, Jri298 F.3d 434, 450
(5th Cir. 2002) (observing thatouisiana jurisprudence sets aithreshold fo the severity
prong).

The evidence presented by Talamo fails tee@ genuine dispute about the extremity of
Defendants’ conduct and the severity of her distrdisther the complaints to which Talamo was
allegedly subjected, nor Clark’s alleged instructioat a co-worker act in a verbally aggressive
manner towards Talamo in a meeting, constitutes extreme and outrageous conduct sufficient to
warrant recovery on a claim for intentional infi@ of emotional distress. The former are the
typical annoyances dhe workplace, and the lattep@ears to be a one-time ever@ompare
Nicholas 765 So. 2d at 1028-30 (year-lotwyrective review directed ataintiff was not extreme,
outrageous, or beyond the bounds of decemaf), Wilson v. Monarch Paper C&®39 F.2d 1138,
1145-46 (5th Cir. 1991) (reasonable jury coufdifthat employer’s “assigning an executive with
a college education and thirty yea@xperience to janita@i duties,” with intentional and systematic
design to humiliate him into quitting, was extreme autrageous). Even if “arbitrary and without
compassion,’see Nicholas765 So. 2d at 1028-30, the Defendarssuance of corrective action
forms (which do not themselves constitute discipline), and their rough treatment of Talamo in
meetings, do not meet the high threshold ofeawtr and outrageous contlirc part because the

record is devoid of any evidence to suggest the corrective actionsere unwarranted.
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Furthermore, Talamo’s intermittent episodes of insomnia requiring a “low dose” of sleep
aid medication are insufficient to demstrate severe emotional distrésSee Sabre Indus., Inc.
v. Module X Sols., LLL2017 WL 4183070, at *3-5 (M.D. L&ept. 19, 2017) (plaintiff who took
sleep medication for sleep apnea but had no ecakdecords of psychological distress failed
severity prong)see alsoSmith 298 F.3d at 450 (plaintiff whoosight treatment from family
practitioner and neurologist forress-related headaches causegdrgistent verbal and physical
harassment at place of employment did not meetrdgg prong). As Talamo’s treating physician
acknowledged, “[ijnsomnia is.. a common adult complaint” and Talamo’s symptoms,
unaccompanied by reports of anxiety or depresSiarg also common in adults. Even if Talamo’s
reported episodes of sleeplessness were cansdaefendants’ conduct, her reaction was not
sufficiently severe to recover for intentional iofion of emotional distress. The evidence does
not show that the distress Talamo alleges wastidurable” in the sense established for actionable
conduct under Louisiana lavsee Smith298 F.3d 450 (affirming summary judgment on severity
prong in light of high threshold set by Louisiana laMigholas 765 So. 2d 1017, 1030 (“although
[plaintiff] genuinely felt humiliated, anxious,oofused, upset and worried because of the
corrective review process, we cannot say thhiinpff's] emotional distress was more than a
reasonable employee might be expected to enduine workplace”). Theafore, because Talamo
cannot establish either of the fitsvo elements of a claim fortentional infliction of emotional

distress, her claim fails, and the Court naetdreach the third element of intent.

88 R. Doc. 93-10 at 4, 9.
891d. at 7.
01d. at 36, 233.
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V. CONCLUSION
Accordingly, for the foregoing reasons,
IT IS ORDERED that Defendants’ motion for summary judgment (R. Doc. 84) is

GRANTED, and all of Talamo’s clainmere hereby DISMISSED WITH PREJUDICE.

New Orleans, Louisiana, this 3rd day of July, 2019.

b

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE
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