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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RICHARD DUBUISSON CIVIL ACTION
VERSUS NO. 1~4883
INDUSTRIAL ECONOMICS, INC. AND SECTION “R”(3)

RYAN TOLBERT

ORDER AND REASONS

Defendantindustrial Economics, IndlIE) moves to dismissplaintiff
Richard Dubuisson’ssecond amenad complaint! For the following

reasons, thedlirt grants the motion.

l. BACKGROUND

This case arises out of a maritimecident thatllegedlyoccurred on
November 23, 2015. Plaintiff alleges he wagured whike working on a
vesselowned and operated by defendant Ryan TolBerThough not
explicitly stated, plaintiff appears to assert tHatbert was also the captain
of the vessel on the daf the accident. Plaintiff states that he was on the

vessel in connection with his work as an employde AS Inc. of
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Massachusett$ According to plaintiffthe vessel was “under the control” of
IE, “pursuant to a contract” between IE and TolbeRlaintiff further states
that IE “controlled the operations of the vessdély “hiring th[e] vessel,
directing the route and locations at which the eésgould operatg and
“approving captainssg

Plaintiff statesthat he was injured when a large wahé the vessel.
Plaintiff alleges that Tolbert failed to advise handtheother AIS employees
that the wave was going to [fit Plaintiff alsoallegesthat Tolbert failed to
“keep the botin place while on location,” which he sagsntributed to the
‘movement” that ultimatelghrew himto the declé Plaintiff states that he
has suffered a serious lower back injury as a tesfuthis fall.2

On May 11,2017, plaintiff sued Tolbert and Ifor negligence under
general maritime law: IE moved to dismiss thdéirst complaint under

Federal Rule of Civil Procedur®(b)(6)*2 Before that motion was fully
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briefed, plaintiff sought leave to amend his compid3 which Magistrate
Judge Knowlegranted Plaintiff's first amended complaint added only two
additional substantive paragraphs.Before any additioal motions were
filed, Chief Judge Engelhardenied IE’s initial motion to dismisss mootl®
Judge Engelhardtoted that plaintiff's allegationis the amended complaint
were“overly conclusory” and lacked sufficient factualgport Heordered
plaintiffto submit a second amended complaih@n May 18, 2018, the case
was transferred to this Sectiéh.

IE nowmoves to dismiss the second amended glaint, arguinghat
plaintiff hasfailed to plead facts sufficient to allegeat IE(1) owed plaintiff

a duty and (2) was a substantial factor in caugilagntiff's injuries .19

Il. LEGAL STANDARD
To aurvive a Rule 12(b)(6) motion to dismiss, the pt#inmust plead
“sufficient factual matter, accepted as true, tate a claim to relief that is

plausible on its face.”Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting
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Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007))A claim is facially
plauside when the plaintiff pleads facts that allow theauct to “draw the
reasonable inference that the defendant is liadrl¢hfe misconduct alleged.”
Id at 678. A court must accept all weffleaded facts as true and must draw
all reasonable inferences in favor of the plaintiffee Lormand v. U.S.
Unwired, Inc., 565 F.3d 228, 232 (5th Cir. 2009).

A legally sufficient complaint must establish motlkean a “sheer
possibility” that the plaintiff's claim is truelgbal, 556 U.S. at 6781t need
not contain dtailed factual allegations, but it must go beyoaddls, legal
conclusions, or formulaic recitations of the elertseof a cause of actiord.

In other words, the face of the complaint must @menough factual matter
to raise a reasonable expectattbat discovery will reveal relevant evidence
of each element of the plaintiff's clainh.ormand, 565 F.3d at 257The claim
must be dismissed if there are insufficient factalédgations to raise a right
to relief above the speculative lev@wombly, 550 U.S. at 555, or if it is
apparent from the face of the complaint that thisran insuperable bar to

relief, Jonesv. Bock, 549 U.S. 199, 215 (2007).

[11. DISCUSSION
To state a clan for maritime negligencegplaintiff must“demonstrate

that there was a duty owed by the defendant toptaetiff, breach of that
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duty, injury sustained by the plaintiff, and a calbsonnection between the
defendant’s conduct and the plaintiff's injuryl.h re Great Lakes Dredge &
Dock Co. LLC, 624 F.3d 201, 211 (5th Cir. 2010) (internal quotas and
modifications omitted).As to causationa partys negligence is actionable
only if it is the “legal cause” of the plaintiffisjuries. 1d. The Fifth Circuit
defines legal cause as “somethmgre than but for causation,” meaning that
“the negligence must be a substantial factor” ingiag the injuries.d.
Plaintiff has faied to plausibly allege thaE was a substantial factor in
causing plaintiff's injuries. IE's connection tdgintiff's alleged injuriegests
on the allegations that llkad theability to “approv|[e] captain's® and “knew
or should have known” that Tolbert was operating tkessel in an unsafe
manner?! These allegations are akin to a claim foggligent hiring or
retention under general maritime lawbee In re Marquette Transp. Co.
Gulf-Inland, LLC, No. 135114, 2016 WL 1587382, at *3 (E.D. La. Apr. 20,
2016) (recognizing a cause of action for negligeming or retention under
general marime law, and applying the same four elements asreergd
claim for negligence). IrMarquette, the Court granted the defendant’s

motion for judgment on the pleadingsen the plaintiffs alleged, without
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factual support, that the defendant’s “negligentrig of” the captain caused
the plaintiffs’injuries.ld. The Court noted that the plaintiffs “provide[d] no
facts demonstrating how [the defendant’s] hiringgass failed to conform
to the applicable standard of caréd. The plaintiffs also failed tplead facts
to support the conclusion that the captain wasnmgetent at the time the
defendant hired himld (citing Patterson v. Omega Protein, Inc., No. 13
6293, 2014 WL 4354461, at *7 (E.D. La. Sept. 2,£20.1

Here, plaintiff similaly alleges inconclusory fashion that Ifailed “to
provide adequate personnel for the job in questi@rRlaintiff fails to allege
how IEs process for approving Tolbert as captain wasligegt, or why
plaintiff should have known that Tolbert was opengtthe vessel in an
unsafe mannerln fact, gaintiff's complaint is even more deficient thaneth
complaint in Marquette, because plaintiffalleges only that IE was
responsible for “approving” the vessel’s captairegher than hiring therss
Plaintiff's conclusory allegations therefordo not rise to the level of
plausibility required byf'wombly andlgbal.

IE separatelyargues that piatiff fails to allege that IEacted

negligently within a sphere of activity over whiitlexercised controd4 This
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line of attack addresses whether IE owed plaimtdfutythat IE can be held
liable for breachingSee Callahan v. Gulf Logistics, L.L.C., 456 F. App’x 385,
390 (5th Cir. 2011) Because plaintiff's failure to sufficiently allegausation
alonerequires dismissal, the Court will not address #rigument.

Finally, IE asksthe Courtto dismiss plaintiffs claim with prejudice
because plaintithas already been given two opportunitiesatmend his
complaint25 In his opposition, [aintiff does not address this aspect of IE’'s
motion, and does nadeek leave to amend his complain the event the
Court grants IE’'s motion

The Court will “freely give leave [to amend] wheusgice so requires.”
Fed. R. Civ. P. 15(a)The Supreme Got has held that “[i]f the underlying
facts or circumstances relied upon by a plaintiiytbe a proper subject of
relief, he ought to be afforded an opportunityestthis claim on the merits.”
Foman v. Davis, 371 U.S. 178, 182 (1962).eave to amendjowever, “is by
no means automaticHalbert v. City of Sherman, 33 F.3d 526, 529 (5th Cir.
1994). The Court considers multiple factors, including tlue delay, bad
faith or dilatory motive on the part of the movaneépeated failure to cure

deficiencies by amendments previously allowed, undue prejudadhe
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opposing party by virtue of allowance of the amereshty [and] futility of
amendment."Foman, 371 U.S. at 182.

Judge Engelhardiordered plaintiff to file this second amended
complaint after calling plaintiffs previous atternfoverly conclusory and
lacking factual information sufficient to supportraasonable inference of
negligence.zé Given plaintiff haspreviously been notick of these defects
but hasfailed to cure them, the Court finds that furthemendment is not

warranted.Foman, 371 U.S. at 182.

V. CONCLUSION
For the foregoing reasondE’s motion to disniss is GRANTED.

Plaintiff's claim against I&s DISMISSED WITH PRB UDICE.

New Orleans, Louisiana, thisl6th day of Julyl®0

SARAH S. VANCE
UNITES STATES DISTRICT JUDGE
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