Malbrough v. Parker Drilling Offshore USA, L.L.C.

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RONALD MALBROUGH

VERSUS

PARKER DRILLING OFFSHORE USA, LLC

ORDER & REASONS

CIVIL ACTION
NO. 17-5162

SECTION"L" (2)

Before the Court is Defendant Baywalilling, LLC’s motion for summary judgment.

R. Doc. 24. Plaintiff has submitted no opposition. For the reasons that follow, the unopposed

motion is GRANTED.

l. BACKGROUND

Plaintiff Ronald Malbrough, a wireline operator for Baker Hughes, bringsatttisn

against Baywater Drilling, LLC (“Baywater”) for damages g#dly sustained on a barge moored

alongside a Baywater diilg barge. Malbrough asserts luleim under the third party liability

Doc. 26

provision of the Longshore Harbor Workers’ Compensation Act (LHWCA), 33 U.S.C. § 905(b).

On June 22-23, 2016, Malbrough and three other Baker Hughes operators were sent to the

Baywater bargéo perform wireline work. Only Baker Hughes employees and propertyding

a truck loaded with wireline tools and the wireline unit, were on the bahgecréw participated

in a Baywater Safety Briefing upon arrival, which emphasized proper liféogniques and

instructed the operators to seek mechanical help or assistance “if there is latrgt @il

The larger, heavier tools were offloaded from the barge by the Baywateraparator,

and the Baker Hughes crew were responsible for attaching the crane althgstraps to

accomplish the lift and for signaling theane operatoiThe smaller tools were loaded by the Baker
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Hughes crew into a Baywater cargo basket and lifted to the rig floor by jveaBa crane.

On the date of the accident, a Baker Hughes operator loaded the Baywatdvaskejo
with the smaller weline tools, including a sheave weighing 120 pouitie operator chose to
place the sheave into the basket, although it could have been attached directly toetiséraya
and lifted separately. The Baywater crane operator lowered the basket to khbange, as
directed by Malbrough.

Malbrough began to unload the cargo basket while the crane was still attached.tBeir
transfer from the rig floor, the sheave became lodged in the grating lodigket, and Malbrough
had to wiggle it freeln his canplaint, Malbrough alleges that the basket chosen by the Baywater
crew was cheshigh and very deep, which required him to stand on his toes and reach into the
basket to remove the heavy tool. In doing so, Malbrough allegedly herniated a discankhis

. PRESENT MOTION

Baywater moves fasummary judgment. R. Doc. 24 Malbrough has not opposed.

Malbrough made several relevant admissions in his deposition testimony. First, he
acknowledged that he had not followed the-jpte BaywaterSafety Briefing, and stated that he
knew he was not following proper lifting technique at the time of the accident. R. DBat2l4/.

He admitted that, since the crane was still attached to the basket, he coughsigvesed the
crane to lift the sheve.ld. Finally, although Malbrough alleges in his complaint that the Baywater
crew loaded the sheau#o a cheshigh basket and that he had to stand on his toes to remove it
Malbrough admitted in his deposition that the basket was only-higist that it was loaded by
Baker Hughes, not Baywater; and, importantly, that his injury occurred when he thadasket
pulling on the sheave — not when he was reaching over into the basket. R. Doc. 24-2 at 21.

1. LAW AND ANALYSIS



Summary judgment is proper “if the pleadings, depositions, answers to interregjend
admissions on file, together with the affidavits, if any, show that there is no gesslieeas to
any material fact and that the moving party is entitledjt@mlgment as a matter of lanCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986) (citing Fed. R. Civ. P. 56{Ryle 56(c) mandates the
entry of summary judgment, after adequate time for discovery and upon motion, agaanist
who fails to make a showing sufficient to establish thistence of an element essential to that
party’s case, and on which the party will bear the burden of proof at tdah’party moving for
summary judgment bears the initial burden of demonstrating the basis for sujmdgament and
identifying those portions of the record, discovery, and any affidavits supptrgngpnclusion
that there is n@enuine issue of material faddl. at 323. If the moving party meets that burden,
then the nonmoving party must use evidence cognizable under Rule 56 to deataoctnst
existence of a genuine issue of material fiactat 324.

A genuine issue of material fact exists if a reasonable jury could return atverdihe
nonmoving party. See Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1996).
“[Ulnsubstantated assertions; conclusory allegationsand merely colorable factual bases are
insufficient to defeat a motion for summary judgm&de Hopper v. Franklé F.3d 92, 97 (5th
Cir. 1994);see also Andersod77 U.S. at 2480. In ruling on a summary judgent motion a
court may not resolve credibility issues or weigh evide8ee. Int'| Shortstop, Inc. v. Rally's Inc
939 F.2d 1257, 1263 (5th Cir. 199Furthermore, a court must assess the evidence, review the
factsand draw any appropriate inferenceséd on the evidence in the light most favorable to the
party opposing summary judgme8ee Daniels v. City of Arlington, Te246 F.3d 500, 502 (5th
Cir. 2001) Reid v. State Farm Mut. Auto. Ins. C684 F.2d 577, 578 (5th Cir. 1986).

Baywater'sconduct is judged under the three limited vessater duties established by



the Supreme Court iBcindia Steam Navigation Co. v. De Los Santbsthe turnover duty; (2)

the active control duty; and (3) the duty to intervene. 451 U.S. 156 (188&s®! owner must
provide work space, equipment, and tools in a condition that allows a contractor, adtiing wit
reasonable care, to carry on his operations with reasonable shfatyl6667. The vessel owner
must warn of hidden danger that the owner knowvsshould know about in the exercise of
reasonable cardd. Importantly, the vessel owner need not supervise, inspect, or monitor the
contractor’s operations for dangerous conditions that develop during the work réilgtitchsat
169-72.See also Greenwood v. Societe Francaiselbé F.3d 1239, 1245 (5th Cir. 1997).

There is no issue of material fact as to whether Baywater breached any of tlSeihdese
duties. First, Baywater did not violate its turnover duty by failing to warn Bidkghes of an
hidden defects. “[M]erely proving that an unsafe condition existed at the tithe accident is
insufficient to establish liability. Treadaway v. Societe Anonyme LelDigeyfus 894 F.2d 161,

166 (5th Cir. 1990). More importantly, “[tjhe defendant has not breached its duty to tura over
safe vessel if the defect causing injury is open and obvious and one that the longstsirentd
have seen.Greenwood 111 F.3d at 1246 (citations omitted). “If the longshoremen knew of the
defect, then it is considered open and obviolds.”

Baker Hughes are experts in wireline operations, including loading and unloading their
equipment. There was no hidden danger. The condition of the basket and sheave were open and
obvious to Malbrough, who admitted that there @&dequate lighting to see the equipment and
that his accident happened while performing work “just like we normally do, jusetakgthing
out of the basket, and then [the crane operator] picks [the basket] up.” R. Doc. 24-2 at 18.

As to the secon&cirdia duty, Malbrough cannot raise a question of material fact that his

injury was caused by hazards under Baywater’'s conth@barge was entirely under the control



of Baker Hughesand all property- except for the Baywater basket, which was loaded lkeBa
Hugheswith its own tools- on the barge was owned by Baker Hughes. There is no evidence that
Baywater controlled the method of loading or unloading the basket.

The thirdScindiaduty applies when the vessel owner fails to intervene in the stevedore’
operationswhen it has actual knowledge of a hazard and that the stevedore, in the exercise of
obviously imprudent judgment, means to work on in the face ®hé&.Baywater crane operator
was unaware of any hazard. Malbrough’s manual handling of tlawesla@d its placement in the
basket is common, and would not have raised any flags. Further, Malbrough esthmathe
entire event lasted no more than two minutes. Baywater could not have reasonabbdabsiim
Malbrough would exercise “obviously impdent judgment” by failing to follow proper lifting
techniguesSee Greenwoqdl1l F.3d at 1249 (An “expert stevedore must use an object with a
defective condition that is so hazardous that anyone can tell that its continue@aises an
unreasonable risk of harm — even when the stevedore’s expertise is taken into gccount.”

V. CONCLUSION

For the foregoing reasonk] IS ORDERED that Defendant’s Motion for Summary

Judgment (R. Doc. 24) is here@RANTED and all claims against Defendant Baywater are

herebyDI SMISSED WITH PREJUDICE.

New Orleans, Louisianghis 27th day ofAugust 2018.
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