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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

MARQUES NEAL CIVIL ACTION
VERSUS NO. 1/-5313
WHOLE FOODS MARKET, INC. & SECTION “R” (5)

WHOLE FOODCOMPANY, INC.

ORDER AND REASONS

Before the Court iDefendant Whole Food Company, liscpartial

motion to dismisg For the following reasons, the Court grants the iorot

l. BACKGROUND

This case arises out olaimsof racial discrimination in employmerit
Plaintiff Marques Neabegan working fokWhole Foodsn Houston, Texam
March 20143 In June 2015plaintiff transferred ta Whole Foodsstorein
Metairie, Louisiand. Plaintiff is African-American, anche alleges thahe

experienced racial discrimination, a hostile wonkvieonment, and unlawful

1 R. Doc. 35.
2 R. Doc. 34.
3 Id. at 3 T VII.
4 Id.at 5 q XVI.
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retaliationwhile employed by Whole Foodsetween March 2014 and June
20165

Specifically, paintiff asserts that his supervisor and coworkars
Houstonengaged in inappropriate and discriminatory conagomsabout
race including discussions about slavery and Bill Cgslalleged sexual
misconductt According to the amended complaint, plaintéfported these
incidents to Whole Foods management butlisziplinary action was takeh.
Plaintiff alleges that he continued to experiencscdmination after
transferring to the Metairie stofe. Plaintiff asserts that he and other
African-American employees were often subject to verbalsabin the
workplace and that he experienced and observed-Afsican-American
supervisors treating Africaimerican team members in a degrading
manner that was distinct from the treatment of +Adncan-American
employees.

The amended complairspecificallyalleges thaplaintiff's immediate
supervisor in Metairiglisplayedan offensive image of an AfricaAmerican

manon his computefor several dayand trea¢dplaintiff less favorably than

Id.at 2 | VI.
Id. at 3.
Id.at 3 | X.
Id.at 5 q XVI.
Id.at 5 q XVII.
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non-African-American employees with regard to work duties acesiuling
requests? Plaintiffasserts that he contacted the Whole Faedsonaloffice
multiple timesto reportracial discriminatiomrand other management issues
in the meat department In late May2016, plaintiffrefuseda request from
a customerto grind whole bonein chickens2 In response, lpintiff's
supervisomllegedlyberated and humiliated plaintifi front of thecustomer
and threw a chicken at hif.Plaintiff asserts that heever observed similar
treatment of any no\frican-American employe® and hebelieves this
conduct was motivated by racial anim¥s Plaintiff was subsequently
written up for insubordination ansuspendedhdefinitely.15

After his suspension, laintiff completed a charge of discrimination
with the Equal Employmmet OpportunityCommissioni® Plaintiff was later
terminated from his position at Whole FoodsOn May 26, 2017, plaintiff
filed suit against defendants Whole Fooblarket, Inc. and Whole Food

Company, Ing alleging racial discrimination, religious discrination, a

10 Id. at 57.
= Id. at 8 TXXV.
12 Id. at 8 T XXIV.

13 Id.
14 Id.
5 Id. at 8-10.

16 Id. at 10 T XXX.
1 Id. at 10-11 § XXXIII.



hogdile work environment, unlawful retaliation, andléae to pay wages and
overtime!® The complaint asserts claims under4.3&.C. 81981, Title VII of
the Civil Rights Act, the Fair Labor Standards Azihd state law®

On January 22, 2018, the Couttsmissed with prejudice plaintiff's
Title VII claims that involve events in Houston, Texas before June 2015
because such claims are tirbarred?® The Court dismissedwithout
prejudiceplaintiff's claims of religious discrimination under TitleNdnd a
racially hostile work environment and racial discrimirom under Title Vi
and 42 U.S.C. 898121 The Court granted leave to amend as to these
claims22 Plaintiffs retaliation claims were not dismisse®laintiff timely
fled an amended complaidd. In response, efendant Whole Food
Companyagainmoves to dismistheclaims fora hostile work environment,

racial discrimination, and religious discriminatiéh

18 R. Doc. 1Whole Food Company is the Louisiana subsidiary dfdlé
Foods Market, and plaintiff's allegations are diext at both defendants
collectively. SeeR. Doc. 16; R. Doc. 34 at 2 | VI.

19 R. Doc. 1at 8 I XXVIII.

20 R. Doc. 33 at 19.

21 Id.

22 Id.

23 R. Doc. 34.

24 R. Doc. 35.



II. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismissplaintiff must plead
enough fact to “state a claim to relief that is plausibleitnface.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twom bly550
U.S. 544,547 (2007)). Aclaim is facially plaukibwhen the plaintiff pleads
factual content that allowshe court to draw the reasonable inference that
the defendant is liable for the misconduct alleed. at 678. Acourt must
accept all wellpleaded facts as true and must draw all reasonafdeences
in favor of the plaintiff. Lormand v. U.S. Unwed, Inc, 565 F.3d 228, 239,
244 (5th Cir. 2009). But the Court is not bound to accept as true legal
conclusions couched as factual allegatiottghal, 556 U.S. at 678.

A legally sufficient complaint must establish motkan a “sheer
possibility” thatthe plaintiff's claim is true.Id. It need not contain detailed
factual allegations, but it must go beyond labdégal conclusions, or
formulaic recitations of the elements of a causaabion. Twombly, 550 U.S.
at 555.In other words, the face ofthe complaint must eemenough factual
matter to raise a reasonable expectation that desgowill reveal evidence
of each element of the plaintiff's claimLormand 565 F.3d at 257. Ifthere
are insufficient factual allegations to raise ahtigto relief above the

speculative level, or ifit is apparent from thedaof the complaint that there



IS an insuperable bar to relief, the claim musdimmissed.Twombly 550

U.S. at 555.

[11. DISCUSSION

A.Religious Discrimination

In response to defendant’s motibomdismiss with prejudice plaintiff's
claim of religious discrimination, plaintiff maintas that he has not
reasserted that claim in the amended complednthe Court’s January 22,
2018, order put plaintiff on notice that failuretimely amend higsomplaint
would result in dismissalf his claimwith prejudice2¢ Plaintiff had a “fair
opportunity to present [his] ca%eas to religious discriminatiomand the
Court dismissehisreligious discrimination claim with prejudic&chiler v.
Physicians Re<rp., Inc, 342 F.3d 563, 567 (5th Cir. 20Q3)

B.Racial Discrimination

Plaintiff bringsclaimsof racialdiscriminationunder Title VIl and42
U.S.C. 8198127 Both statutes prohibit racial discrimination in elmyment.
See CBOCS West, Inc. v. HumphyigS83 U.S. 442, 45(2008). Claims

under Title VII and 81981 are subject to the same substantive legal

25 R. Doc. 36 at 4.
26 R. Doc. 33 at 19.
27 R. Doc. 34 at 12  XXXVII.



standards, andthey differ only in their statutes of limitations and
administrative exhaustion requirementee Jones v. Robinson Prop. Grp.,
LP, 427 F.3d 987, 992 (5th Cir. 200%ee also Thompson v. City of Waco
764 F.3d 500, 503 (5th Cir. 2014The Court thuspplies the same analysis
to plaintiffs claims under both statutes.
1. HostileWork Environment

An employee has a cause of actionracialdiscrimination under Title
VIl and § 1981 w]hen the workplaceis permeated with discriminatory
intimidation, ridicule, and insulthat is sufficiently severe or pervasive to
alter the conditions of the victim’s employment andeate an abusive
working environment. See Harris v. Forklift Sys., Inc510 U.S. 17, 21
(1993) (internalcitation omitted) see also Mendoza v. Helicopte548
F.Appx 127, 12829 (5th Cir. 2013) This standard requires extreme
conduct,and “simple teasing, offnrand commts, and isolated incidents
(unless extremely serious) will not amount to disanatory changes in the
terms and conditions of employmen€&aragher v. City of Boca Ratoh24
U.S. 775, 788 (1998) (internal citation omitted).

In evaluating hostile worlenvironment claims, courts consider the
totality of the circumstancesncluding “the frequency of the conduct, its

severity, the degree to which the conduct is plalsicthreatening or



humiliating, and the degree to which the conductaasonably intedgres
with an employee’s work performanceAlaniz v. ZamoraQuezada 591
F.3d 761, 771 (5th Cir. 2009) (interneitation omitted). A plaintiff must
subjectively perceive the environment to be abusie&d the work
environment must be objectively hostde abusive.SeeHarris, 510 U.Sat
21-22.

As explainedin the Court's January 22, 2018 ord& plaintiff's
allegations regarding his employment in Houstonrawesufficiently related
to alleged discriminatory conduct in Metaitie make theeincidents“part
of the same actionable hostile work environmentcpca.” Natl R.R.
Passenger Corp.v. Morga®36 U.S. 101, 120 (2002).he Court dismissed
plaintiff's Title VII claims with prejudice insofaas they involve events that
occurred in Houn, Texas before June 2025. Plaintiff asserts that
incidents in Houstornrelate toa pattern of ongoing retaliatiod. But

plaintiffs retaliation claims are not the sjlot of this motion to dismiss.

28 R. Doc. 33 at 89.

29 Id. at 19. Defendant did not move to dismiss plaifst8f1981 claims
as timebarred, and the Court did not dismiss those claimis prejudice.
But events in Houston are not relevant to plaiist8198 1 hostile work
environment claim because the Houstoaidents do not form part of the
same employment practice tee alleged incidents in Metairie

30 R. Doc. 34 at 2 n.2,-8; R. Doc. 36 at 6.
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Accordingly, the Court does not consider eventddiouston in evaluating
plaintiffs hostile work environment claim.

Excludingincidents that took place iIHouston, plaintifidentifiessix
instances ofallegedracebased harassmerdat defendant’s store(l) his
supervisordisplayed a raciallpffensive image on his computéar several
days (2) he was often scolded a condescending mann€8) he was subject
to retaliation by his managedeff Zerwick,becauseZerwick was aware of
Neal's complaints ofracial discrimination at the Houston stor@) his
immediate supervisors enforced regulations on pifhinthat were not
enforced on no+African-American team members, such as requiring
plaintiff to complete daily poultry logs and ordeg him togrind bonein
chickens (5) his scheduling requests were either deniemjmored whereas
his nonAfrican-American coworker’s scheduling requests were roaitin
granted; and (6) he was berated by his superioms mmeeing until he felt
physically ill, andwasthensuspended and later terminatedcause of his
comphints of racial discrimination and harassm.éht

These factual allegations are insufficient to ceetlie reasonable
inference that defendant is liable for a hostilerkv@nvironment. The

amended complaintssertghat plaintiff's immediate supervisalisplayed a

31 R. Doc. 36 at 89.



highly offensive image of an Africahmerican male as a screensaver or
background image on his workplace computer for s@idays3? This image
allegedly depicted an AfricaAmerican man with apelike characteristics,
including copious amountsf hair on his face, arms, hands, and knucRfes.
According to the amended complaint, one of plafistfoworkers opined
that the imageesembledplaintiff.34 Zerwick, the store manageallegedly
looked at the imagdaughed, and failed to take any redia actions3>

The Fifth Circuit has explained “that intentionadgmparing African
Americans to apes is highly offensive such thatantributes to a hostile
work environment.” See Henry v. CorpCar Servs. Houston Lt@i25 F.
Appx 607, 612 (5th Cir. 205). Butthe amended complaint does not allege
thatplaintiffs supervisor or coworkersomparecdeither plaintiff orthe man
in theimageto an ape.The image at issue is attached to plaintiff's ameahd
complaint36 It is a photograph of an extremely mman standing with his
arms crossed’ Beyond the unusual amount of hair, the imaigesnot

indicate anyonnectionbetweenthe man in the photograpmndan ape

32 R. Doc. 34 at % T XVIII.
33 Id. at 6 T XVIII.

34 Id.
35 Id.
36 R. Doc. 341
37 Id.
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That plaintiff perceived the man in thenage to have apelike
characteristics does notrderthe display of this imageomparable t@ases
involving explicit monkey referencesdirected at AfricarAmerican
employees Cf.Henry, 625F. App’xat 61213 (womanhired to performn a
gorilla suit at an employee meetingcheduled around Junetdh
‘repeatedly emphasized the black’ aspects of hailig suit” and“touched
employees and sat in their laps while making comtedghat were both
sexually suggestive and racially degradind®llen v. Potter 152 F. AppX
379, 382 (5th Cir. 2009 (African-American plaintiffs alleged that they were
required to work in a cage anldatcoworkers made comments like “Look at
the monkeys and “Dont feed the monkeys)Walker v. Thompsqn214
F.3d 615, 626 (5th Cir. 2000) (plaintiffs were seitted to racist marksfor
three years, including comparisons to slaves andkegs);Postell v. Lang
No. 12-527, 2014 WL 4925665, at *@v.D. La. 2014) (supervisor, among
otheroffensive statementsold African-American sales employees to go pick
cotton and directly refrred to AfricanAmerican employees as monkegys

Thedisplay of the imagat issuedoes not rise to the level of severe or
“‘extremely serious” conductSeeFaragher, 524 U.S.at 788 Nor does it
indicate pervasive harassment. Plaintiff was em@do at defendant’s

Metairie location for about one year, and the ob@table image was

11



displayed for onlya fewdayss3® Moreover, acoworker’s alleged comment
that the imagebore a likeness t@laintiff may have been objectively
offensive, but it does not indicate severe or psiw@ harassment.See
Harris, 510 U.S. at 21 (explaining that the “mere utteramf an epithet
which engenders offensive feelings in an employaeschot sufficientlaffect
the conditions of employment to implicate Title Vifinternal quotation
marks and alterations omitted)).

Plaintiff further asserts that he wageated differently than non
African-American employees because he was requirezbbhoply with store
policy tocomplete daily poultry log$ye was ordered to grind whole beme
chickens for a customeihe was not afforded enough time on the clock to
maintain the meat casand his supervisor ignored, delayed, or denied his
scheduling equests? But these allegations do not plausibly show that
plaintiffs workplace was“permeated with discriminatory imtidation,
ridicule, and insult."Harris, 510 U.S. at 21. As noted in the Court’s previous
order, plaintiff does nostatethat completing poultry logs is particularly
unpleasantor abusivet® Nor does plaintiff allege that grinding boe

chickens is a humiliating or unpleasant task. Tmended complaint

38 R. Doc. 34 at 6 | XVIII.
39 R. Doc. 34 at 3.
40 R. Doc. 33 at 11.
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Instead asserthat plaintiff objected to grinding bonie chickens because
he believed doing so would violate store policy anddeal regulations and
potentially damage the meat grind@ér. Plaintiffs factual allegations
regarding his work schedule similarly fall short tife kind of extreme
conduct required to show a hostile work environme8te Faragher524
U.S. at 788.

Plaintiffs conclusoryassertionghat he and other Africadmerican
employees were often yelled at with condescensiom #@reated in a
degrading manné? cannot substitute for the inadequacy of his specifi
factual allegationsThe sole specific example of degrading treatmerthim
amended complains the allegation that plaintiffs supervisor bezdthim
in front of a customer and threw a chickerhah when he refused to grind
bonein chickers 43 The Court granted plaintiff leave to amend his hest
work environment claim, but the amended complaioesl not describe
additional instances of verbal abuse or degradirgatment. Notably,
plaintiff does not allege that he was ever subjeciexplicily racebased

commentor abuse at the Metairie store.

41 R. Doc. 34 at 8 1 XXIV.
42 Id. at 5 9 XVII.
43 Id. at 8 T XXIV.
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The Fifth Circuit hasfound that plaintiffs failed to satisfy the legal
standard for a hostile work environment in casesolving offensive
comments and other acts that were objectively nsmmousand explicitly
racebasedthan the conduct alleged by plaintiff her&eeW hite v. Gow’
Emp.Ins. Co, 457 F.Appx 374, 38081 (5th Cir. 2012) (holding thaa
manager’s reference to an AfriceAmerican client as a “nigger” irthe
plaintiffs presencehis comment that the AfricaAmericanplaintiff “always
wanted to be a white female,” and his referenddeooffice as a “ghetto” and
a “FEMA trailer” were insufficient tosupport a hostile work environment
claim); Johnson v. TCB ConistCo, 334 F. Appx 666, 671 (5th Cir. 2009)
(findingthat a supervisor’s “highly objectionable” condulatl not satisfy the
legal test fora hostile work environment, despite allegations thhe
supervisor called plaintiffa “damn nigger,” diredtother insults at plaiift,
and forced plaintiff to go to the bathroom in theods).

Although plaintiff argues that his allegations aofgning retaliation are
relevant to his hostile work environmienlaim, he does not offer factual
allegationsto indicate that any retaliatpracts were based on his race.
Becauseplaintiff has failed to plausibly allege a pattenf racebased
harassment, alleged incidents of harassment noedasn race do not

support his hostile work environment claimSee Hernandez v. Yellow

14



Transport, Irc.,, 670 F.3d 644, 654 (5th Cir. 2012) (declining unsider
“incidents of harassment not based on race” becthisglaintiffs failed to
show “that the alleged neracebased harassment was part of a pattern of
racebased harassment”Even if allegatios of retaliatory harassmentere
relevant to plaintiffs hostile work environment claim, the ameed
complaint does not include facts to suggest thatingiff was subject to
ongoing retaliatory harassment. Plaintiff instealleges retaliation in
connecton with specific employment decisionsncluding his desired
transfer to defendant’s Broad Street stior®lew Orlean®nd hissuspension
and terminatiort4

Consideringall the facts alleged in the amended complaard
drawing all reasonable inferences in favor of ptdinthe Court finds that
plaintiff fails to plausibly allegethe existence of racially hostile work
environmentat defendant'Metairie store. Plaintiff had thepportunity to
amendhiscomplaintto state @ostile work environment clainbutfailed to
remedy the deficiencies in his complairBee Foman v. Dav,i871U.S. 178,
182 (1962). The Court thusdismisses plaintiff's hostile work environment

claim with prejudicets

44 R. Doc. 34 at 45, 8-10.
45 Defendant also moves, in the alternative, to stakallegations
stemming fromalleged events that occurred in Houston before JA015.
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2. Racial Discrimination

“To establish a discrimination claim under Title IMbr 81981, a
plaintiff must prove that he or she was subjectah ‘adverse employment
action” because of raceThompson764 F.3d at 503Adverse employment
actions “consist of ‘ultimate employmentedsions’ such as hiring, firing,
demoting, promoting, granting leave, and compemgptild. Although the
complaint need not make out prima facie case of employment
discrimination to survive a motion to dismisthe plaintiff must allege
sufficient facts to suggest that he suffered an adverse emyday action
because of hisace. See Raj v. La. State Unjv.14 F.3d 322, 331 (5th Cir.
2013) (citingSwierkiewicz v. Sorema N,534 U.S. 506 (2002)).

Plaintiff contendghat he has stateddaimsfor racial discrimination in
connection with his suspension and terminatiénThe Court previously
dismissedhese claimgecause the complaint failed to allege facts tagesy
that plaintiffs suspension and termination were connected todus#’ The

amended complaint does not include any additiofa@tualallegationsto

SeeR. Doc. 35. Because the Court dismisses plainthif@stile work
environment claim with prejudice, it need not adsiréhe motion to strike.
46 R. Doc. 36 at 120.

47 R. Doc. 33 at 1816.
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cure these deficienciefccordngly, plaintiff's claimsthat he was suspended
and terminated because of his racedismissed with prejudice.

Plaintiff asserts that hesuffered additonal adverse employment
actionsbecause of his racencludinginterference with his desired transfer
to defendant’'sBroad Street storagepeatedverbal abuse and reprimands,
disparate enforcement of certain regulations, disparate wmasatt of
schedulingrcequestsandinstructions to violate Whole Foods poli¢y But
the amended complaint does not allege facts to estgthat plaintiff was
denied a transfer because of his race. Moreowengerof these alleged acts
qualify as adverse employment actiarsiressibleunder Title VII or 8198 1.
SeeJackson v. Honeywell Int1, Inc601 F. App’x 280, 285 (5th Cir. 2015)
(explaining that “less favorable work assignmentsdo not constitute
adverse employment actionsAlvarado v. Tex. Rangerd92 F.3d 605612
(5th Cir. 2007) Qoting that “[i]tis well established that the denial of a purely
lateral transfer is not an adverse employment actexdressible under Title
VI1"); McGrath v. State ex rel. Dept of Health & Hosg53 F.3d 7062001
WL 498783 at *3 (5th Cir. 2001) finding that additional duties and an
involuntary change in employee’s scheduwe not qualify as adverse

employment actions

48 R. Doc. 36 at 1819.
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Because the amended complaint fails to plausidfgalthat plaintiff
suffered an adverse employment action becausecef tas claims of racial
discrimination are dismissed with prejudice. Ptd#frargues that the Court
should not dismiss his claims against Defendant Wir@ods Market, Inc.
becauset did not join in the motion to dismis$? But plaintiff makes
identical allegations againbbth defendantsandhehad a full opportunity
to defend the sufficiency of his complaintThe Courtthus dismisses
plaintiffs claims against both defendantSee Taylor v. Acxiom Corp612
F.3d 325, 340 (5th Cir.@®0); Associated Recovery v. Doegl4, No. 16

1025, 2018 WL 1517863, at *17 (N.D. Tex. 2018).

V. CONCLUSION

For the foregoing reasons, the ColBRANTS defendant’spartial
motion to dismiss. Plaintiffs claims of religioudiscrimination, racial
discrimination, and a hostile work environmeunmnder Title VII and 42

U.S.C. 8198 1are DISMISSED WITH PREJUDICE.

New Orleans, Louisiana, thisl5th day ofMay, 2018

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE

49 R. Doc. 36 at 1 n.1.
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