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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CALVIN M. COSTANZA, ET AL., CIVIL ACTION
Plaintiffs

VERSUS NO. 17-5706

ACCUTRANS, INC., SECTION: “E” (5)
Defendant

ORDER AND REASONS

Before the Court i®laintiff Calvin Costanza, his wife, Stacey Costanadividually
and on behalf of their minor son, Brantley Costasn¢eollectively “Plaintiffs”) Motion to
Remand Proceedings to State Courftekx Removal ly the Defendant Accutrans, Inc.
(“Accutrans”), and For Costs and Attorney’s Feés.The motion is opposed.On
September 20, 201Rlaintiffs filed a supplemetal memorandum in support of their
motion to remand, and on September 29, 2017, Accutrans filed its sempental
memorandumin opposition4 For the reasons that follow, the Court denies RIH#
motion to remand.

BACKGROUND 5

Accutrans provides stevedoring services to varioasipaniesoperating in the
Gulf of Mexico.6 Mr. Costanza workeds a tankermafor Accutrans fromApril 2012 until

January 2016 His duties included lbading and/or unloading cargo frorbarges,

1R. Doc. 8.

2R. Doc. 12.

3R. Doc. 16.

4R. Doc. 20.

5 All facts stated herein are taken in the light mfastorable to PlaintiffsSee Lackey v. Atlantic Richfield
Co, 990 F.2d 202, 207 (5th Cir. 1993) (stating theahen evaluating whether seaman status was
fraudulently pleaded, “[t]he district court mustsolve disputed questions of fact from the plegdiand
affidavits in favor of the plaintiff”).

6R. Doc. 121 at 1.

7R. Doc. 11at 1 3; R. Doc. ; R. Doc. 121.
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mooring the barges to the dock, monitoring the thaff the barges to make sure they
stayedafloat, and pumping out the ballast tanks if theges took on water durinthe
loading and/orunloading process?” When AccutransassignedMr. Costanza to a
particular bargehewas in charge and given total contosier it. For the most parthtese
barges were “special purpose vessdsigned to transport hazardous cat@nd Mr.
Costanza was ‘regularly being exposed to toxic sams¢s.® In January 203, Mr.
Costanza was diagnosed withncer!o Plaintiffs allege Mr. Costanza’s cancer is a direct
result of his “exposfure] to toxic and carcinogesidstances” “while in the cose and
scope of his employment?

Plaintiffs filed the instant matter in the 24th Judicial DistrCourt for the Parish
of Jefferson, State of Louisiana on May 8, 2017guant to the Jones Act, 46 U.S.C. §
68812 In their state court petition, Plaintiffs allegedr MCostanza “was employed as a
seaman within the meaning of the Jones Act andGéeeral Maritime Law On June
9, 2017, Accutrans removed the action to this Cgticontending Plaintiffs may not seek
relief under the Jones Act, as Mr. Costanza’s seastatus was fraudulently pleadéd.
Accutrans invoked the jurisdiction of this Courtder 28 U.S.C. 8§ 1333, 1441, and 1446.

LEGAL STANDARD
Jones Act cases are generally not removable froatestcourtl” However,

defendants maypierce the pleadings to show that the Jones Adiintl has been

8 R. Doc. 16 at42.

9R. Doc. 16 at 1213.

OR. Doc. 11at § 6.

1d.at 95, 7.

2R. Doc. 11

Bld.at § 4.

14R. Doc. 1.

B R. Doc. 12.

18R, Doc.1.

17Burchett v. Cargill, Inc.48 F.3d 173, 175 (5th Cir.1995).
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fraudulently pleaded to prevent remov&.’A district court may use a “summary
judgmentlike procedure” to determine whether it matain jurisdiction or remand the
casel|In its evaluation, the district coufihust resolve all disputed questions of fact and
any ambiguities in the current controlling substa@tiaw in favor of the plaintiff.” The
defendant bears the burden of showing “there ipossibility that plainiff would be able
to establish a cause of actiot?.Adenial of remand is permissible when the distcictirt
“‘determines that as a matter of law there was rasoeable basis for predicting that the
plaintiff might establish liability.21

The pertinentgsuein this casdas whether Mr. Costanza could possibly establish
that he was a Jones Act seama&a.qualify as a seaman under the Jones Act, a pifain
must demonstrate that (1) his duties “contributehe function of the vessel or to the
accomplishment of its mission,” and (2) he hasdamrection to a vessel in navigation (or
an identifiable group of such vessels) that is sabtal in terms of both its duration and
its nature.22*The inquiry into seaman status is of necessity fguecfic; it will depend
on the nature of the vessel and the employee'sipeaelation to it.23 “[T]he ultimate
inquiry is whether the worker in question is a membf the vessed’ crew or simply a

land-based employee who happens to be working on theeVas a given time2*

181d. (citing Lackey v. Atlantic Richfield C®®90 F.2d 202207 (5th Cir. 1993)
91d. at 176.

201d. (quotingLackey 990F.2d at 207).

211d. (citing B., Inc. v. Miller Brewing Cq.663 F.2d 545, 549, n. 9 (5th Cir. 1981)
22|d. at 368 (citation, internal quotation marks, ancegdttion omitted).

231d. at 371.

241d. at 370.



ANALYSIS

Defendants put forwartwo arguments in support of their contention that Mr.
Costanza does not qualify as a seaman for the pegpofthe Jones Act. First, Defendants
assert thamr. Costanzdacks a substantial connectibmthe vessels on which he worked
arguing héwas not a nember of the crew of any vesséhever sailed with the barges, or
went to sea,” and “never slept on the bargésFurther, Defendants point out that
‘lwlhen [Mr. Costanza] was working, the tank bargesre always moored, unmanned,
and had no crew?® Second, AccutranarguesMr. Costanza’s work did not involve an
identifiable group of vessels, &g “was not permanely assigned to any vessel or fleet of
vesselsunder one ownership or contré! In support of this assertion, Accutrans
submitted the deposition of Toni Macksey, Accutrance president of administration
and compliance, attaching to it a detailed listeach of the vessels upon which Mr.
Costanza worked, the work performed, and the nunolbérours spent completing each
job.28 Accutransalso submitted a summary of the total number ofrisodr. Costanza
worked for each customeéP.According to Defendantecause Mr. Costanza did not work
for an identifiable fleet[a]s a matter of law, Calvin Costanza is a longgoan covered
by the Longshore and Harbor Workers’ Compensatiot)y &nd is therefore ineligible for
reliefunder the Jones Act”

Plaintiffs disputeébothof Defendants’arguments. As to Defendants’ firgfuement,

Plaintiffs argue Mr. Costanza had a substantiatiehship to the vessels upon which he

25R. Doc. 12 at 8.
26 |d.

271d.

28 R, doc. 121.
29R. Doc. 203.
30R. Doc. 12 at 8.



worked because he was exposed to the perils ofSgeifically, the barges on which Mr.
Codanza worked transported hazardous materials, raguiNr. Costanza to have
specialized training.Due to thespecialization in training and certifications Costan
received during the course of his employment anditaamhal duties he tookesponsibility
for while aboard the vessels, Costanza’s work is awmalogous to that of a traditional
longshoreman who typically do not unload hazardargae from special purpose vessels,
such aghe barges serviced by Accutrat?s.

Second, Plaintiffs contendhere were identifiable fleets of bargeér.] Costanza
was assigned to by thlefendant on a regular basis, many of which Costavar&ed on
multiple different occasion$32He alleges:

[O]n the “WEB” barges for the customedBlessey Marine Services, Inc.,

Costanzawvorked on these barges 88 times, many of which bekadon

multiple different occasions, for a total of 945.@80urs. Costanza worked

on barges nametEMS” for customer Enterprise Marine Services, L@

approximately 80 occasions for a total @83.00 hars. Costanza also

worked on barges named “GON” for customer, Lebébmfing, Inc.,on 76

barges for a total of 863.00 hours. For Settoon ingwCostanza worked on

59 barges nametSMI” for a total of 648.50 hours. For another caster,

Genesis Marine, LLC, with barges namédM” and “FMT”, Costanza

worked 55 barges for a total of 604.00 houfor Florida Marine

Transporters, Inc., Costanza worked on 39 bargeseta’FMT”, for a total

of 496.00 hours. Andor Cenac Marine Services, LLC, with barges name
“CTCO", Costanza worked on 15 barges #ototal of 186.00 hours.

Plaintiffs submit ft]jhese groups of bargesahCostanza performed work onr@tating
basis represent an identifiable fleet of vesseldarrhe common control of Accutrans”
and that these groups of barges were an identifiable fleateskels under the control of

Accutrans when Costanza was present on the bapeges

31R. Doc. 16 at 13.
32R. Doc. 16 at 3.
33R. Doc. 16 at 3.



For the reasons that follow, the Court finds Mr.s@mza lacks a substantial
connection to a particular vessel or fleétvessels and thus does not qualify as a seaman
underthe Jones Ac#4

1. ldentifiable group of vessels

In its supplemental memorandum in opposition toirRif#s’ motion to remand,
Accutransncluded a summary of the total number of hours ®trstanza worked for each
customer and upon which vessétsthis summary revealed Mr. Costanza worked a total
of 766 jobs, performing 8223.5 hours of work in hiime with Accutrans. These hours
were spehworking on barges owned by 30 different companfthough Mr. Costanza
worked a large portion of these hours for four canigs—1) Blessey Marine Services,
Inc.; (2) Enterprise Marine Services, LLC; (3) HogmBarge Lines, LLC; and (4) Lebeouf
Bros Towing, Inc—Mr. Costanza spent no more than 11.58% of his twoeking for any
one company. Plaintiffs do not dispute these fabtg, ratherargue Mr. Costanza may
nevertheless be considered a Jones Act seamamg Bigrtrand v. Internation Mooring
& Marine, Inc,36 and arguing that “in light of the purposes of thenes Act, employers
will not be allowed to deny Jones Act coverage ¢armen by arrangemenwsth third
parties regarding a vessel’s operation or by thexmea in which work is assigne@’
Esserially, because Accutrans had service agreementh whird parties,Plaintiffs
contend‘these groups of barges were an identifiable ftdetessels under the control of

Accutrans when Costanza was present on the bapeges

34 Because the Coufinds Mr. Constanza did not have a relationship with @enitifiable fleet of vessels, it
does not address the issue of whetkler Constanza'sonnection to the vessels on which he worked was
substantial.

35R. Doc. 263.

36700 F.2d 240 (5th Cir. 1983).

37R. Doc. 16 at 12.

38 R. Doc. 16 at 3.



In Bertrandv. International Mooring Marine, Ing3®theplaintiffs were members
of an anchothandling crew employed by International Mooring aMdrine. Plaintiffs
brought suit under the Jones Act to recover fouliigs suffered in a oneehicle accident
thatoccurred while they were returning from a job relocateglrilling rig. The district
court granted summary judgment in favortbé employer. The districtotirt found that
although the “anchehandling crew was continuously subjected to thelpaf the sea
like blue water seaman andas engaged in classical seansamwork,” they were not
seaman as a matter of law, becatlseplaintiffsworked aboard numerous vessels which
had no common ownership or contf8IThe Fifth Circuitreversedholding thatalthough
the “employer neither own[ed] nor control[led] theveral vesselsipon which the
seaman work[ed],the plaintiff could still be considered a Jones 8elamarfl

In reversing the district court, the Fifth Circuitoted that ninety percent of
plaintiffs’ work was performed aboard twenfiye vessels owned by various companies,
and the remaining ten percent was spent preparopgpenent for offshore vessel
assignmentg2 The court noted that when assigned to a particidasel, he crewate and
slept aboad the vesset3and he plaintiffstoursof duty with a vessel was for the duration
of its mission#4 Thus, “the mission of the vessel and the plairgtiifb were coextensive;
when plaintiffs finished their responsibilities, ehvesse§ mission was compted.™>

Thus the Fifth Circuit held reasonable persons cowdddudethe plaintiffs were Jones

39700 F.2d 240 (5th Cir. 1983).

40 Bertrand v. Int'l Mooring & Marine, InG.517 F. Supp. 342, 347, 348 (W.D. La. 1981).
41700F.2d at 25.

42|d. at 247.

431d.

441d. at 248.

451d. (internal citations, footnotes omitted).



Act seamarts Markedly, however, the Fifth Circuit confined itslding to the facts of the
case, noting the situatiorsliould be contrasted with the situationwhich the marine
worker performs a particular specialized job ttltantributes toward the vesselarger
mission.™7?

AlthoughBertrandexpanded the concept of a fleet to encompass \@eased, but
not owned or chartered, by the employdre Fifth Circuithassince clarifiedin Buras v.
Commercial Testing & Engineering C8thatBertrandcannot‘fairly be read so broadly
as to confer seaman status on every worker whotseglplace him aboard a large number
of randomlyowned and controlk vessels for short periods of time that aggredate
comprise a substantial portion of hwsorking time’4° Essentially,Bertrand did not
“reject[] the identifiable or recognizable fleet requiremesdtablished by our prior
cases'.s0

SinceBuras the FifthCircuit has conihued to apply the “fleet rule” narrowlynl
Langston v. Schlumberger Offshore Services,,¥hfmr examplethe Fifth Circuit held
the plaintiff, whoperformed thirtytwo percent of her work on fifteen different vessel
owned by ten unrelated ownensas not a seamaras she did not have a sufficient
connection to a vessel or group of vesseld.itette v. N.L. Sperry Sun, Ing2the Court
held the plaintiff, “a wireline operator who performed one spdized job for many
different vessels,” did not fall within th@ertrandexception, because “he did not perform

the traditional duties of a blue water seaman” diinot work aboard drilling rigs “for

46 |d.

471d. (internal citations, footnotes omitted).
48736 F.2d 307 (5th Cir. 1984).

491d. at 31+12.

501d. at 312.

51809 F.2d 1192 (5th Cil987).

52831 F.2d 554, 557 (5th Cir. 1987).



the duration of their mission.” IArdleigh v. Schlumberger Lt@3 theFifth Circuit held
a wireline engineer was not a seaman, notimagt although heworked aboardressels
seventy percent of the tim#heplaintiff could “be classified as a seaman onlhié thirty
different vessels on which he worked constitutéteat.” Finally, in Roberts v. Cardinal
Services, Ing%* the Court found a plug and abandonment worker watsanseaman,
noting “when a group of vessels is at issue, a workho aspires to senan status must
show that at least 30 percent of his time was spegnvessels, every one of whichass
under his defendarmemployer's common ownership or contfé¥ rejecting the
opportunity “to depart from our webstablished rule. .that a workemwho fails to show
that at least 30 percent of his time is spent ossgés under the common ownership or
control of his employer is precluded from recoveras a seaman under the Jones Agt.”
In this caseijt is undisputedhatthe vessels upon which M€onstanza worked
did not fallunder common ownershim his time with AccutransMr. Costanza worked
a total of 766 jobs, performing 8223.5 hours of lwoFhese hours were spent working on
barges owned by 30 different compani®s. Costanza spent no m@than 11.58% of his
time working for any one companiir. Costanza did not sail with the vessels, wasaot
member of a vessel’s crew, addd not work aboardhe vessel$or the duration of their
missiors. Rather, Mr. Costanza interacted with the vesseperform a particular service.

This is a “situation in which the marine worker figms a particular specialized job that

53832 F.2d 933, 934 (5th Cir. 1987).

54266 F.3d 368, 377 (5th Cir. 2001).

551d.

56|d. at 378;see alsd5t. Romain v. Indus. Fabrication & Repair Svc.,.|Ji2©3 F.3d 376, 3780 (5th Cir.
2000) (stating that because the worker “did notkwaboard vessels under common ownership or coritrol,
then he “[wa]s not a seamamhd that the Fifth Circuit’s “decisions aft&ertrand have reaffirmed the
essential principle that to qualify as a seanaanemployee must establish an attachment to a vesse

an identifiable fleet of vessels”)).



contributes toward the vessels largeilission; and theBertrand exception does not
applys?

BecausePlaintiffs have failed toshow that at least 30 percent[dfr. Costanza’s]
time was spent on vessels, every one of which wadeu his defendaré¢mployer’s
common ownership or contrdk8 the Court finds there is no possibility that plaintiff
would be ablego establish a cause attion” under the Jones Agt.Under 28 U.S.C. §
1441, a defendant may remove a case based on denaridime law, even in the absence
of an independent grant of jurisdictiédRemand is not warranted in this case.

Accordingly;

IT IS HEREBY ORDERED that Plaintiffs’ motion to remand is hereby

DENIED .61

New Orleans, Louisiana, this24th day of October, 2017.

"SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

57700 F.2d at 245.

58 Roberts 266 F.3d at 378.

591d. (quotingLackey, 990 F.2d at 207).

60 Provost v. Offshore Service Vessels, LNG. 1489, 2014 WL 2515412, at *25 (M.D. La. June 4, 2014);
Harrold v. Liberty Ins. Underwriters, IncNo. 13762, 2014 WL 688984, at *4 (M.D. La. Feb. 20, 2014)
(“[Tlhe [2011] amendment to § 1441 allows removageneral maritime claims.”).

61Plaintiffs’ motion for sanctions is denied.
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