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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

HAROLD J. BUNCH , CIVIL ACTION
Petitioner

VERSUS NO. 17-5948

DARREL VANNOY , SECTION: “E” (5)
Respondent

ORDER AND REASONS

Before the Court is &Report and Recommendation issued by Magistrate dudg
Michael North reemmending thaPetitionerHarold Buncts petition for federal habeas
corpus relief be dismissed with prejudic®eitioner timely objected to the magistrate
judge’s Report an®ecommendatiod For the reasons that follgwhe courtADOPTS the
Report and Recommendation as its own, and hebPdb)M IES Petitioner’s application for
relief.

BACKGROUND

Petitioner is an inmateurrentlyincarcerated at thieouisiana State Penitentiany
Angola, LouisianaPetitioner seeks relief from his state court cotieitsfor armed robbery
and armed robbery with the use of a fireatifhe facts underlying Petiti@r’s conviction
are as followsOn November 9, 2010Petitionerand two other men, Tony Robertson and
Wade Inzinna, robbed the victim, James Singletadyring the robberyPetitioner drew
a gun, pointed it at Singletary’s head, and deman8mgletary “empty his pockets.”

Singletary complied with Petitioner’s demabdfore fleeing on foot.Shortly thereafter,
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Robertson and Inzinna were arrested and identRetlitioner as their accomplice while
being questioned by detectivé®etitioner was charged with armed robbery and armed
robbery with the use of a firearfn.

On August 4, 2011a jury foundPetitioner guilty d the chargesgainst him® and
the trial courtsentencedPetitioner,a seconefelony offenderto thirty-five years at hard
labor.1° The court of appeal affirmed Petitioner’s convictiand sentence on Falary 22,
201311 ThelLouisiana Supreme Court denied Petitionerst application onOctoberll,
2013120n August 5, 2014, Bunch submitted his applicationpostconviction relief to
the state district court. On December 2, 2014, dtede district courtlenied relief. On
August 21, 2015, the Louisiana First Circuit denits related supervisory writ
application130On April 13, 2017, the Louisiana Supreme Court @€emnielief4

On June 18 2017 Petitiorer filed the instant petitiorseeking a writ ofhabeas
corpus®In hispetition, Petitionerraises seven grounds for relief:

(1) introduction of hearsay evidence and denidahefright of confrontation;

(2) perjured testimony of Officer Kendall Bullenathe State’s refusal to permit playing
of thevideo of Bullen’s interview of the victim which wddiprove that Bullen lied;

71d.

8 State Rec., Vol. 10f 6, R.p. 3, Amended Bill ofdnrmation. Petitioner was charged along with Inzanand
Robertson. On August 3, 2011, Robertson pleadeldygwi conspiracy t¢ommit armed robbery and count
two was nolleprossed. State Rec., Vol. 1 of 6, R.p. 35, Minuterl, 8/3/11. As part of the plea agreement,
Robertson agreed to testify truthfully agair®étitioner.See State Rec., Vol. 1 of 6, R.p. 113, Tr. at 4.
Robersonwas sentenced to five years imprisonment at halbdrlavithout benefit of probation, parole or
suspension of sentence. Inzinna also entereddrnitea agreement and received y@ars imprisonment
for armed robbery and five years imprisonment foned robbery with a firearm as an additional penalty,
to run consecutively. State Rec., Vol. 3 of 6, Tiieanscript (Wade Ben Inzinna), R.p. 654, Tr. 862

9 State Rec., Vol. 1 of 6, R.p. 95, Minute Entry, 814

10 State Rec., Vol. 10f 6, R.p. 90, MinuEntry 11/ 21/ 11.

11 Statev. Bunch, No. 12KA-0431, 2013 WL 675542 (La. App. 1 Cir. 2/22/13); t&t&ec., Vol. 1 of 6, R.p.
186.

2 Statev. Bunch, 2013KO-0632 (La. 10/11/13), 123 So. 3d 1217.

13 State Rec., Vol. 5 of 6, R.p. 858tatev. Bunch, 2015KW-0808 (La. App. 1 Cir. Aug. 21, 2015).

14 State Rec., Vol. 1 0of 6, R.p. 298tateex rel. Bunch v. State, 2015KH-1672 (La. 4/13/17), 215 So. 3d 664.
15 R. Doc. 3 Petitioner filed an amended petition assertingnakaraised in his motion to correct an illegal
sentence. R. Doc. 7. In his report, Magistrate Judgrth recommened the Court findhis claimhasbeen
procedurally defaulted. R. Doc. 19 at 28.



(3) prosecutorial misconduct and perjury regardimg availability of equipment to
play the video noted in claim #2;

(4) perjured testimony of Detective Wendell OBemggardng the statements of
Ben Inzinnaand the court’s refusal to play the video;

(5) suggestive lineup presented to the victim;

(6) misidentification and ineffective assistanceotfinsel; and

(7) ineffective assistance of counsel in not exegs juror wio stated she knew the
victim and was a “family membe@®

Petitioner’'sapplicationwas referred to thmagistratgudgewho issued Is Report
and Recommendationon January 9, 2018 In his Report and Recommendation,
Magistrate Judge North conclud®@etitioner is not entitled to federal habeas coralief
and recommended his petition be dismis&ed

Petitionerfiled a timely notice of objection chanuary 2920 8.19 Petitioner objects
to the magistrate judge’s recomnuaed disposition of five claimdetitioner arguegl)
Detective Wendell OBerry explanation of how he came to identify Petitiorees the
suspect constitutes inadmissible hearisayiolation ofPetitioner’s constitutional right to
confront the witnesses against him; (2) Petitiosiémnal counsel’s failure to call withesses
who would have testified regarding Petitioner’s ‘gné and distinctive characteristics”
constitutes ineffective assistance; (3) Petitiomérial counsel was ineffective for failing to
move tostrike a juror who dmittedduring voir dire thashe knew the victim; (4) the photo
array used to identify Petitioner wasconstitutionallysuggestive; and (5) Petitioner was

“not advised of his right to remain siléribefore pleading guilty as a habitual offendé?.”

18 R. Doc.3.
17R. Doc. 19.
181d.

19R, Doc. 20.
20 1d.



ANALYSIS

A. Standard of Review

In reviewingthe magistrate judge’s Report and RecommendatidresCourt must
conduct ade novo reviewof any of the magistrateiglge’s conclusions to which a party has
specifically objected! As to the portions of the repotthat are not objged to, the Court
needs onlyreview those portions to determine whether they @early erroneous or
contrary to lawg?2

Under the AntiTerrorism and Effective Death Penalty Act of 1998HDPA"), a
federal court must defer to the decisioithe state court on the merits of a pure question
of law or a mixed question of law and fact unldssattdecision “was contrary to, or involved
an unreasonable application of, clearly establiskederal law, as determined by the
Supreme Court of the Uted States?® A state court’s decision is contrary to clearly
established federal law if: “(1) the state courphbgs a rule that contradicts the governing
law announced in Supreme Court cases, or (2) thte sburt decides a case differeritign
the Sipreme Court did on a set of materially indistirshable facts?* Further,AEDPA

requires that a federal court gistate tral cours substantial deference.

B. Officer Berry's testimony does not constitute inaidsible hearsay
At trial, Detective OBerryexplainedhow hecame to identify Petitioner as one ofthe

men who robbed Singletary. He explained thauying a custodial interviewinzinna

21See 28 U.S.C. 836(b)(1) (fA] judge of the court shall make a de novo determaoratif those portions
of the report or specified proposed findings orammenendations to which an objection is mdjle.

221d.

2328 U.S.C. 254(d)(2).

24 Nelson v. Quarterman, 472 F.3d 287, 292 (5th Cir. 2006n banc) (quoting/itchell v. Esparza, 540
U.S. 12, 1516 (2003)).

25 Brumfield v. Cain, 135 SCt. 2269 (2015).



explained he did not know the real name of thedlmran with whom he committed the

robbery, but that he had hihsted in his phone as “Hot BoyDetective O'Berry explained:

We askedlnzinna]where his phone was and he said his wife had itsred
was at work at Sally’s Beauty Supply, which is ndee police department. We
asked him would he mind if we got &one and looked in his phone to see
the call log, it's on tape; and he said | don't mhjiyou can look at it. He said |
would rather you have my wife bring it to you besau don't want her to lose
her job if youall go up in there questioning her, so s&d okay.

When we got through interviewing him, we went tdliysand asked her to,
you know, meet us outside, and she brought the phouat. And we
guestioned her briefly about the identity of thexpon Hot Boy. And she said
Hot Boy also goes by theame Muther2é

The following exchange then took place:

Q. Muther?

A. Like Luther, but with an “M.”

Q. Were you familiar with that nickname?

A.l heard of it, but | couldnt remember right dfand who it was.
Q. Okay. Now, did you talk with Mr. Inzinnabout that nickname?

A. Yes. We went back to the jail. By this time, thle interviews were over with and
he had been brought back to the jail. We went id asked him who Muther was,
did he know that name, did Hot Boy go by that ardshid yes he did’.

Detective OBerry then explained that he was aldeidentify Petitioner based on his
nickname “Muther.”

Petitioner contends, “Ben’s wife’s out of court t&#ament got Mr. Bunch a warrant
for his arrest because she told police officer that Bunch go by the street name Mutha’
and also, ‘Hot Boy.’ Ben Inzinnia’s wife did notdtfy at Mr. Bunch'’s trial nor was there a
written statement in open court, yet, the D.Alstded her statement at Mr. Bunch’s trial

and on Mr. Bunch’s appellate brieAtcording to Petitioner, Detective O'Berry's testimony

26 State Rec., Vol. 3 of 6, Trial Transcript at R.pd0-541, Tr. at 1552.
27 State Rec., Vol. 3 of 6, Trial Transcript at R.pd0-541, Tr. at 15562.
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shouldhave been deemed inadmissible, as it violated iglst to corfront the witnesses
against him, namely Mrs. Inzinna.

Magistrate Judge North recommended this claim bemdised, noting that
DetectiveOBerry did not offer these statements for the krof the matter assertednd
therefore, his testimony did not violate the Comfration Clauseln his objectionto the
magistrate judge’secommendationPetitioner contends he “had an inherent right to
confront Ben’s wife because her statement was usebtttain an arrest warrant against him
in the first place.z8

The Court agrees with the magistrate judge’s rece@mded disposition. First, to the
extent Petitioner argues Detective O'Berry violated castitutional rights by relying on
Mrs. Inzinna’s statements obtain an arrest warrant, the Court notes theeFal Rules of
Evidence, which prohibit out of court statementéexdd for the truth of the matter
asserted, do not apply to warrant applicasi8hSecond, Detective OBerry did not offer
Mrs. Inzinna’'sstatemerd to prove Petitioner goes by the nicknameutter’; rather,
Detective O'Berry was merely explaining how he camm @entify thethird robberysuspect
as Petitioner. Thus, Detective OBgl statement does not constitute hearsay under
Louisiana law: “Under the Louisiana Rules of Evidenan investigating officer may be
permitted to refer to statements made to him byofiersons involved in the case without
it constituting hearsay if ixplains his own actions during the course of arestigation
and the steps leading to the defendant's arfé#is’a result, the Court will not grant the

writ on this basis.

28R. Doc. 20 at 2.
29 FED. R.EVID. 1101 (a}(b).
30 Woodfox v. Cain, 609 F.3d 774, 814 (5th Cir. 2010).
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C. Petitioner’s trial counsel provided constitutioryadldequate representation

Next, Petitioner argues his trial counsel’s perfammoe was deficient because: [ip
did not call witnesses who would ‘testify regardirfgis] unique and distinctive
characteristics[,] which the victim admittedly fdl to notice during the robbery,” ari2)
“failing to challenge a juror who admitting to knowg the victim.’s1

The clearly established Federal law applicable b@<ier’s ineffective assistance
claim is Strickland v. Washington’s familiar two part test2 Under Strickland, a
petitioner must demnstrate (1) that his counsel’s performance wageft and (2) that
his counsel’s deficient performance prejudiced oluécome of his triad3 The petitioner
must satisfy both prongs to succe¥¥d.

To establish a deficient performance, the petitromeistshow that his counsel’s
representation “fell below an objective standardedsonableness3The Court applies
a highly deferential standard to the examinatiocafnsel's performance, making every
effort to eliminate the distorting effects of hingdlist and to evaluate the conduct from
counsel’s perspective at the time of trial.

The second, or prejudice, prong $&tfickland requires a petitioner to show that
“there is a reasonable probability that, but faalticounsel's unprofessional errors, the
reult of the proceeding would have been different.rédasonable probability is a

probability sufficient to undermine confidence imetoutcome 37

31R. Doc. 20.

32466 U.S. 668, 687 (1984).

33]d.

34]d. at 687.

35Jonesv. Jones, 163 F.3d 285, 301 (5th Cir. 1998) (quotistgickland, 466 U.S. at 688).

36 Seeid. (quotingPittsv. Anderson, 122 F.3d 275, 279 (5th Cir. 1997¥ge also Lockhart v. Fretwell, 506
U.S. 364, 371 (1993) (on ineffective astsince claim, courts judge counsel’s conduct onféues of the
particular case, viewed as of the time of coungmlisduct).

37Strickland, 466 U.S. at 694.



The Court analyzes each of Petitioné&tsickland claims in turn.
a. Failure to call witnesses

When he gave histatement to police, the victim, Singletary, didt moention that
the man who pulled a gun on him had tattoos orfdtds and several gold teeth. Petitioner
argues that, given that he has many facial tatboos gold teeth, that the victim did not
recall these features was significant and evidence of mi¢ence. He argues his trial
counsel’s failure to call witnesses to testify ratjag Petitioner’s “unique and distinctive
characteristics” constitutes ineffective assistance

The Fifth Circuit hasrepeatedly cautioned against finding trial courssel’
performance constitutionally deficient based ondrider failure to call a witness.

Claims that counsel failed to call witnesses arefawored on federal habeas

review because the presentation of witnesses iergdly a matter of trial

strategy and speculation about what witnesses woale said on the stand

is too uncertain. For this reason, we require pat#rs making claims of

ineffective assistance based on counsels failusecall a witnessto

demonstrate prejudice by naming the witness, denratiag that the

witness was available to testify and would have el@o, setting out the

content of the witness’s proposed testimony, an@dwshg that the

testimony would have been favorable to a parar defense. This

requirement applies to both uncalled lay and expeimessess
Petitioner does not identify who his counsel shdwdde called, nodoes he offer what he
or shewould have testified to specificallilotably, the jurors were able to observe these
characteristicswithout the aid of witness testimongjven that Petitioner was in the

courtroom during trialFinally, althoughhe did not offer witnesses to detail Petitioner’s

distinguishing facial features, counsld attack the reliability of the victim’s identifidion

38 Woodfox v. Cain, 609 F.3d 774, 808 (5th Cir. 2010) (citations, tat®dn marks, and bracketsnatted);
Day v. Quarterman, 566 F.3d 527, 538 (5th Cir. 2009).

8



of Petitioner based on the victim’s failure to repim the police that his assailant had facial
tattoos and gold teeth.uding the trialdefense counselsked the victim:

“[M]y client has tattos, you don't see them, you are looking at his eliesy

are you looking at his eyes and not seeing his;fiaking, seeing braids,

youVve explained that a little bit, but not seetagtoos; he’s talked to you and

he’s robbed you, but you are not seelrg gold teeth. If he says give me all

your money, how are you missing these two big,dsatails: Tattos and gold
teeth on his face??

To which the witness answered: “l was not lookindhes mouth; | was not looking at his
arms. | was looking at the guhat he had right jamming me in the side of mgdh.&?0

The recordrevealsPetitioner’s trialcounsel sufficiently focused the jury’s attention
on Petitioner’sdistinctivecharacteristics. Trial counsekategically determined it was not
necessary to cblPetitioner’'sacquaintances as defense witnesses to attest tmigse and
highly visible characteristics, which no one denledpossessed, when doindikely would
not have benefitted the defenSd2etitioner is not entitled to relief on this claim.

b. Failure to strike juror who knew the victim

Petitioner’s secon@trickland claim is that his tribcounsel was ineffectivier failing
to challenge a prospective juror who admitted shevk the victim.Although Petitioner
does not name the juror at issue, the voir dir@scaipt reflects thajuror Adair Miller
admitted she knew the victim. After Miller admitteamlknowing the victimPDefense counsel
acknowledged, that merely knowing someone is notigds to strike a jur, unless that
prospective juror would “hold that person eitheradiigher standard or not believe or
believe everything they sayThereafter, the following exchange between defarmamsel

and Miller took place:

39 State Rec., Vol. 3 of 6, Trial Transcript, R.f§19.
40 State Rec., Vol. 3 of 6, Trial Transcript, R.[§19-620.
41See Woodfox v. Cain, 609 F.3d at 808.



Q: The last main area | want to tallile bit about is your knowledge of eye
witness testimony, to be able to again talk aboeighing the evidence. If you
are presented with only testimony from an indiviluwéh no supporting
documents, are you going to be able to accuraaglyin, weip the testimony
of that individual, determine whether in your mititey are telling the truth
or lying? Is that going to be a problem ... ?

A: It wouldnt be a problem.

Q: [D]o you have any idea how would you determing/aur mind whether
someone is lyig or not?

A:ld have to hear all the facts.

Q: So, as areasonable person, one would not judegling say, oh, they are
lying?

A: No.

Q: Youd weigh the testimony.

A: Yes.

Q: See ifthere’s anything maybe conflicting of &atents that dont match.
A: That’s it.

Q: Factors associated with what they are sayingye/hteey were, those kinds
of things?

A: You'd have to weigh it all out first and hear &k evidencé?

Juror bias is a question of fact for the trial cg@and a trial court’sleterminatiorof
juror biasis afforded great deferenéé.Petitioner has failed to establish any actual or
presumed bias, other than to point out that Mikeew the victim. The mere allegation
thatajuror is acquainted with the victim, standing alpdees not require thatrospective
juror be disqualified** Despite hebeing acquaintedith the victim, Miller acknowledged
shecouldfairly assess and weigh the evidence in the case#hdllt some valid basis for an
objection, couns&l performance was noteficientfor allowing Miller to remain on the

jury.45As a result, the Court will not grant the writ dmnig basis.

42 State Rec., Vol. 2 of 6, Tr. at 775.

43 See Virgil v. Dretke, 446 F.3d 598, 610 n. 52 (5th Cir. 2006).

44 Montoya v. Scott, 65 F.3d 405419-20 (5th Cir. 1995) (allegation that juror was aciuad with victim
does not alone establish bias sufficiendtequalify juror).

45 Petitioner argues Miller is related to the victirie offers no evidence of this assertion, and therCs
review of the record did not reveal any indicatidiller and Singletary are related.
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D. The photo array used to identify Petitioner was motiuly suggestive

During their investigation, detectives showed tiatimn a photoarray containing a
picture of Petitioner along with photographs otfiether men of similar age, weight, and
complexion. Petitionearguedhisidentificationprocess waanduly suggestive because his
head was noticeably smaller than any of the othdesasserts the lineup shows “6 photos
Mr. Bunch #5 everybody head on it was big like alegtball Mr. Bunch head was like a
seed.*8 His motion to suppress the identification was ddrbg the trial court. The state
courts denied the claim on the merits oflad@ral review.

To be entitled to habeas relief based osug@gestive identification procedure, a
petitioner must show that the identification proceel was “so unnecessarily suggestive
and conductive to irreparable mistaken identificatithat he was deed due process of
law."47 Even if a pretrial identification procedure is suges, a reviewing courtnustlook
to the totality of the circumstances determine whethdahe identification is reliablé$ In

making that determination, the Court considérs tollowing five factors:

(1) the opportunity of the witness to view the ciiral at the time of the crime;
(2) the witness's degree of attention at the tinhelservation; (3) the
accuracy of the witness's prior description of tmeninal; (4) the leveof
certainty demonstrated by the witness when confngnthe defendant; and
(5) the length of time between the crime and theflmntation4®

The state court determined that, given the sintjavetween the men in the photo
array, the lineup was nétuggestive as to who the defendant w&Moreover, even if the

lineup were suggestive, the victitastified that during the robberglthough he was more

46 R. Doc. 31 at 49.

47 Neil v. Biggers, 409 U.S. 188, 196 (1972) (quotirgovall v. Denno, 388 U.S. 293, 30402 (1967));
Manson v. Brathwaite, 432 U.S. 98, 114 (1977).

48 Biggers, 409 U.S. at 1920.

49 Brathwaite, 432 U.S. at 114see also Biggers, 409 U.S. at 199200.

50 State Rec., Vol. 2 of 6, Suppression Hearing, BQ8, Tr. at 121.
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focused on the gun being pointed at him, he wae &dbkee Petitioner’s face. The victim
testifiedthat, “[tjhe main reason | could tell [Petitioneastheassailantwas because of
the eyes. That's what | was looking at. It scarkd mess out of me. God¥Finally, the
victim identified Petitioner via the photo arraydvdays after the crime occurreds a
result, the Court concludethe photo array was sufficiently reliablBetitioner § not

entitled to a writ of habeas corpus on this basis.

E. Petitioner’s challenge to his sentence is proceliyudafaulted

Petitioner filed an amended petition raiginadditional claims relating to his
habitualoffender sentence. These claims include: (1) tilerato advise him of his right
to remain silent deprived him of due process durmgltiple-offender guiltyplea
proceedings; (2) failure by the State to flevalid multiple bill of information alleging a
violation of Louisiana Revised Statute 14:64.3stpport an additional fivgear sentence
penalty; and (3) failure to impose a term of haatddr. The Louisiana Supreme Court
rejected the sentencing claimes not cognizable on collateral review. The Louigsian
Supreme Court on posbnviction review relied upon state procedural swds the basis for
denying reliefon his sentencing claims, citing issana Code of @minal Procedure article
930.3 Magistrate Judge North concludeda sponte, that Petitioner’s claim regarding his
habitual offender status is procedurally defaulkedin his objectionto the magistrate
judge’s recommendatiqrPetitioner simply reiterates his underlying claibut does not
object to the magistrate judge’s conclusion that ¢taim is procedurally defaulted.

Generally, a federal couid barred from reviewing question of federal law decided

by a state court if the decision of that state taests on a statlaw ground thais both

51State Rec., Vol. 3 of 6, Trial Transcript, R.[G0.8—-09.
52R. Doc. 19 at 2732.
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independent of the merits of the federal claim ad@&quate to support that judgment.
The “independent and adequate state law” doctripplias to both substantive and
procedural grounds and affects federal review ainck that are raised ontleer direct or
postconviction reviews4 This type of procedural default will bar fedemadurt review of a
federal claim raised in a habeas petition whenha, the last state court to render a
judgment in the case has clearly and expresslycatdd that its judgment is independent
of federal law and rests on a state proceduraFfbar.

In this case, the Louisiana court denied Petitioredief with respect to this claim
pursuant toLouisiana Code of Criminal Procedure article 930C8urts in thisCircuit
routinely hold that rulings based on this artictnstitute anndependehand adequate
statelaw groundfor dismissathatbarsreview of similar claims in a feztal habeas corpus
proceeding®

The Court, having considered the record, the appliclaw,relevant filingsand the
magistrategdge’sReport andRecommendatiofinds the magistrate judge’s findings of
fact and conclusions of law are correct amateby approves thiénited Statedagistrate

Judge'sReport and Recommendati@amdADOPTS it as its opinion in this matté.

53 Coleman v. Thompson, 501 U.S. 722, 73432 (1991);Glover v. Cain, 128 F.3d 900, 902 (5th Cir. 1997);
Amosyv. Scott, 61 F.3d 333, 338 (5th Cir. 1995) (citittarrisv. Reed, 489 U.S. 255, 260, 262 (1989)).

54 Coleman, 501 U.S. at 73432; Amos, 61 F.3d at 338.

55Harris, 489 U.S. at 263Glover, 128 F.3d at 902.

56 Hull v. Stalder, 234 F.3d 706, 2000 WL 1598016, at *1 (5th CirpS28, 2000)Zantizv. Louisiana, No.
12-2908, 2014 WL 775577, at *7 (E.D. La. Feb. 25, 20(Btder adopting reportyohnson v. Cain, No. 12-
0621, 2012 WL 5363327, at *4 (E.D. La. Oct. 30, 2 Evansv. Cain, No. 112584, 2012 WL 2565008, at
*6—*7 (E.D. La. Mar. 14, 2012)s adopted by, 2012 WL 2565001, at *1 (E.D. La. Jul. 2, 201Zxylor v.
Cain, No. 07#3929, 2008 WL 4186883, at * 16 (E.D. La. Sep. 1008) (order adopting reportyilliams
v. Cain, No. 05-0710, 2008 WL 3363562, at *8 (E.D. La. Aug. 8, 2Q@@&rder adopting report).

Afederal habeas petitioner may be afforded fedezwilew of a procedurally defaulted claim only & h
demonstrates “cause” for his default and “prejuditizibuted thereto,” or that the federal couréiBure to
review the defaulted claim will result in a “funda&mtal miscarriage of justiceGlover v. Cain, 128 F.3d at
902 (citingColeman, 501 U.S. at 73432). In this casePetitioner has neither argued nor demonstrated
either prong of this exception.
57R. Doc. 19.
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Accordingly;

CONCLUSION

IT IS ORDERED that Petitioner Harold Bunch’s application for federaldeas

corpusreliefbe and herebig DISMISSED WITH PREJUDICE.58

New Orleans, Louisiana, thisl3th day of August, 2018.

_____ §USTE_M644%QA/\“"_
UNITED STATES DISTRICT JUDGE

58R. Doe. 3, 7.
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