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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOE BROWN CIVIL ACTION
VERSUS NO.17-6332
ROBERT TANNER, WARDEN SECTION “G"(4)

ORDER AND REASONS

Before the Court are Petitioner Joe Brow(iBetitioner”) objectiongo the Report and
Recommendation of the UniteStates Magistrate Judgssigned to the ca$éetitioner, a state
prisoner incarcerated the B.B. “Sixty” Rayburn Correctional @eer in Angie, Louisiana, filed
a petition for writ of habeas gmus pursuant to 28 U.S.C. § 225&he Magistrate Judge
recommended that the petition be dismissed with prejudice on the Hieetitioner objects to the
Magistrate Judge’s recommendatibAfter reviewing the petitin, the State’s response, the
Magistrate Judge’s Report and Recommendatiotifid?®r's objectionsthe record, and the
applicable law, the Court wilbverrule Petitioner'sobjections, adopt thélagistrate Judge’s

recommendation, and dismiss this action with prejudice.
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I. Background

A. Factual Background

On November 21, 2007, Petitionersveharged by Bill of Information in the 23rd Judicial
District Court for the Parish @t. James with three countsared robbery with a firearmOn
January 14, 2009, following a two-day jury triRletitioner was found guilty as charged on all
three count§.Petitioner subsequentliféd a motion for a new tridlwhich was denied on January
11, 2010 The same day, the trial court sentenced Petitioner to a term of 60 years imprisonment
as to each count, to be served concurrentlydtiobut benefit of paroleprobation, or suspension
of sentencé Petitioner subsequently filed a motion to reconsider the sentence, which the trial court
denied on March 8, 2018.

On November 15, 2011, the Louisiana Fifth Git€Court of Appeal affirmed Petitioner’s
convictionst! However, the Louisiana Fifth Circuibdind that the sentences were indeterminate
because the trial court did not specify whethergbntences were imposed pursuant to a firearm
enhancement and remanded the matter for resentéddgDecember 12, 2011, the Louisiana

Fifth Circuit denied Petitiner’'s request for rehearidg).
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On January 9, 2012, the trial court senteneetitioner to serve cmurrent terms of 60
years imprisonment on each armed robbery coudttarserve a concurrent term of five years
imprisonment on each count for the gun enhanceMditte trial court ordered that the five-year
term would be served consecutteehe 60-year term, and all sentea were to be served without
benefit of parole, probation, or suspension of sent&hce.

On April 20, 2012, the Louisiana Supren@ourt denied Petitioner's related writ
application without stated reasofis.

On October 23, 2012, Petitioner filed an applaafor post-conviction relief with the state
trial court!’ The trial court denied the application in part on May 22, 28a6d set a hearing on
Petitioner’s claim that he received ineffectassistance of counsel whéis counsel allegedly
failed to inform him of a plea offéf. The trial court conductedéhhearing on July 13, 2015, but
ultimately denied Petitioner’s claim laywritten order dated September 29, 281Bhe Louisiana
Fifth Circuit denied Peiibner’s related writ adiation on December 11, 20%5,and the

Louisiana Supreme Court also denied relief on May 12, 2017.
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On July 17, 2017, Petitionerdd the instant federal habepstition?® In the petition,
Petitioner raises the following grountbr relief: (1) his tial counsel was inedictive for failing to
investigate the withesses and victims beford; (&) the trial court erred by restricting his post-
conviction evidentiary hearing tmly one of his ineffective assistance of counsel claims regarding
the advice on a plea offer; (3) the trial doarred by denying him appointed counsel for the
evidentiary hearing; and (4) the trial court erred by denyingtheright to subpoena witnesses
for the evidentiary hearingf.On August 22, 2017, the State filed a response, arguing that three of
Petitioner’s claims were in procedural def&lOn September 12, 2017, Petitioner filed a reply
brief arguing that the proceduméfault should be excused beaawo$ his lack of knowledge and
good faith?®
B. Report and Recommendation Findings

The Magistrate Judge recommended that@uart dismiss the petition with prejudite.
First, the Magistrate Judge determined that $hate’s procedural badefense was unavailirf§.

The Magistrate Judge noted thiie Louisiana Supreme Coutenied relief on Petitioner’s
ineffective assistance of counsel claim and indat#hat Petitioner had no right to an evidentiary

hearing on his other claim®.Therefore, because the Loaisa Supreme Court addressed the
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merits of Petitioner’s claim, the Magistrate Jadgund that the claims were not in procedural
default, and also proceeded to address the merits of Petitioner’s ¥aims.

The Magistrate Judge found no merit to Petitioner’s claim that his trial counsel was
ineffective for failing to interview witnessesdmictims and subpoena a bartender to determine
how much the victims drank the night of the crithdhe Magistrate Judge stated that Petitioner
had not shown what the investigation would have shBvAurthermore, the Magistrate Judge
noted that it was not clear what exculpgtar impeachment information subpoenaing the
bartender would have disclosed, especially sineevitttims were standing outside of the bar and
one victim had just driven up when Petitioner approachetf Welditionally, the Magistrate Judge
noted that Petitioner had not speaif what information his trialaunsel could have obtained from
the bartender or victims that was not already available to the defense by some othe¥ means.
Therefore, the Magistrate Judge found thatti®etr’'s generalized claims remained unsupported
and conclusory, which was not sufficient to bt a deficiency in or prejudice from his
counsel’s performanc®.Accordingly, the Magistrate Judge determined that Petitioner had not
established that the state courts’ denial of reli@$ contrary to or an unreasonable application of

federal lan?®
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The Magistrate Judge also foundtiPetitioner was not entitled relief on his claims that
the trial court erred by restricting his post-conwntevidentiary hearing tone of his ineffective
assistance of counsel claims about the pleal, by denying him appointed counsel for the
evidentiary hearing, and by denyidgm the right to subpoenaitnesses for the evidentiary
hearing®’ As an initial matter, the Mgastrate Judge noted that tiséate record reflects that
Petitioner had appointed counskiring the evidentiary heariri§ Alternatively, the Magistrate
Judge noted that it & “longstanding rul¢hat prisoners are not entiléo counsetiuring habeas
proceedings and thus cannot state a clainineffective assistance during those proceedifys.”
The Magistrate Judge also noted tihad well settledhat “federal habeasorpus relief cannot be
granted to remedy errors which occuriedtate post-conviction proceeding8 Accordingly, the
Magistrate Judge concluded tllis Court is without authoritynder the AEDPA to consider or
address any procedural infirmity alleged tovénaoccurred in Petitioms state court post-
conviction reviewt!

Il. Objections
A. Petitioner'sObjections
Petitioner objects to the Magistea Judge’'s Report and RecommendatforFirst,

Petitioner repeats his claims thhe trial court erred by resttiog his post-conviction evidentiary

371d. at 17-18.
38|d. at 17.
391d. (quotingCousin v. Lensing310 F.3d 843, 848 (5th Cir. 2002)).

401d. at 18 (citingNichols v. Scott69 F.3d 1255, 1275 (5th Cir. 1998)prris v. Cain 186 F.3d 581, 585
n.6 (5th Cir. 1999)Hallmark v. Johnsonl18 F.3d 1073, 1080 (5th Cir. 1997)).
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hearing to one of his ineffecévassistance of counsel claiat®out the plea deal, and by denying
him the right to subpoena witsses for the evahtiary hearing?

Second, Petitioner contends that he receivedfective assistance of trial counél.
Petitioner asserts that the idigntof the robber was a key isswat trial because none of the
witnesses could give a deftion of the perpetratd®. Furthermore, Petitioner argues that his
counsel failed to subpoena the 911 te§éRetitioner asserts thatibpoenaing the tapes would
have revealed that no ®tall actually existedf. Petitioner contends that the outcome of the trial
would have been different if his trial counseld been prepared toailenge the prosecutor’s
statement that Petitioner was identifesithe perpetrator during the 911 é4ll.

B. State’sOpposition

The State of Louisiana did not file a brief in opposition to Petitioner’'s objections despite

receiving electronic notice of the filing.

[ll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation
In accordance with Local Rule 73.2, this case was referred to the Magistrate Judge to
provide a Report and Recommendation. The Disthicige “may accept, reject, or modify the

recommended disposition” of a Matjiate Judge on a dispositive mafferhe District Judge must

21d. at 1.
441d.

4 d.
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471d. at 2, 4.
“81d. at 4.

49 Fed. R. Civ. P. 72(b)(3%ee als®8 U.S.C. § 636(b)(1).



“determinede novoany part of the [Report and Recommeialg that has been properly objected
to.”®® The District Court’s review is limited to @ih error for parts ofhe report which are not
properly objected té!
B. Standard of Review Under the AEDPA

Following the enactment of the Antiterrorissimd Effective DeatliPenalty Act of 1996
(“AEDPA"), the standard of review used ¢éwaluate issues presented in habeas cqltitsons
was revised “to ensure that gtatourt convictions are given efft to the extent possible under
law.”®2 For questions of fact, federal courts must defer to a state court’s findings unless they are
“based on an unreasonable determination of theifatitht of the evidence presented in the State
court proceeding® A state court’'s determinations on mikguestions of law and fact or pure
issues of law, on the other hand, are to be uphelelss they are “contratp, or involve[ ] an
unreasonable application of, cleadstablished Federal law, as determined by the Supreme Court
of the United States’*

Regarding this standard, the U.S. Court ppAals for the Fifth Circuit further explains:

A state-court decision is contrary to clgagstablished precedent if the state court

applies a rule that contraxis the governing law setrtb in the Supreme Court’'s

cases. A state-court decision will also loatcary to clearly established precedent

if the state court confrontsset of facts that are materially indistinguishable from

a decision of the Supreme Court and nevégtisearrives at a result different from

Supreme Court precedent. A state-todecision involves an unreasonable
application of Supreme Cduprecedent if the state court identifies the correct

50 Fed. R. Civ. P. 72(b)(3).

51 See Douglass v. United Servs. Auto. ASENF.3d 1415, 14289 (5th Cir. 1996) (en banguperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteen days).

52 Bell v. Cone535 U.S. 685, 693 (2002).
5328 U.S.C. § 2254(d)(2).

5428 U.S.C. § 2254(d)(1).



governing legal rule from the Court’s cases unreasonably applies it to the facts
of the particular state prisoner’s case.

If Supreme Court case law “give[sp clear answer to the question presented, let alone one in [the
petitioner’s] favor, ‘it cannot be said that thatstcourt unreasonably applied clearly established
Federal law.®® Additionally, “unreasonable is not the saaseerroneous or incorrect; an incorrect
application of the law by a state court will nonetheless be affirmed if it is not simultaneously
unreasonable>’

IV. Law and Analysis

A. Ineffective Assistance of Counsel Claim

Petitioner objects to the Magistrate Judgersliing that Petitioner iaot entitled to relief
on his ineffective assistance of counsel claitnSpecifically, Petitioner argues that his trial
counsel performed ineffectively ligiling to subpoena the tape of a 911 call where Petitioner was
allegedly identified as thperpetrator of the shootif§.Petitioner asserts that subpoenaing the
tapes would have revealed thmt 911 call actually existéd.Therefore, the Court reviews this
issuede novc?

To succeed on an ineffective assistanceoninsel claim, a petitioner must demonstrate

both that counsel’s performance was deficiamt that the deficient performance prejudiced his

SSWooten v. Thaler598 F.3d 215, 218 (5th Cir. 2010) (citations and quotation marks omitted).

56 Wright v. Van Patterb52 U.S. 120, 126 (2008) (quotiGgrey v. Musladin549 U.S. 70, 77 (2006)).
5" Puckett v. Epp$41 F.3d 657, 663 (5th Cir. 2011) (quotation marks omitted).
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defensé? If a court finds that a petitieer fails on either of these twprongs it may dispose of the
ineffective assistance claimitwout addressing the other proffgTo satisfy the deficient
performance prong, a petitioner must overconsér@ang presumption thathe counsel’s conduct

falls within a wide rangef reasonable representatitfiPetitioner must show that the conduct was

SO egregious that it failed to meet the constitutional minimum guaranteed by the Sixth
Amendment® Courts addressing this prong of the testif@ffective counsel must consider the
reasonableness of counsel’s actionéight of all the circumstancé$.To prevail on the actual
prejudice prong, a petitioner “must show thatréhis a reasonable probability that, but for
counsel’s unprofessional errorthe result of th proceeding would have been differetftA
reasonable probability is “a probability suffiat to undermine confidence in the outcortfe.”

In considering Petitioner’s claims on fedehalbeas corpus review that are repetitive of
claims already made to a state court, the ceqgtrastion “is not whether a federal court believes
the state court’s determination un&ricklandwas incorrect but whethfit] was unreasonable—

a substantially higher thresholf”In addition, “because th8trickland standard is a general

standard, a state court has eveore latitude to reasonably tdemine that a defendant has not

62 Strickland v. Washingtod66 U.S. 668, 697 (1984).
831d. at 697.

64 See Crockett v. McCotter96 F.2d 787, 791 (5th Cir. 1988)attheson v. King751 F.2d 1432, 1441 (5th
Cir. 1985).

85 See Styron v. Johnsd?62 F.3d 438, 450 (5th Cir. 2001).
66 See Strickland466 U.S. at 689.

571d. at 694.

581d.

69 Knowles v. Mirzayangeb56 U.S. 111, 112 (2009) (quoti@¢hriro v. Landrigan 550 U.S. 465, 478
(2007)).
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satisfied that standard®Thus, this standard is considetddubly deferential” on habeas corpus
review!!

“A defendant who alleges a faikito investigate on the part of his counsel must allege
with specificity what the investigation would Jerevealed and how it would have altered the
outcome of the trial” Petitioner asserts that his counsel’s failure to investigate and subpoena the
911 call records prejudiced his de$e because an investigation wbhhve revealed that no call
existed. However, Petitioner does not present ardeage to support this assertion. Therefore,
Petitioner has not shown thasttdounsel performed deficiently by failing to subpoena the 911 call
records.

The convictions at issue in this case arisebubbberies of threendividuals that occurred
in the early morning hours of September 29, 20@iside of JJ's Bar in Gramercy, Louisidda.
The next day, Detective Brett Forsythe of theJames Parish Sheriff@ffice was advised that
the Gramercy Police Department received afrigpn an anonymous caller that Petitioner had
committed the armed robbery outside of JJ's Bdetective Forsythe compiled a photographic
lineup”® Two of the victims did not identify themssailant at the firstiewing, because they

indicated that they were scaréddowever, in separate interviews two days later, the two victims

01d.
d.

"2 Druery v. Thaley 647 F.3d 535, 541 (5th Cir. 2011) (quotiglson v. Hargett989 F.2d 847, 850 (5th
Cir. 1993);United States v. Gree882 F.2d 999, 1003 (5th Cir. 1989).

73 Brown, 80 So. 3d at 550.
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positively identified Petitionein the photographic lineud. At trial, all three victims identified
Petitioner as the assaildfitThe victims identifications were also corroborated by the testimony
of another individual, who ideified Petitioner as the man shad spoken to while standing
outside of the bar on é¢might of the crimé?

Even accepting as true Petitioner's asgerthat a 911 call identifying him as the
perpetrator does not exist, heshmt shown how his counsel’s faiduto subpoena the call records
prejudiced the defense. All three victims identifieetitioner as the perpetrator at trial, and their
testimony was corroborated by another individual placing Petitioner outside the bar on the night
of the crime. Therefore, Petitionkeas not shown that there is asenable probability that, but for
counsel’s failure to subpoenaet®11 call records, thesult of the procekng would have been
different.

Petitioner does not object to the Magistratdgk’s findings that Peibner is not entitled
to relief on his claims that his trial counsel performed ineffectively in failing to interview witnesses
and subpoena the bartender. Reviewing these issues for plaiff emdrfinding none, the Court
adopts the Magistrate Judgescommendation that Petitier is not entitledo relief on these
claims. Therefore, for the reasons set fonthhis Order and the Report and Recommendation
adopted by this Court, the Court concludes thatstate courts’ denialf relief on Petitioner’s
ineffective assistance of trial counsel claims wascoatrary to or an ueasonable application of

Supreme Court law

71d.
81d.
?|d. at 551.

8 Fed. R. Civ. P. 72(b)(3).
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B. Claims Regarding Alleged Errors ithe State Post-Conviction Process

Petitioner objects to the Magiate Judge’s deternmation that Petitioner is not entitled to
relief on his claims that the trial court erredrbgtricting his post-conviction evidentiary hearing
to one of his ineffective assistance of coum&ins about the plea deal, and by denying him the
right to subpoena witnesses for the evidentiary hedtimperefore, the Court reviews these issues
de novd?

Federal habeas corpus relief cannot be gdatteemedy errors which occurred in state
post-conviction proceedings. As the United St&iéth Circuit Court of Appeals has explained,
“[a]n attack on a state habeas meding does not entitle the petitione habeas relief in respect
to his conviction, as it is an attk on a proceeding collateralttee detention and not the detention
itself.”® The Fifth Circuit has also held that fedecalirts “are without jurisdiction to review the
constitutionality of [a petitiones] state postconviction proceeding$Accordingly, Petitioner is
not entitled to federal habeas relief on his claiihzd the state trial court erred in conducting its
post-conviction proceedings.

V. Conclusion

For the reasons stated above, Petitioner has not ghaivime state courts’ denial of relief
on his ineffective assistance of counsel clainas contrary to, or involved an unreasonable

application of, clearly established Federal lagzdetermined by the Supreme Court of the United

81 Rec. Doc. 18 at 1.
82 Fed. R. Civ. P. 72(b)(3).

83 Nichols v. Scott69 F.3d 1255, 1275 (5th Cir. 1995) (internal citations and quotation marks onSited);
also Morris v. Cain186 F.3d 581, 585 n.6 (5th C1i999) (“[O]ur circuit precedent rkas abundantly cledhnat errors
in state postconviction proceedings will not, in andhefmselves, entitle a petitioner to federal habeas relief.”);
Hallmark v. Johnsonl18 F.3d 1073, 1080 (5th Cir. 1997) (“[I]nfirn@8 in state habeas proceedings do not constitute
grounds for relief in federal court.”).

84 Kinsel v. Cain647 F.3d 265, 273-74 (5th Cir. 2011).
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States. Additionally, Petitioner is nentitled to federal habeas relief on his claims that the state
trial court erred in conducting its gesonviction proceedings. Accordingly,

IT IS HEREBY ORDERED that Petitioner’s objections a@VERRULED ;

IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation and Petitioner Joe Brown’s petitior issuance for a wrof habeas corpus
pursuant to 28 U.S.C. § 2254D&ENIED andDISMISSED WITH PREJUDICE .

NEW ORLEANS, LOUISIANA, this 29th day of April, 2019.

NANNETTE JOYIVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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