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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CARLA ECHEVERRY CIVIL ACTION
VERSUS NO. 17-6494
PHILLIP PADGETT, ET AL. SECTION"L" (3)

ORDER & REASONS

Before the Court is Plaintiffs Emergency Motion foiscovery Sanctions, R. Doc. 95,
which is supplemented by several memoranda in support of the Motion, R. Docs. 176, 232. The
motion is opposed. R. Docs. 199, 238Te Court now rules as follows.

l. BACKGROUND

This casearoseout of a February 16, 2017 incittethat occurredat the intersection of
South Peters Street and Poydras Street in downtown New Orleans, Louisiamae. R4 @&t 3.
Defendant Jazz Casino Company, LLC d/b/a Harrah’s New Orleans Casina(iidgrhired an
independent contractor, Alabamalilife Removal, LLC (“AWR”) to remove birds from palm
trees outside of its casino. R. Doc. 84 at 3. This job required the use of a manlift. As tifte manl
was moving from one group of palm trees on South P&8teegtto another group of palm trees
on PoylrasStreet it struck Plaintiff Carla Echeverry, a pedestrian waiting at the crosswétlle of
intersectionR. Doc. 49 af] 9. As a result, Plaintiff sustained a comminuted fracture of her lower
right leg and ankle. R. Doc. 84 atFaintiff sued Harrah’s; AWR; Richard Padgett, the owner of
AWR (“Padgett”); and Richard Tyler, the AWR employee who was operating thdiftman
(“Tyler”). R. Doc. 84 at 4. AWR, Padgett, and Tyler failed to appear in this lawsuit, and the Court
entered a preliminary default agsinthem.R. Doc. 42.Plaintiff allegel that Harrah’s was
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negligentfor the followingreasonsamong otherdailing to properly supervise AWR or provide
sufficient barricades and equipment; hiring a contractor which it knew or should have knewn wa
incompeéent; failing to investigate and vet its contractors; and hiring a contractor whiodwitde
should have known was uninsurdgl Doc. 49 at { 14For a more detailedecitationof the
underlying facts of the case, see #treendedPretrial Order. R. Dod58.

On April 23, 2019, less than omeek before this case wiamtially setto be triedoy ajury,
Harrah’s produced numerous, nebeforeseen documentshat were allegedlycrucial to
Plaintiff's case. R. Doc95-1 at 1.At the same timeHarrah’sindicated that there werther
documents but did ngtroduce them, citing privilegeR. Doc.95-1 at 2 Plaintiff requested
sanctions for this late productidR. Doc.95-1 at 10 Instead, th€ourtordereda short continuance
of the trial to allowPlaintiff to do the following:conduct discovery about the new documents
which were producedjepose witnesses identified in those documemd conduct discovery to
determine if Harrah’s failure to produce the new documents was “stibByajustified” as
required to avoid sanctions under Rule 37(c)(1) of the Federal Rules of Civil ProcBdudec.
176 at 3.

On June 10, 201¥Harrah’sfiled under seal, for the Court’s-tamera reviewa privilege
log and documents thatarrah’sclaimed were privilegedR. Doc.132 On June 19, 2019he
Court issued an Order & Reasons, revisiting the issue of sanctions. RLI3om it, the Court
sanctioned Defendants as follows: “Defendants shall deRlamtiff its privilege log and
associated documents that were filed under seal for in camera review.” R3Bat?7. The Court
reviewed the documents that were filed under seal and denied Harrah’s motion to keep thos

documents sealed; instead, Harrah's was ordered to deliver those documentsiffo Plaint



After a jury trial that began on August 5, 2019, the jury returned a verdict for Plaimdiff
againstAWR and Harrah’s finding AWR 50 percent responsible and Harrah’'s 49 percent
responsible with respe¢d causingPlaintiff's accident R. Doc. 229.The jury thus awarded
Plaintiff a total of $1,262,000 to compensate her for her damages. R. Doc. 229 at 1.

. PRESENT MOTION

Plaintiff now revisits her Motion for Sanctions. R. Doc. 95. In the Motion, Plairgéks
sanctions because Harrah’s “late production of crucial information, lessriibaveekbefore trial,
is unfair and prejudicial to the plaintiff,” R. Doc. 95-1 abBd“[t]he parties and the Court could
have been saved a lot of time, money, and effort had Harrah’s simply been forthcdibgg.

95-1 at 9. Plaintiff subsequently supplemented the Motion for Sanctions, stating the Coutt shoul
impose sanctions on Harrah’s “for its consistent failure to supplement discoardalleging

that Harrah’s'still has not produced documents it knows to exist which are crucial to plaintiff's
case.” R. Doc. 176 at 1. Finally, after the completion of trial, Plaintiff filegoattrial
supplemental memorandum in support of the Motion for Sanctmmglude ekibits detailing

the timesheets and expense itemization of Plaintiff's attorneys. R. Doclni28# posttrial
supplemental memorandum, Plaintiff reiterates that testimony at trial supports the @aim th
Harrah’s failed to supplement discovesit wasrequired to do. R. Doc. 232 at 2.

In opposition, Harrah’s argues that Plaintiff keeps asserting that Hahas'not produced
documents it knows to exist that are crucial to Plaintiff's case, but “ffaiais no evidence to
support her contention that additional documents exist that have not been produced.” R. Doc. 199
at 2. MoreoverHarrah’s contends fully complied with its obligation under Federal Rule of Civil
Procedure 26(e) by providing Plaintiff withll of the documents and privilege log when the

existence of these documents was discovered in late April R1®0c. 199 at 13. Finally,



Harrah’s reiterates that the continuance of trial cured any potential prejuéleetdf by thelate
production of documents. R. Doc. 237 at 1. Harrah’s thus asserts that sanctions, consisting of
attorney’s fees and costs, should not be awarded. R. Doc. 237 at 2.

1. LAW AND ANALYSIS

Pursuant td-ederalRule of Civil Procedure 37(c):

If a party fails to provide information or identify a witness as required by Ré(a) or

(e), the party is not allowed to use that information or witness to supply evidence on a

motion, at a hearing, or at trial, unless the failure was substantially justified o

harmless.

Fed. R. Civ. P. 37(c)(1). Moreovéfi] n addition to or instead of this sanctibtie court
may impose the following sanctions: (1) “order payment of the reasonablesespecluding
attorneys fees, caused by the failur€2) “inform the jury of the partg failure; and (3)

“impose other appropriate sanctions, including any of the orders listed in Rul@3}A))-
(vi).” Fed. R. Civ. P. 3£)(1). FederaRulesof Civil Procedure26(a) and (ejequirea litigant to
supplement disclosures and discovery responses once the litigant learns thatdberdssor
discovery responses are incompl&= Fed. R. Civ. P. 26.

Courts have the inherent power to sanction litigants for a wide range of abuses during
litigation. Orchestratehr, Inc. v. Trombetta, 178 F. Supp. 3d 476, 494 (N.D. Tex. 204dling
Chambersv. NASCO, Inc., 501 U.S. 32, 44, 46 (199But courts must exercise their inherent
powers with restraint and discretid@hambers, 501 U.S. at 44. “Courts have a duty to impose
the least severganctiorthat is sufficient to deter futu@nduct: Orchestratehr, Inc., 178 F.

Supp. 3cat498(citing Mendoza v. Lynaugh, 989 F.2d 191, 19¢th Cir. 1993); Fed.R. Civ. P.

11(c)(4). Moreover, ‘although Rule 37(b) applies to all failures to comply, whether wilful or

not, the presence or lack of good faith in the parties is relevant to the orders which should be



given and the severity of the sanctiér8. F. Goodrich Tire Co. v. Lyster, 328 F.2d 411, 415
(5th Cir. 1964).

In this casethe late production of documents in late April 2019 addressedy the
continuance of the trial dat®loreover, the Court issued a sanction in June 2019 requiring that
Harrah’s delivelPlaintiff its privilege log and associated documents that were filed under seal.
See R. Doc. 133Furthermore, Plaintiff was successful at trial and received an appeoaward
plus interest from the date of judicial demand until paid. R. Doc. 22%Batcauselte Court has
a “duty to imposehe least severe sanction that is sufficient to deter future cghduct
Orchestratehr, Inc., 178 F. Supp. 3dt498(internal citations omittégd and the Court concludes
that there was not ddtk of good faith in theartie$ relating to the late production of the
documentssee B. F. Goodrich Tire Co., 328 F.2dat 415, the Court declines to impose further
sanctions.

V. CONCLUSION
For the reasons stated above,
IT ISORDERED thatPlaintiff’'s Emergency Motion foDiscovery SanctiongR. Doc.95,

is herebyDENIED.

New Orleans, Louisian#his 20th day ofSeptember2019.

Wy fallon

ELDONE.FALLON
U.S.DISTRICTCOURTJUDGE




