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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ARCHER DANIELSMIDLAND COMPANY ET AL * CIVIL ACTION
VERSUS * NO. 17-6511
RESEARCH FUMIGATION CO.,LLCET AL. * SECTIONL (3)

ORDER & REASONS

Before the Couris Plaintiffs Motion to StrikeWitness(es) of Imperium Insurance Co.
R. Doc. 29. Defendant Imperium responds in opposition. R. Doc. 38. Having considered the
parties’ arguments and the applicable law, the Court issues this Ordes&Rea
I. BACKGROUND
This case arises from fire damatge Plaintiffs cargo and vessel alleggdcaused by
Defendant’s improper application of fumigarR. Doc. 1.Plaintiff ArcherDanielsMidland
Company (“ADM”) owns and operates export grain facilities on the §8ggpi River. R. Doc. 1
at 3. Plaintiff ADM has contracted with Defendant Research Fumigation CBC{)Ro provide
regular fumigation services. R. Doc. 1 at 3. Pursuant to this contract, Defendantddngigan
cargo that had been loaded onto the M/V LORENTZOS. R. Doc. 1 at 6. The M/V LORENT
left Destrahan, Louisiana on July 9, 2016 to deliver the cargo to South Korea. R.dd&c.Gn
July 25, 2016, an alarm sounded on the ship and the crew discovered possible smoldering and/or
fire in one of the cargo holds. R. Doc. 1 at 6. On August 17, 2016 the M/V LORENTZOS arrived
in South Korea. R. Doc. 1 at 7. On August 18, 2016 the cargo holds were opened aarddangs
of smoke left the holds; the vessel's crew also observed that the cargo was Bnfloc. 1 at 7.
Plaintiffs allege that surveyors observed fumigation residue and fire daanddhat it was
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caused by improper application of the fumigant bjeDddant.R. Doc. 1 at 7. Plaintiffs claim that
Defendants are liable to Plaintiff for the damages to the cargo and the vessilg&sar the
fire. R. Doc. 1 at 7. Plaintiffs allege that Defendant Imperium Inser@uoenpany (“lIC”) is liable
to Plaintif for the damages because Plaintiff is listed as an additional insured on Deflerdasit
insurance policy from Defendant IIC. R. Doc. 1 at 4.

Defendants RFC and IlI@imely answered the complairgnd generally denied the
allegationsR. Doc. 8. DefendamRFCargues that it applied the fumigant in accordance with U.S.
Department of Agriculture guidelines. R. Doc. 8 at 4. DefenB&i@ alsoposited a number of
affirmative defenses, includirigck of standing, prescription, and failure to state a cl&nmoc.

8 at 6 DefendanRFCfurtheralleges that the damage whs result of Plaintiff's negligencéhe
negligence of another intervening party, or the-sethbustible nature of the grain cargo. R. Doc.
8 at 68.

With permission of the Court, Defendah€ filed an amended answer. R. Doc. 16.
Defendant IIC generally denies the allegatiddsDoc. 16. IIC also alleges twerdye affirmative
defenses including: failure to state a claim upon which relief can be grantéefemtes of other
defendants,dilure to mitigate damages, and limitations or exclusions of the insurance policy. R.
Doc. 16.

[1.  PENDING MOTION

Plaintiffs ask the Court tarike the withesses of Defendant Imperium because Imperium
has failed to provide these witnesses in its witnesRisDoc. 29Plaintiffs allege that Imperium
has only listed a generic title for its withess and asks that Imperium beecetuname the witness
so that Plaintiffs may depose the witness prior to trial. R. Doc. 29 at 3-4.

Imperium argues that Plaifis’ claim is not ripe because Imperium’s defense obligations
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are only triggered by a lawsuit against Plaintiffs and Imperium’s indemtificabligations are
only triggered by liability. R. Doc. 39 at Blaintiff has not yet been sued and has not necLany
liability for damageslmperium argues that because it is unclear what the suit or indemnity will be
it cannot identify a particular witness at this time. R. Doc. 39 at 3.
1.  LAW & ANALYSIS

Generally, by the given deadline, parties must name the witnesses that yhesllraathe
trial. Naming witnesses by a deadline allows each side to properly@r@pa discover the case
by allowing them to depose potential witnesses. However, thisingqae case. Here, Plaintiffs
have filed a lawsuit claiming defense and indemnity but has failed to providrgeufinformation
regarding the suit to be defended against and the liability to be indemnifiedfdrbe Defendant
is unable to specify itwitness because it does not yet know the nature of the Plaintiffs’ claims.
Because Plaintiffs have failed to provide this information, Plaintiffs have déloseituation they
now wish to remedy with a motion to strike. Therefore, the Court fingsutd be unfair to dismiss
Imperium’s potential witness before it is given sufficient information to determime tvat
witness may be.
V. CONCLUSION

For the foregoing reasond; |S ORDERED that Plaintifs’ Motion to Strike, R. Doc.
29,is DENIED.

New Orleans, Louisiana, thith day of March, 2018.
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