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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

FIRST NBC BANK CIVIL ACTION

VERSUS NO.17-6652

LEVY GARDENS PARTNERS 2007, LP SECTION: “G"(2)
ORDER

Pending before the Court is the Federal Diposurance Corporain’s (the “FDIC-R”),
acting as receiver for First NBC Bank, Mmti to Stay Action Pending Exhaustion of
Administrative RemediesThe FDIC-R moves the Court taagtthe present action for 180 days,
pending parties’ exhaustion of their administratieenedies as set forth in section 1821 of the
Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRREA”), or, in the
alternative, for a stay of 90 days as provided for by the statute.

Having considered the motion, the memorandiu support, the memorandum in response,
the memorandum in reply, and the applicable law,Gourt will grant a stay of this case for a
period of 180 days and adminidtvaly close it until that time.

I. Background

On March 14, 2017, First NBC Bank of New Orleans, LA (“First NBC”) brought a
foreclosure action by executory process against Levy Gardens Partners 2007, LP, (“Levy

Gardens”) in Civil District Court for thBarish of Orleans, State of Louisiaha.
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On April 28, 2017, First NBC was closed by thouisiana Office oFinancial Institutions,
and the FDIC-R was named receifer.

On July 11, 2017, the FDIC-R filed a Motion faubstitution of Part®in the state action,
as the FDIC-R notified parties thaasucceeded to all rights, titlgsowers, and privileges of First
NBC.> Moreover, on July 11, 2017, the FDIC-R filadNotice of Removal, removing the state
action to this Court pursuant to 123.)C. § 1819(b)(2)(B) and 28 U.S.C. § 1441.

On July 21, 2017, the FDIC-R filed the iast Motion to Stay Action Pending Exhaustion
of Administrative Remedies, alomgth an accompanying memorandd®n July 31, 2017, Levy
Gardens filed a respon8eOn August 9, 2017, FDIC-R filea reply memorandum to Levy
Gardens’ response.

ll. Parties’ Arguments

A. FDIC-R’s Memorandum in Support ofts Motion to Stay Action
In support of the motion to stay, the FDIC-R assirat it is entitled to a stay as the receiver
of a failed institution pursuant to FIRREA According to the FDIC-R, FIRREA “establishes a
claim administration and reviewqmedure by which all claims asserted against the assets of the
failed institution must be submitted to the FDICkR a determination of whether they will be
allowed or disallowed ithe FDIC's discretion* The FDIC-R further averthat other courts and
Congress have accepted FIRREA’s meaning as prayan “explicit mandate for exhaustion of

administrative remedies?
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The FDIC-R asserts that the requirementtf@ exhaustion of the administrative claims
process applies to the present suit, sinogyl®ardens has brought alas against First NBE
Moreover, according to FDIC-R, FIRREA provid®s administrative process whereby “creditors
have 90 days to present their claims againsa$kets of the failed institution upon receiving notice
from the FDIC.%* Then, the FDIC-R asserts, the FCH&s 180 days to consider the clamn.

Moreover, according to FDIC-R, 12 U.S.CL81(d)(12)(A) allows ta FDIC-R to request
a stay after it has been appeuitreceiver for a failed depositamystitution, and “courts are
required to grant the FDIC-R’s requested stdy.”

Thus, the FDIC-R avers, it is “Bthed to a mandatory stay of this action for a period of 90
days.’” The FDIC-R continues to assert that #ukministrative claims process, which it argues
must be exhausted, will likely not be completethatend of 90 days, so it requests a 180 day stay
“to allow the claims process to conclude.”

B. Levy Gardens’ Response to the Motion to Stay

Levy Gardens first states that it “has noeatijpn to the 180 daysqgeested as to claims
against FDIC-R,” but it “questions whéeer the FDIC request can resulta stay of its third-party
demand.t®

Levy Gardens then assertsitithe court should convdfte ongoing executory process to
ordinary process because ttay is allegedly incongent with the strict requirements of executory

process? According to Levy Gardens, executory ess is unavailable under the Federal Rules
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of Civil Procedure? Arguing for the conversion to ordinapyocess, Levy Gardens then asserts
that the FDIC-R action can be “bifurcated frdine third-party demand and neither matter suffer
from delay.?!

Finally, Levy Gardens avers that “the thparty demand seeking the enforcement of the
Lender’s Policy” is propdy before the court puoant to ancillanjurisdiction, since the FDIC-R
has claimed jurisdiction in this co#®Thus, Levy Gardens concludes that “[t]he FDIC Motion
should be granted so long as it does nqteide the progress of the third-party demaiid.”

C. Reply Memorandum by FDIC-R to Levy Gardens’ Response

In reply, the FDIC-R first asserts that ‘antervention” filed by Levy Gardens prior to
removal “has absolutely nothing to do with ffrémary demand which was filed as an executory
process foreclosure action to seize real estate collateral securing a defaultétl fibie.Court
assumes that the FDIC-R’s reference to an “ustetion” refers to LevyGardens’ third-party
demand, as, throughout the replyisitlirectly responding to Levy Gardens’ arguments regarding
the third-party demand using the term “intervention.” However, the FDIC-R avers, FIRREA is
“clear and unequivocal” that “tretay applies to all partie$”FDIC-R contends that litigating the
matters outside the instant primary demand tisha@ot occur anywalecause of the stay®’

Additionally, according to th&DIC-R, conversion to an ordinary action in the present
matter would be “improper® The FDIC-R asserts that a cited must consent to such a

conversion, and it has not given its congé€miloreover, FDIC-R avers, Federal Rule of Civil
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Procedure 69(a)(1) allows for executory processderf@ court, since it states that the procedure
of execution of a judgment must accord with thecpdure of the state where the court is loc&ted.
The FDIC-R further argues th&uch conversion affords nomedy against a stay,” and Levy
Gardens has no basis for the argutrigat the stay should only lpartial in effect to allow its
third-party demand to proceed.

Finally, FDIC-R states that “th@rgument as to ancillary juristion, even if it exists in
this case, affords no support to have timtervention” exalided from a stay3®

I1l. Law and Analysis

A. Legal Standard
12 U.S.C. § 1821(d)(12)(A) provides:
After the appointment of a conservator receiver for aninsured depository
institution, the conservator or receiverymaquest a stay for a period not to exceed
... 90 days, in the case of any receiverany judicial aton or proceeding to
which such institution is or becomes a party.
12 U.S.C. § 1821(d)(12)(B) further pros that “the court siti grant such stay as to all parties.”
Moreover, a district court has the inherpatver to “control the diposition of the causes
on its docket with economy of time and efféot itself, for counsel, and for litigant$ This
authority includes the districourt’s wide discretion to gnt a stay in a pending mattér.
Finally, no part of FIRREA prohibits theoGrt from discretionarilygranting a stay in

excess of 90 days. Indeed, “[a] number of courts have held that tihgaiy be stayed during

such portion of the receiver’'s 180-day periodeasains at the time of the application for st2.”
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B. Analysis

12 U.S.C. § 1821(d)(12)(A) entitles the reegivor an insured depository institution to
request a stay of up to 90 days, and Section H3AT)(B) requires that the court grant such a
stay.

Here, the FDIC-R has been acting as thleiker for First NBC, an insured depository
institution, after it was closed ltlge Louisiana Office of Financiatstitutions. As such, the FDIC-

R is entitled to a stay of 90 days.

However, the FDIC-R has requested aysbf 180 days in order to exhaust the
administrative review process pursuant to FIRREARhe Fifth Circuit has stated, “The stay of a
pending matter is ordinarily within the trial cdarwide discretion tocontrol the course of
litigation, which includes authority tooatrol the scope and pace of discovelyNMoreover,
FIRREA does not prohibit a stay longer than 90 days.

In this case, the FDIC-R has requesteday sff 180 days because it asserts that the
administrative claims process is unlikétybe completed at the end of 90 d2y/ its response,
Levy Gardens does not object to the request i@0aday stay of the primary demand, and it does
not argue that FDIC-R’sequested stay should be limited to 90 ddyihus, the Court determines
that the stay will be for period of 180 days from the date of the request for stay.

Instead, Levy Gardens argues that the steyuld not apply to its third-party demand,
which it alleges “can be bifurcated” from the primary dem®&ndkvy Gardens further argues that

the action should be converted to oty process from executory procé its reply, the FDIC-
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R argues that Section 1821 appliesaibparties,” so the stay applies to the third-party demand as
well.

Indeed, 12 U.S.C. § 1821(d)(12)(B) states tita¢ court shall grant such stay asatb
parties.” Here, although the primary demand anddiparty demand are separate claims, the
parties in the third-party demaade still parties in this actio Moreover, Levy Gardens provides
no authority that supports thepseation of a primary demand from a third-party demand for the
purpose of defining parties or in the case of a ratorg stay. As a resulihe statute requires that
the stay apply to the parties of the third-party demand.

Accordingly, the Court will stay and adnsiriatively close the entire matter for 180 days
from the date of the request for stay. Due ® éhtire action being stag and administratively
closed for 180 days from the date of the requedthy, it is unnecessary for the court to determine

the motion to convert to ondary process at this time.

IV. Conclusion

In order to allow compliance with the mantaky review process under FIRREA, the Court,
in its discretion, will grant a stayf this case for a pexdl of 180 days from the date of the request
for stay and administratively clest until that time. Accordingly,

IT ISHEREBY ORDERED that Federal Deposit Insurance Corporation’s Motion to Stay
Action Pending Exhaustion éfdministrative Remedié%is GRANTED.

IT IS FURTHER ORDERED that this matter iISTAYED andADMINISTRATIVELY
CLOSED for a period of 180 days from the date af tequest for stay. The Clerk of Court shall

mark this action closed for statistical purposHse Court shall retain jurisdiction and the case
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shall be restored to the trial docket upon motioa party at the expirat of 180 days from the
date of the request for stay.
NEW ORLEANS, LOUISIANA , this 5th day of October, 2017.

NANNETTE LIVETTE BROWN
UNITED STATES DISTRICT JUDGE




