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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NANCY SMITH , CIVIL ACTION
Plaintiff

VERSUS NO. 17-7267

BOARD OF COMMISSIONERS OF THE SECTION: “E” ( 1)

LOUISIANA STADIUM AND EXPOSITION
DISTRICT, ET AL.,
Defendants

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiff Nancy Smith brings suit against Defenda@MG andDefendant Kyle
France in his official capacity as Chairman of tBeard of Commissioars of the
Louisiana Stadium and Exposition District (“LSEDRlaintiff brings claimsunder (1)
Title 1l of the ADA against France, in his officiahpacity, for injunctive relie¥ (2) Title
Il of the Americans with Disabilities Act @DA”) against SMG for injunctive relief; and
(3) the Louisiana Human Rights ACLHRA") 2against SMG for damage®n her claims
for injunctive relief, Plaintiff seeks an injunctiorequiring Defendantso do the
following:

(1) train SMG staff members on SMGiolicy that gives priority for elevator use to

patrons with disabilities over other patrons and@#&mployees,

(2)adopt a written policy and train employees on tlo&qgy to requie that, when

a wheelchair user with a ticket for a conventios@dt objects tor indicates a

1The Court has found the LSEDvhich previously was named as a Defendant, istledtto sovereign
immunity on Plaintiff's claims against it. R. Do20. The Court found France, sued in his officigb&aity,
is entitled to sovereign immunity on Plaintiff's mh@ges claim against himid. Under Ex parte Young
France is not entitled to sovereign immunity onitidf’'s claim against him for injunctive relief.

2 LA. REV. STAT. §51:2231et seq.The parties also refer to this act as the Louisi@amission on Human
Rights or the “LCHR.”
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desire not to sit in the conventional seat, the Sdiployee affirmatively offer
the wheelchair user the option to exchange hisarticket for a ticket for a
wheelchairaccessible seat, and

(3)adopt a written policy and train employees b policyto requirethat, when

an SMG employee informs a wheelchair user thatifepa wheelchair on the
Superdome concourse is not permitted, the emplogks® inform the
wheelchair user about the availability of wheelehdieckin and storage at the
Guest Relations Centeart the Mercede8enz Superdome (“Superdome”)
On her damages claim, Plaintiff seeks nominal amd gensatory damageBlaintiff also
seeksattorney’s fees and costs under the AaAd the LHRA?

The matter was tried before the Couwsitting without a jury, on Monday, March
11, 2019% The Court heard testimony from Nancy Smith, Brae&emith, Brian Brunet,
and Laurie Ducro$.The Court admitted into evidence Exhibitsl?2 and 1%.

Having considered the testimony and evidenctiat, the arguments of counsel,
and the applicable law, the Court now issues thiéoiong Findings of Fact and
Conclusions of Law in accordance with Rule 52 (adh& Federal Rules of Civil Procedure.
To the extent any findings of fact may be constragdonclusions of law, the Court adopts
them as suchlo the extent any conclusions of law may be conedras findings of fact,

the Court adopts them as such.

342 U.S.C. § 12205

4 LA.REV. STAT. § 52:2264.
5R. Doc. 93 (minute entry).
61d.

71d.



FINDINGS OF FACT

The facts found by the Court al@gelynot in dispute Plaintiff offered herown
testimony and the testimony of hetaughter Braeden Smithegarding Plaintiff's
experience leading up to and during the Guns N&Rancert at the Superdome on July
31,2016 The testimony of Braeden Smith was consistent limalterial respects witthe
testimony of Plaintiff Nancy Smith. Defendants chdt offer testimony contradicting the
testimony of Plaintiff and her daught&efense withesses Brian Brunet, the SMG Senior
Assistant Box Office Manager, and Laurie Ducrose tBMG Gues Services Maager,
testified as to SMG’s policies regarding the tickshles, staff training, and
accommodations for patrons with disabilitieRlaintiff did not offer testimony
contradicting the testimony of the defense withgsse

Plaintiff Nancy Smith is an amputeého had aomplete hip disarticulation of her
left leg performedn 2015.Her daughter Braeden Smith bought ticketsherself and her
mothervia telephone for a Guns N’Roses concert to tdkegat the Superdome on July
31,2016. Braeden Smith believede had called the Superdome Box Office, $hain fact
called Box Offce Ticket Center LLC. ThBox Office Ticket Center LLEustomer service
representative who sold Braeden Smith the tickessieed her the seats were wheelchair
accessible.

Box Office Ticket Center LLC is a thirgbarty ticket vendor that sells tickets on the
secondary ticket marketlt purchases tickets from the SMG box office or from
Ticketmaster LLC, which is the only authorized thiparty vendor for Sugrdome tickets
Box Office Tidket Center, LLC then resells the tickettsa profit.

On July 31, 2016, PlaintifNancy Smitharrived at the Superdomwith her

daughter Braeden Smitbrior to the start of the concerfhey entered the Superdome
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Neither Nancy Smith nor Braeden Smitéstified as to the gate they used to enter the
SuperdomeUpon entering the Superdomdely were directed to turn left to take the
elevators down to their ground floor seats. Pldirdnd her daughter turned leés
directed, but SMG staff denied themcass tahethree elevatorthey encounterenh that
area SMG staff did noinform Nancy Smith and Braeden Smith asalby they could not
use theeelevatorsNancy Smith and Braeden Smith eventually were taloetihe ground
floor, on a freight elevatqrby a person who appeared to be a member of thesbagé
crew.

WhenNancy Smithand Braeden Smith reached tr@und floor, they spoke to an
SMG staffer who guided them to tin¢icketed sats. They @éscovered the seats were not
wheelchairaccessiblePlaintiff told the staffer she had purchased wheelclaaicessible
seats and that she could not sit in the conventiseat for safety reasons. She asked the
staffer to remove the existing seat in the spadta¢chvwas a folding metal chair, to permit
Plaintiff to put her wheelchair in the spot. The staffelusedanddid not offer Plaintiff
thealternativeof switching to a wheelchaiaccessible seaPlaintiff believed she had no
option but to transfeout of her wheelchair and intbhe conventional sedtshe was going
to see the concerThe SMG staffer then took Plaintiff's wheelch&irthe left side of the
stage and placed it behind a barricadet of Plaintiff's line of sight

During the concert, Plaintiff felinxious, uneasy, and vulneralblecauseshe was
not allowed to sit in her wheelchair am@&cause sheould not see where it was stored.
Plaintiff could not see the band on stage because her viewhstructedy others who
were standingShe had been excited about attending the concetthe experience was

ruined for herAfter the concert, Plaintiffs wheelchair was retwdto her.



Laurie Ducros the SMG Guest Services Manageftered testimony about SMG
policies.Under SMG policy, when an elevator at a concert ¢etada private or restricted
area on the ground level, the elevator is restdicEHevator operators are instructed not
to takeanypatrons to the ground level in restricted elevat®isey are instructetb direct
patrons to the next available elevator.

The elevator policy is confirmed by the SMG ADA pphiet, introduced as Exhibit
4 at trial. According to a map of the Superdomehie pamphlet, the Superdome has 17
elevators, numbered-14, 2A, 7A, andBA. Thirteen of these elevators are accessible to
patrons with disabilities. The only elevators not@ssible to patrons with disabilities are
Elevators 5, 10, 13, and I#hich ardabeled on the map as “freight only.” Elevator#3,
2A, 7A, and 8A donot service the ground leveTlhis information is confirmed by a
printout from the Superdome websitehich was introduced as Exhibit 7 at trial.

Superdomestaff members are trained annuapyior to the beginning of the New
Orleans Saints football seasohA portion of the training is devoted to accesktipifor
disabled patrons and the requirements of the ADAffSnembers hired during the year
are required to attend a new hire orientation vgimmilar information on SMG’s ADA
policies. Portions of the PowerPoint presentatiSN&5 uses at these training sessions for
new hires were introduced at trial as Exhibits 41 &n

It is SMG’s usual practice and policy to reserve oolthback” from sale a certain
number ofADA-compliantwheelchairaccessible seats various areas of the Superdome
for usein casea disabledpatron requests to be relocated on the dag odncert If a
patronrequestdo transferfrom a conventional seat to an accessible seatp#teon is
directed to the Guest Services Desk or §uRelations Center, where the ticket may be

exchangedThe policy regarding holding back seasgposted on the Superdome website,
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a printout of which was introduced at trial as Bxhi7. For theGuns N’ Rosesancert,
SMG old approximately sixty (60) axessibleseats and reserved or “held back”
approximately one hundred and fifty (150) accessgdats

Under SMG’s ticket transfer policgMG staffmembers do not affirmatively offer
wheelchair users the relocation option because 8ldés not wish to assume wheelchair
users who purchase tickets for conventional seansiot use those seats. SMG staffy
offer the option when a wheelchair user informsSMG staffmember he or she cannot
get out of the wheelchair, cannot sit in the conti@mal chair, orwould be uncomfortable
sitting in the conventional chafr.

SMG'’s policy with respect to wheelchair storagehat, when a staff member sees
a wheelchair user leaving a wheelchair on Suwerdomeoncourse or in an aisle, the
staff member approaches the wheelchair user arodnmg the patron that the wheelchair
cannot be lefon the concourse or in the aisle. The staff menthen offers the patron
two options:either (1) to check the wheelchairtdahe Guest Relations Center Gate A
and be wheeled to the conventionaltd®aSMG stafin an SMG wheelchair of2) to have
a companionwheel the patron to his or her seat and then chlekwheelchair athe
Guest Relations Cente8MG staff are traiad to storehe wheelchasonly atthe Guest
Relations CentefThe Superdome websistates wheelchairs are available for checkout at

the Guest Relations Center at Gaté A.

8 At trial, Ducros testified the policies are coddien the Team Member Playbook.” The Team Member
Playbook was not provided to the Plaintiff in themucse of disceery and was not admitted as an exhibit at
trial. As a result, the Court does not consider it.

9EX. 7.



CONCLUSIONS OF LAW

Title 11

Plaintiff bringsa claim against Defendant Kyle France, in his adficapacity as
Chairman of the Board of Commissioners of the LSED jnjunctive relief under Title 1l
of the ADA. Because France is sued in his official capacithairman of the Board of
Commissioners of the LSED, the claim for injunctredief against him is, in effect, a claim
for injunctive relief against the LSED.

Title 1l prohibits discrimination by public entitse including the LSED? Title 11
provides, ho qualified individual with a disability shall, lnpason of such disdly, be
excluded from participation in or be denied the bfts of the services, programs, or
activities of a public entity, or be subjected tisa@imination by any such entity? Title
Il authorizes monetary and injunctive rel#éfThe Fifth Circuit has listed the elements of
a claimunderTitle 1l as follows:

To succeed on a claim under Title Il oetlADA, a plaintiff must prove(1)

that he has a qualifying disability; (2) that hdé&ing denied the benefits of

services, programs, or activities for which the pabntity is responsible,

or is otherwise discriminated against by the pubhtity; and (3) that such
discrimination is by reason of his disabilit}A

10 SeeKentucky v. Graham473 U.S. 159, 16667 (1985)(“[A]n official -capacity suit is, in all respects other
than name, to be treated as a suit agaihsentity. It isnot a suit against the official personally, for the
real party in interest is thentity.”) (emphasis in original).

1 Title 11 defines “public entity” as “any State oodal government [orgny department, agency, special
purpose distrig or other instrumentality of a State or Statesoeal government.22 U.S.C. 812131(1)(A)
(B).

242 U.S.C. §12132

1342 U.S.C. § 12138incorporating remedies laid out in the RehabilbatAct, which authorizes monetary
and injunctive relief).

4 Wells v. Thaler460 F. Appx 303 (5th Cir. 201guotingHale v. King 642 F.3d 492, 499 (5th Cir.
2011). “To recover monetary damages, a plaintiff musdy@ that the discrimination was intentiondd”
(citing Delano-Pyle v. Victoria Cnty.302 F.3d567, 574 (5th Cir.2002) Because Plaintiff does not bring
a claim for monetary damages, she need not praentional discrimination.
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A. First Element

The ADA defines “disability” as d& physical or mental impairment that
substantially limits one or more major life actieis of such individual® “[M] ajor life
activities include, but are not limited to, carify oneself, performing manual tasks,
seeing, hearing, eating, sleeping, walking, stagdifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, commuating, and working16 Title I
defines as “qualified individual with a disabilitgs“an individual with a disability who,
with or without reasonable modificationis rules, policies, or practices, the removal of
architectural, communication, or transportation rib@ns, or the provision of auxiliary
aids and services, meets the essential eligibiétguirements for the receipt of services or
the participation in programs or activities prowidby a public entityl’ Plaintiff is a
gualified individual with a disability for purposed Title I1.

B. Second Element

To establishthe second element of her Title Il clajflaintiff must show she was
“denied the benefits of services, programs, or #&®/ for which the LSED is
responsible, owas “otherwise discriminated agairidily theLSED.18

The LSED is a public entity subject to the requirerrseof Title 1119 Although MG
is responsiblédy contractfor managinghe Superdome, the LSED owns the Superdome.

The regulations implementing the ADA provide Titléapplies to all services, programs,

1542 U.S.C. § 12102(1)(A)

61d.at 8 12102(2)(A).

171d. at § 12131(2).

18 Wells v. Thaler460 F. Appx 303 (5th Cir. 2I2) (quotingHale v. King 642 F.3d 492, 499 (5th Cir.
2011). “To recover monetary damages, a plaintiff musdye that the discrimination was intentiondd"
(citing Delano-Pyle v. Victoria Cnty.302 F.3d 567, 574 (5th Cir.2002)). Because Pldinlties not bring

a claim for monetary damages, she need not praentional discrimination.

19 Title Il defines a “public entity” as “any departmg& agency, special purpose district, or other
instrumentality of a State or States or local goveent.”42 U.S.C. § 12131(1)(B)
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and activities provided or made available by pubhdities.20 The guidance interpreting
this sectiorclarifies that “[dll governmental activities of public entities acevered, even
if they are carried out by contractord.As a result, although SMG was responsible for
operationsatthe Guns N’ Roses concert at tiseiperdomethe concert isra activity for
which the LSEDs responsible.

In determining whether condulsy the LSED as a public entitpnstitutes aenal
of benefits of services, programs, or activitegsotherwise discriminateshe G®urt must
consult regulations promulgated by the Attorney &e22 In pasing the ADA,
“Congress instructed the Attorn&eneralto issueregulationsmplementing provisions
of Title I, including 812132 discrimination proscriptioh23 As the Supreme Court has
explained,

Becausdhe Departmenfof Justice]is the agency direéed by Congress to

issueregulationsimplementingTitle I, its views warrant respect. We need

not inquire whether the degree of deference desdriimChevron U.S.A.

Inc. v. Natural Reswrces Defense Council, In& is in order; i is enough

to observethat the welreasoned views of the agencies implementing a

statute constitute a body of experience and infamuagment to which

courts and litigants mayroperly resort for guidance.

Plaintiff is a wheelchair user who was not offered the optiontremsfer to a
wheelchairaccessible seafThe subpart of the Title Il regulations entitled €&eral

Requirements” includes specific requirements fakéting, including requirements for

individuals with disabilities who purchase tickdos non-wheelchairaccessible seats on

2028 C.F.R. §35.102(a)

2128 C.F.R. pt. 35, app. B.

22SeeOlmstead v. L.C. ex rel. Zimrin27 U.S. 581, 592 (1999)

23]d. at 591.

24467 U.S. 837, 844 (19843ee alsdNells 460 F. Appx 303 at 312

250Ilmstead 527 U.S. at 59498 (nternal brackets, quotations, and citations ondlijte
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the secondary ticket markeét.The Court willaddressvhetherthe LSEDdeniedherthe
benefits ofthe Guns N Roses conceor otherwise discriminated against her by (1)
violating the regulatory provision regarding tickedold on the secaary ticket market
or (2)deprived heofreadyaccess to the Guns ‘N Roses concért

1 Regulatory Provision About Secondary Ticket Market
28 C.F.R835.130(b)(7)(i)provides:

Apublic entity shall make reasonable modificatiomgolicies, practices, or
procedures when the modifications are necessagvbad discrimination

on the basis of disability, unless the public enten demonstrate that
making the modifications wouldundamentally alter the nature ofeh
service, program, or activity.

The regulations implementing Title Il include a sgie provision with respect to
providing access to wheelchair users who purchegetsfor nonrwheelchairaccessible
seatson the secondanycket market.28 C.F.R. § 35.138(g)(drovides:

If an individual with a disability acquires a tidker series of tickets to an
inaccessible seat through the secondary marketbdigentity shall make
reasonable modifications to itslpaes, practices, or procedures to allow the
individual to exchange his ticket for one to an eszible seat in a
comparable location if accessible seating is vaedihe time the individual
presents the ticket to the public entity.

This regulation wagromulgated in 20168 The guidance to the 2010 revisions to the
regulations implementing Title Bxplains:

As long as there are vacant wheelchair spaces,megwenues to provide
wheelchair spaces for patrons who acquired inadokesseats and need
wheelchair spaces is an example of a reasonablefioation of a policy
under title Il of the ADA. ... Covered entitieseanot required to seat every
person who acquires a ticket for inaccessible sgabiut needs accessible
seating, and are not requdit¢o move any individual who acquires a ticket

26|n her Amended Complaint, Plaintiff does not allegeiolation of this specific provision, but shdegles
the violation of nearly identical provisions in thegulations implementing Title I1l. RDoc. 5 at 8, § 38; 9,

1 40.

271n her Amended Complaint, Plaintiff enumerates was regulatory provisions she alleges were violated
Id. at 11, 7 52.

2875 Fed. Reg. 5880 (Sept. 15, 2010).
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for accessible seating but does not need it. Cavezmtities that allow
patrons to buy and sell tickets on the secondaryketamust make
reasonable modifications to their policies to allpgrsons with disalities

to participate in secondary ticket transfers. ThapBrtment believes that
there is no oneizefits-all rule that will suit all assembly areas. In tkos
circumstances where a venue has accessible seaoagt at the time an
individual with a disability who needs accessibéatng presents his ticket
for inaccessible seating at the box office, thewemust allow the individual
to exchange his ticket for an accessible seatdamnaparable location if such
an accessible seat is vacant. Where, however, aevéras sold all of its
accessible seating, the venue has no obligatigardeide accessible seating
to the person with a disability who purchased aacuoessible seat on the
secondary market. Venues may encourage individwelsdisabilities vho
hold tickets for inaccessible seating to contaetltbbx office before the event
to notify them of their need for accessible seatangn though they may not
require ticketholders to provide such not#e.

The guidance explicitly adopts the holdingladependent Living Resources v.
Oregon Arena Corp3° the only federal court decision to address thisuéssin
IndependentLiving, a Title 11l case, tle court addressed in detail the method by which
wheelchair userwere offeredaccessible seat3he courtfound:

On at least several occasions, wheelchair usersatteanpted to purchase

tickets for an event were told that no wheelchekets were available, even

though ambulatory patrons were able to purchagetscfor the same event.

On other occasionsyheelchair users were “steered” to distant corndrs

the arena (such as Level 7) while ambulatory fremere able to purchase

good tickets for the same evetit.

Following a bench trial, theourtin Independent Livingpund the ticket sale policy
“effectively preclude[d] wheelchair users from olmimg the same benefits available to
ambulatory patrons” by precluding them fromctepting a gift ticket, going to the game

with a friend who has an extra ticket, sharing assm ticket, purchasing a kiet for an

individual game from a season ticket holder, amdlilsir options each of which is available

2928 C.F.R. pt. 35, app. A
301 F. Supp. 2d 1159, 1171 (D. AA98)
31|d. at 1169.

11



to ambulatory patron$2 The court stated that defendants may not be active
participants in this secondary market, but thatsdomet mean they can simpignore its
existence’ particularly when it has “helped to create andgerpetuate this state of affairs
bythe manner in which they have chosen to sedktiis.>3 The court ordered the following
injunctive relief:

[W]heelchair users must have the savpeortunity as other patrons to use

tickets acquired through the secondary markeg.(going to the game with

a friend who has an extra ticket, using a complitaenticket obtained from

an employer or family member, sharing a seasoretigkurchasing #icket

through the classifiedetc). Accordingly, although wheelchair users are

strongly encouraged to purchase tickets for wheslchspaces when

available, if an individual needing a wheelchaiasg arrives at a game or

other event with a ticket foa conventional seathat individual must be

seated in an equivalent or better wheelchair sp¥ce.

In the instantcase Plaintiff bought her ticket from Box Office Ticket Center LLC
on the secondary ticket markétlaintiff told theSMG staffer she had pehased ticket
for awheelchairaccessible seat and that shid not want tcsit in the conventional seat
for safety reasons. She asked the staffer to remlogeexisting seat in the space, which
was a folding metal chair, to permit Plaintiff taher wheelchair in the spot. The staffer
refused butdid not offer Plaintiffthe alternativeof moving to a wheelchaiaccessible
seat.Title Il regulations explicitly stateéhat transferring patrons with disabilities to
wheelchairaccessible seating is a reasble modification Although the guidance
accompanying the regulation statdbére is no onaizefits-all rule that will suit all

assembly areasit also statesvenue“mustallow the individual to exchandéer] ticket

for an accessible seat in a comparable locatiGudh an accessible seat is vacafft!lh

32]d. at 1170.

331d.

341d. at 1171.

3528 C.F.R. pt. 35, app. A. (emphasis added).
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this case, Plaintiff wasot given the option adxchangngher ticket for an accessible seat.
SMG failed to make the reasonable modificationgggolicies, practices, or procedures
required by the Title 1l regulations.

Unlike in Independent Livingn which it was clear the defendant failed to modify
its policies, the Court is unable to ascertaimetherthe SMG staffer'aictions wera result
of SMGs failure to modify itspoliciesor the staffer’'dack of trainingon existing policies
Title Il regulations require reasonable modificatsonot only to policies, but also to
procedures and practices. Regardlessloétherthe staffer’s actions were a rdsof the
absence of a clear policy or to a failure to traiaff members on a policMG failed to
modify its policies, practices, and procedures ltovaPlaintiff to exchange her ticket, in
violation of 28 C.F.R. 8 35.138(g)(Z2)he LSEDis responsible for SMG’s failuré&laintiff
has established the second element of her Titdéalin by showing that the LSEDenied
her the benefits ofan activity for which it was responsible byiolating 28 C.F.R.
§35.138(0)(2)

2. Program Accessibility

As another basis for the second element of Plaisfiftle Il claim, Plaintiff argues
the LSEDdiscriminated against her because tiens N’ Roses concertas not readily
accessible to hek8 C.F.R. § 35.150(g)rovides:

A public entity shall operate eh service, program, or activity so that the

service, program, or activity, when viewed in itatieety, is readily

accessible to and usable by individuals with disaés.
Failure to operate a program so that it is reaadgessible to individuals with disabilities
constitutes discrimination.

In Greerv. Richardson Independent School Distyitte plaintiff could not access

the bleachers at a high school football game bexaihey were not wheelchair
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accessible$ She watched the game ian accessible paved area adjacent to the
bleachers$’ The Fifth Circuit explained thatle regulations do not provide any objective
criteria for evaluating program accessibility. . [Pfogram accessibility is ultimately a
subjective determinatiopmaddg by viewing the program or activity at issireits entirety
and not solely by evaluating individual elemepnfsthe facility where the program is
held’38 The court found that, even though the bleacherseweot accessible to
wheelchairs, the school digtt provided program accessibility to wheelchaireus
because the school district provided accommodatitvas allowed wheelchair users to
enjoy football game8? The court found significant the fact the plaintidfd not seek
accommodations, stating, HEre is a common sense aspect to determining whedher
public entity has provided accommodations for aatlled individual, part of which
requires the public entity be made aware of thedetpacy of the accommodations
provided”49 The court held, “lhen a disabled individual such as Greer attendseveat
at avenue she was otherwise unfamiliar with, ghextson does not by default gain a prima
facie case of discrimination under Title Il merdigcause she is dissatisfied with her
seating location and makeo reffort to ask the venue's staff as to where alative
accessible seating is located or if she and heilyasan be accommodatéd?

In this casePlaintiff told an SMG staffer that shiead intended topurchasea
wheelchairaccessible seat antoughtshe had done so, because she did not wasit to

in a conventional seat for safety reasons. Althosgle did notspecificallyrequest a

36472 F. Appx287,288 (5th Cir. 2012) (unpublished).
371d.

38]d. at 29192 (emphasis added).

391d. at 295.

40|d. at 296.

411d.
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transfer to an accessible seat, she did requestatcemmodation of removing the
conventional seat and putting her whobair in its place.Although her requested
accommodationcould not be grantedthe SMG staffercould have otherwise
accommodate her disabilityby offering her the option to transfer to an acdalgsseat.
Instead, she required that Plaintiff sit in the eentional seat and took her wheelchair
away from herUnlike the plaintiff inGreer, Smithdid interact with a staffer and request
an accommodation. She also expressed her conceunt He SMG staffer’'s taking away
her wheelchairUnlike in Greer, in which the plaintiff was still able to watch the tdall
game, Smith’s view was obstructeg standing patronduring most of the concerand
she was unable to enjoy tkkencertbecausef her anxiety about her personal safety and
about the security ofier wheelchair. As a result, the Court finds, wher #ttivity is
viewed in its entirety, the Guns N'Roses conceaswot readily accessible to Plaintids
another basis for the second element of her Tittéalim, Plaintiff has showrSMG denied
herready accesso the Guns N’Roses concert.

Plaintiff also argues she was denigéadyaccess to the Superdome elevators,
which contributed to her inability to access thacert. The Courtdoes not agredlaintiff
testified she was denied access to threeadbrs, but she ultimately waaken down to
the ground floor in a freight elevatdmy a crew membemo lack of access to elevators
prevented her from accessing the Guns ‘N Roseseaxdnc

Ducros testified that SMG restricts access to sagteyators dumng concerts
because the elevators lead to areas on the grawvetthat are not accessible to the public.
She speculated that the elevators to which Pldimtfs denied access may have been
restricted No party introduced evidence on the record or Eititestimony about which

elevatos Plaintiff attempted to usand whether the public was denied access to these
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elevators According to the SMG ADA pamphlet and the Supeandovebsitet2 four of the
Superdome’s 17 elevators are freight only, and haptivedo not service the ground level.
Eight of the Superdome’s 17 elevators service theaugd level and may be used by
wheelchair users. Based on the testimony at titiagd, unclear whether Plaintifiias not
allowed to use the elevators because of disahblity, because the elevators themselves
were restricted to freight onlpecause the elevators were-biffiits entirely to the public,
or becausé¢he elevators did not service the ground level.

C. Third Element

In determining whether discrimination is by reasafrdisability, a plaintiff must
provide “proof that'the disability and its consequential limitationsreeknown by the
entity providing public service%43In Windham v. Harris Cty., Texashe FifthCircuit
explained this requirement as follows:

Mere knowledge of the disability is not enough; degvice provider must
also have understood the limitations the plairddperienceds a resulbof
that disability.Otherwise, it would be impossible for the provider t
ascertain whether an accommodation is needed,ahalth less identify an
accommodation that would be reasonable under ttoeigistances. Thus,
because the ADA does not require clairvoyance, litheden falls on the
plaintiff to specifically identify the disabilityrad resulting limitations, and
to request an accommodation in direct and spet@fims. When a plaintiff
fails to request an accommodation in this mannercaén prevail only by
showing that the disability, resulting limitatioand necessary reasonable
accommodation were open, obvious, and apparenheéocentitys relevant
agentst4

In this case,Plaintiff requested an accommodation and made cklex was
concerned about sittinig a conventional seatithout her wheelchairFurthermore the

Court finds it waopen, obvious, and appareRlaintiff wasan amputee whose mobility

42Exs. 4, 7.

43Windham v. Harris Cty., Texa875 F.3d 229, 236 (5th Cir. 201fuotingJin Choi v. Univ. of Tex.
Health Sci. Ctr. aSan Antonip633 F.App'x 214, 215 (5th Cir. 201%)internal brackets omitted).

441d. at 236-37 (internal quotations, ellipsis, and citationsitted) (emphasis in aginal).
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waslimited and thatt would be difficult for herto usea conventional concert seahd
needed araccommodationAs a result, Plaintiff has established tinerd element of her
Title 11 claim.

Plaintiff has establishethe elements of her Title Il claithatthe LSED, through
its contractor SMGdiscriminated against hePlaintiff was a qualified individual with a
disability. Plaintiff was denied the bentsf of the Guns N Roses concert and
discriminated against because the SMi@ not make reasonable modifications to its
ticketing policies, procedures, and practieesithe concert was not readily accessitde
her. The discrimination was by reason of disabilitys Rlaintiff's disability and its
resulting limitations were open, obvious, and apgdr

The defendant in a Title Il case “may assert amafitive defense by showing that
the requested actions would constitute an unduanfomal or administrate burden.*s
Defendants havpresented no evidence thid would fundamentally alter the nature of
the program or constitute an undue burdemitdify its policies to allow individuals with
disabilities who purchase tickets on the secondamrket who object to sitting in
conventional seathave the opportunity to transfer to an accessilelet sr to make
activities at the Superdome readily accessiblegapbe with disabilitiesBecause Plaintiff
has established the elements of her claiend Defendarst have not assertedn
affrmative defensgPlaintiff has established a Title Il violatioagainst France in his

official capacity as Chairman of the Board of Conssioners of the LSED

45Greer, 472 F. Appx at 294citing 28 C.F.R. § 35.150(a)(3)).
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. Title 111
Plaintiff brings a claim for injunctive relief agash SMG wnder Title I11. Title I
provides, “No individual shall be discriminated agst on the basis of disability in the full
and equal enjoyment of the goods, services, fagditiprivileges, advantages, or
accommodations of any place of public accommodabgmany person who owns, leases
(or leases to), or operates a place of public acnowhation’46 The statute specifies that
it is discriminatory to afford people with disalbiés ‘the opportunity to participate in or
benefit from a good, service, facilityripilege, advantage, or accommodation that is not
equal to that afforded to other individudis.It alsostatesdiscrimination may include:
a failure to make reasonable modifications in pebl¢ practices, or
procedures, when such modifications are neagsso afford such goods,
services, facilities, privileges, advantages, orcomtmodations to
individuals with disabilities, unless the entityncdemonstrate that making
such modifications would fundamentally alter thetur& of such goods,
services, facilities, privilegesdvantages, or accommodatio§s.
To establish a Title Ill violation, a plaintiff mtisshow (1) she has a disability; (2)
Defendant owned, leased, or operated a place oflipgutcommodation; and (3)
Defendant denied Plaintiff full andqyeal enjoyment on the basis of her disability
Plaintiff is a qualified individual with a disabitli for purposes of the ADA. SMG&
a private entity thavperates the Superdome, which is a place of p@gibtommodation.

As a result, the first two elemé&nhare satisfiedThe Court turns to whether SMG denied

Plaintiff full and equal enjoymendf the concerpn the basis of her disability

4642 U.S.C. §12182(a)

471d. at § 12182(b) (1) (A)(ii).

48|d. at § 12181(b)(2)(A)(ii).

49 Doe v. OrtheLa Holdings, LLC No. CV 178948, 2018 WL 4613946, at *2 (E.D. La. Sept. 261D
(Milazzo, J.);see alsdroberts v. Royal Atl. Corps42 F.3d 363, 368 (2d Cir. 200;8)lolskiv. M.J. Cable,
Inc., 481 F.3d 724, 730 (9th Cir. 20Q' Mershon v. St. Louis Uni, 442 F.3d 1069, 1076 (8th Cir.
2006} Burrell v. Akinolg No. 3:15CV-3568-B, 2016 WL 3523781, at *2 (N.D. Tex. June 27, 2Q IBgutsh
v. Wehbe No. 115-CV-702 RP, 2015 WL 6830920, at *1 (W.D. Tex. Nov. @18), United States v.
Morvant, 898 F. Suppl157, 1161 (E.D. La. 1995)
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The regulations implementing Title Il provide:

A public accommodation shall not afford an indivaduor class of
individuals, on the basis of a disability or disl&bs of such individual or
class, directly, or through contractual, licensimg,other arrangements,
with the opportunity to participate in or benefitom a good, service,
facility, privilege, advantag, or accommodation that is not equal to that
afforded to other individual3?

This language parallels the language of 28 C.F.R5830(b)(2)(ii), in the regulations
implementing Title II. In light of the similaritieemong the regulations implementitige
Titles of the ADA, the Fifth Circuit has statedfibds “no basis for distinguishing their
respective burdens of prodf!

The Court applies the same burden of proof as uddé 11. Like the regulations
implementing Title Il, the regulations implementingtle Il include the following
provision pertaining to seats sold on the secondiakgt market

() A public accommodation shall modify its policiesragtices, or
procedures to ensure that an individual with a Wil may use a ticket
acquired in the secondary ticket market under the same teand
conditions as other individuals who hold a tickegjaired in the secondary
ticket market for the same event or series of event

(i) If an individual with a disability acquires a tiaker series btickets to
an inaccessible seat through the secondary maaketblicaccommodation
shall make reasonable modifications to its policg=ctices, or procedures
to allow the individual to exchange his ticket fmme to an accessible seat in
a comparald location if accessible seating is vacant at theetthe
individual presents the ticket to the public accootation>?

These requirements are substantially identical he tequirements of the Title Il
regulations. Thguidance interpreting this provisiaiso is substantially identical to the

guidance interpreting the Title Il regulation on kéts sold on the secondary ticket

5028 C.F.R. §36.202(b)
51Gambrinus Cq.116 F.3d at 1059
5228 C.F.R. 8 36.302(f)(7)
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market.>3Forthe same reasons the Court found the SMG stafittsre affirmativelyto
offer Plaintiff the option to transfeotan accessible sewblatedthe Title Il regulations,
the Court finds thestaffer’s failure to offer this optionalso violated the Title Il
regulations.

As a result, with respect to the third element lafiftiff's Title 11l claim, theCourt
finds Plairtiff was denied the full and equal enjoyment of tGans N’ Roses concert
However, the Court also finds Plaintiff has not simothat any difficulty she experienced
accessing elevators contributed to a denial of egapyment of the concert.

Plaintiff has established the elementshafr Title 111 claim. SMG has not raised the
affirmative defense of undue hardshAs a resulf Plaintiff has established a Title 11l
violation against SMG.

[1. LHRA

Plaintiff brings a claim for damages against SMGlantheLHRA.5 The LHRA
makes it “a discriminatory practice for a persondeny an individual the full and equal
enjoyment of the goods, services, facilities, deiges, advantages, and accommodations
of a place of publicaccomodation, resort, or amusement,”dre grounds of disabilit§®
A “discriminatory practice in connection with publiccacnmodations’is defined, in
relevant part, as fay direct or indirect act or practice of exclusialistinction, restriction,
segregation, limitation, refusal, denial, or anfet act or practice of differentiation or

preference in the treatment of a person” becaughsatbility 57 Plaintiff has a disability

53Compare28 C.F.R. pt. 36, app. 28 C.F.R. pt. 35, app. B.

54 SeeGambrinus Cq.116 F.3dat 1059 @iscussing undue hardship defensaer Title 111).

55 A. REV. STAT. §51:2231 et seqPlaintiff brought the claim against all Defendan®s,Doc. 5 at 1617, but
subsequently moved to dismiss with prejudice hainclas against the LSED and France, R. Doc. 60,
grantedR. Doc. 62SeeR. Doc. 70 at 1 (listing remaining claims).

56 LA. REV. STAT. §51:2247

571d. at§51:2232(5).
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within the meaning of the LHRA The Superdome is a place of public accommodation
under the LHRA® The only remaining issue is whether SMG engaged ain
“discriminatory practice in connection with publiccacnmodationsby engaging in “ay
direct or indirect act or practice of exclusion,stumction, restriction, segregation,
limitation, refusal, denial, or any other amt practice of differentiation or prefererice
because oflaintiff's disability.60

No other court has interpreted the LHRA's definitiof “discriminatory practice”
in the context of disability discrimination. The RA establishes the Louisiana
Commissionon Human Rights, which has the power &albpt, promulgate, amend, and
rescind rules and regulations to effectuate theppses and provisions” of the LHFRA,
but the Commission has not done so. Because ofdbksof governing legal authority, the
Courtmust determine the relevant legal standard underL.thRA. The Court notes the

LHRA’s statement of purpose expresses the followagislative intent:

58 LA. REV. STAT.851:2247 The LHRA provides the following definition of disdiby:

(3)(a) “Disability” means a physical or mental impaent that substantially limits one or
more of the major life activities of the individya record of such impairment, or being
regarded as having such an impairment. For purpo$edl laws which incoporate by
reference, apply to, or rely for meaning upon tkent disability as defined herein, the
terms used in this definition have the following améngs:

(i) “Physical impairment” means any physiologicaisarder or condition, cosmetic
disfigurement,or anatomical loss affecting one or more of thdofeing body systems:
neurological, musculoskeletal, special sense orgeaspiratory, including speech organs,
cardiovascular, reproductive, digestive, genitonary, hemic and lymphatic, skin, and
endarine.

(iii) “Major life activities” includes functions sth as caring for oneself, performing manual
tasks, walking, seeing, hearing, speaking, bregthisarning, and working.

LA.REV. STAT. 8§51:2232(3)(a)

59 The LHRA defines “place of publiccaommodation” as “any place, store, or other esshibhent, either
licensed or unlicensed, which supplies goods ovises to the general public or which solicits ocepts
the patronage or trade of the general public, oictvhs supported directly or indirectly by governnte
funds.” LA. REV. STAT. §51:2232(9).

60|d. at851:2232(5).

611 A. REV. STAT. §51:2235.
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[T]o provide for execution within Louisiana of the mpidéis embodied in the

Federal Civil Rights Act 0f464, 1968, and 197a2nd the Age Discrimination

in Employment Act of 1967;. .; to safeguard all individuals within the state

from discrimination because af. . disability . . . in connection with

employment and in connection with public accommaaias [and] to

protect their interest in personal dignity and fteen from humiliation®?2
The Louisiana Legislature passed the LHRA in 1988s originally enacted, the Act did
not prohibit discrimination on the basis of disatlyif4 Congress enacted the ADA i
199055 In 1993, the Louisiana Legislature amended the LH®Acover disability
discrimination, but did not change the LHRA's statent of purpose to state it provided
for the execution of the policies embodied in th2A4d as well as the Civil Rights Aaif
1964, 1968, and 1972 and the Age DiscriminatioEmployment Act66

The Fifth Circuit has noted the LHRA s “substarmiwsimilar to Title Il of the Civil
Rights Act of 196442 U.S.C. 8§ 2000a(df’ The LHRA guaranteestie full and equal
enjoyment othe goods, services, facilities, privileges, adwges, and accommodations
of a place of public acecomodation, resort, or amusemef8.Title Il of the Civil Rights
Act of 1964 similarly guaranteegh'e full and equal enjoyment of the goods, seryices
fadlities, privileges, advantages, and accommodatioofs any place of public
accommodation, as defined in this section, withdistrimination or segregation on the
ground of race, color, religion, or national oridit? Title |11l of the ADA, which prohibits

discrimination by public accommodations operatedpbivate entities like SMG, also

guaranteesthe full and equal enjoyment of the goods, servidasilities, privileges,

62 A.REV. STAT. at § 51:2231(A).

63 Act No. 886, 1988 La. Acts 2240 (1988) (codifiedeamended altA. REV. STAT. §51:223 et seq).
64 LA. REV. STAT. §51:2247(1988)(amended 1993).

65Pub. L. No. 104336, 104 Stat. 327 (codified as amended at 42 U&1210 Jet seq).

66 Act No. 820, 1993 La. Acts 2143 (1993).

67Semien v. Pizza Hut of Am ., In204 F.3d 1115 (5th Cir. 1999)

68 LA. REV. STAT. §51:2247

6942 U.S.C. §2000a(a)
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advantages, or accommodations of any place of pubticommodatioh without
discrimination on the basis of disabilify.

Based on the similarities between the LHRA and fadleantidiscrimination
statutes and the Louisiana legislature’s explieterence to federal antidiscrimination
law in the LHRA's statement of purpose, the Couolds the LHRA incorporates the
definition of disability discrimination found in e Il of the ADA.”2The Court applies
the ADA definition to Plaintiff's LHRA claim agairntsSMG.For the same reasons that the
Court foundSMG denied Plaintiff the full and equ@njoyment of the Guns N’ Roses
concert undefitle 1ll, the Court finds SMGlenied Plaintiff the full and equal enjoyment
of the Guns N’Roses concert, in violationtbe LHRA
IV. Relief

A Damages

Plaintiff seeks nominaldamages and compensatory damads emotional
distressagainst SMG under the LHRA.

LA. REV. STAT. 851:2264 governing remedies under the LHRA, provides:

Any person deeming himself injured by any allegeidlation of the

provisions of this Chapter shall have a civil cav$action in distict court

to enjoin further violations and to recover thewsdtdamages sustained by

him, together with the costs of court and a reasdméee for his attorney of

record, all of which shall be in addition to anyet remedies contained in
this Chapter.

7042 U.S.C. §12182(a)

“IWhen the Louisiana Supreme Court has not addresseéssue of state law interpretation, the Court mus
“make anErie guess and determine . .. how that court would Ikesthe issue if presaad with the same
case.”In re Katrina Canal Breaches Litig495 F.3d 191, 206 (5th Cir. 200{®iting Am. Intl Specialty
Lines Ins. Co. v. Canal Indem. C852 F.3d 254, 260 (5th Cir.2003When making this guess, the Court
“employ[s] Louisiana’s civiian methodology, whenrgljit] first examine[s] primary sources of law: the
constitution, codes, and statutelsl’ The Court is confident the Louisiana Supreme Cowatild also reach
the conclusion the LHRMcorporates the ADA's definition of discriminatio
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Although Plaintiffis not able to recover damages from SMG under Titledhe
may recover from SMG under tls¢atutory text of th&HRA.

At trial, Plaintiff testified she felanxietyduring the concertShe felt trappednd
helpless becauseshe wasconcerned about what would happen if there were an
emergencyShe had been looking forward to the concert, bt was unable to enjoy it
because of the distress she experienced. The testimof Braeden Smith corroborates
and buttresses Plaintiff's testony. The Court awards Plaintiff,000 in compensatory
damages for emotional distress. Because the Cowmards compensatory damages, it
need not award nominal damages.

B. Injunctive Relief

Plaintiff seeks injunctive relief under Title Il ahe ADA againstFrance, in his
official capacity as Chairman of the Board of Conssioners of the LSE@and under Title
Il of the ADA against SMGPIlaintiff seeks an injunction requiring Defendaibhasdo the
following:

(1) train SMG staff members on SMG’s policy that giyesority for elevator use to

patrons with disabilities over other patrons and@&mployees,

(2)adopt a written policy and train employees on tbéqgy requiring that, when a
wheelchair user with a ticket for a conventionaltseljects to or indicates a
degre not to sit in the conventional seat, the SMGuoyee affirmatively offer
the wheelchair user the option to exchange hisarticket for a ticket for a
wheelchairaccessible seat, and

(3)adopt a written policy and train employees on tl&qy requiringthat, when
an SMG employee informs a wheelchair user thatifeaa wheelchair on the

Superdome concourse is not permitted, the emplogs® inform the

24



wheelchair user about the availability of wheelehdieckin and storage at the
Guest Relations Centat the Mercede8enz Superdome (“Superdome”)
Title Il incorporates by reference the remediedhd Rehabilitation Act, which
authorizes injunctive relie® Title 11l incorporates by reference the remedieshd Civil
Rights Act of 1964, which also aludrizes injunctive relief3
The Supreme Court has established the followinguiregnents for plaintiffs
seeking permanent injunctions in general:

According to weHlestablished principles of equity, a plaintiff seekia
permanent injunction must satisfyfaur-factor test before a court may
grant such relief. A plaintiff must demonstrate) {hat it has suffered an
irreparable injury; (2) that remedies availablela, such as monetary
damages, are inadequate to compensate for thatyin(jg) that, conslering
the balance of hardships between the plaintiff detendant, a remedy in
equity is warranted; and (4) that the public insgre@ould not be disserved
by a permanent injunctiort.

The Supreme Court has explained the balancing testisthe flexibity granted to the
district courts in determining whether to grantiajunction:
In exercising their sound discretion, courts of kgshould pay particular
regard for the public consequences in employingexieaordinary remedy
of injunction.. . . The grant of jurisdiction to ensure compliance with a
statute hardly suggests an absolute duty to do mdeu any and all
circumstances, and a federal judge sitting as callords not mechanically
obligated to grant an injunction for every violatiof law.”>
The Fifth Circuit has not addressed the standardd&termining entitlement to
injunctive relief under the ADA. Other circuits hafeund that the traditional equitable

considerations listed above appghUnder this test, Smith must show (1) she stetean

7242 U.S.C. § 12138incorporating by reference 29 U.S.C. § 794a).

7342 U.S.C. § 12188(a)(Pncorporating by referencé2 U.S.C. § 20008(a)).

74 eBaylnc. v. MercExchange, L.L.(547 U.S. 388, 3912006)

sWeinberger v. RomerBarcelg 456 U.S. 305, 31213 (1982)

6 See, e.gC.B. v. Bd. of Sch. Comm'rs of Mobile Co.,2B61F. App'x 192, 194 (11th Cir. 2008)U]nless
a statute clearly mandates injunctive relief foparticular set of circumstances, the courts arenloy
traditional equitable considerations (includingeiparable harm) in deciding whether to grant sutiefr®

(quotingBedrossian v. Northwestetem. Hosp.409 F.3d 840, 843 (7th Cir.2005Midgett v. TriCty.
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irreparable injury in violation of Titles Il andItl(2) that remedies available at law, such
as monetary damages, are inadequate to comperosatet injury; (3) that, considering
the balance of hardships between the plaintiff aledendant, a @medy in equity is
warranted; and (4) that the public interest woulot le disserved by a permanent
injunction.

The Court finds the cases from the other circugsspasive and adopts this test
As set forth below, the Court analyzes the Titleahd Title Il violations jointly for the
first three factors and finds the factors weighawor of injunctive relief. As for the fourth
factor, the Court analyzes the Title Il claim agairfgance in his official capacity
separately from the Title Ill claim against SMG hase injunctions against state entities
implicate concerns of federalism and comity.

With respect to the first factor, the Court hasrfduSmith has shown violations of
Titles Il and Il. Specifically, the Court has found) the SMG staffer’s failure to offer
Plaintiff the option to transfer to a wheelchaiccessible seat reflecSMG'sfailure to
modify policies, practices, and procedures to actmdate individuals who purchase
non-accessible seats on the secondary ticket markatipiation of Titles Il and Il} and
(2) the SMG staffer’s failure to offer Plaintiff &ransfer and depriving her of her
wheelchair denied Plaintiff equal access to andwgmjent of the program, in violatn of
Titles Il and lIl.

“[F]or an injunction to issue based on a past violagtjarplaintifff must establish

that there isa real or immediate threat thisihe will be wronged agaifi’? In its order

Metro. Transp. Dist. of Oregqr254 F.3d 846, 850 (9th Cir. 200(1)n order to be entitled to an injunction
[under Title I1], Plaintiff must make a showing thhe faces a real or inmed@threat of substantial or
irreparable injury.”).

7Hainze v. Richards207 F.3d 795, 802 (5th Cir. 2000guotingPlumley v. Landmark Chevrolet, Inc.
122 F.3d 308, 312 (5th Cir.1997)
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on the parties’crosmotions for summary judgmemtith respect to whether Plaintiff had
standing to seek injunctive relief under Titlesamd Il of the ADA, the Court found
Plaintiff had standing to seek injunctive relief hese she has demonstrateath that
she had been deterred from attending cotscbecause of her experiengrdthat she
still intended to return to the Superdome in theufe.”8 For the reasons stated in that
order, the Court finds Plaintiff has demonstrata@al threat she will be wronged again,
and she has established an irregdde injury.

With respect to the second factor, whettheg injury may be compensated by other
remedies at lawthe Courthas awarded monetary damagesder the LHRAto
compensate Plaintiff for her past emotional dissréhis relief does not address the
prospect of future harm to the Plaintiff. Moreovére Court has not awarded relief for
the ADA violations.“[W] hen a court of equity exercises its discretiom &y not consider
the advantages and disadvantages of nonenforcemoknlbe statute, but onlghe
advantages and disadvantageseshploying the extraordinary remedy of injunction,
overthe other available methods of enforcem&ftAs a result, the Court finds Plaintiff's
injury arenot adequately compensated by other remedies at law

With respet to the third factor, the balance of hardshipswesn Plaintiff and
Defendants, the Court finds that any equitable remm® requiring modifications of
policies or training programs do not present a gigant hardship to Defendants.

With respect to the final factor, the public intetethe CouranalyzesPlaintiff's
claim against Francen his official capacityas Chairman of the Board of the LSED

separately from her claim against SMG. For injunetielief against France under Title

8R. Doc. 87.
9 United States v. Oakland Cannabis Buyers'd@n, 532U.S. 483, 49498 (2001)

27



I, in cases in which a plaintiff seeks injunctive refigainst a state governmental entity,
concernsof federalism and comityeigh against granting injunctive religf This
includes cases “against those in charge of an @kecbranch of an agency of state or
localgovernments®8?

However, Title 1l explicitly authorizes injunctiveelief against public entitie®?
Courts have grantegermanentnjunctive reliefagainstpublic entitiesthatdiscriminate
on the basis of disabilit§ The Court has foundhe LSED violatedTitle Il in a case
involving access to a place of publicaccommodat@though the Court is mindful of the
issues of federalism and comity implicated by oidgiinjunctive relief against LSED, the
Court finds such relief is necessary to remedy thepiarable harm Plaintiff suffered.

The Court turns to the analysis of the fourth factbe public interest, with respect
to SMG’s Title I1I violation. Injunctive relief agasst SMG to remedy its Title Il violation,
unlike injunctive relief against the LEE does not implicate concerns of federalism or
comity. The Courtalsoordersinjunctive relief against Defendant SMG. The pastneust
meet and confer to attempt to agree on the appad@injunctive relief.

C. Attorney’s Fees and Costs

“Under the ADA, a cart ‘may allow the prevailing party a reasonablecatey’s

fee, including litigation expenses, and cos$."The ADA's feeshifting provision is

80 SeeRizzo v. Goodet23 U.S. 362, 379 (1976)

81|d. at 380 see alsoCasas v. City of El Pasd02 F. Supp. 2d 542, 550 (W.D. Tex. 20q@gnying
injunctive relief against municipalityecause of federalism concernB)idgett 254 F.3dat 850 (same).
8242 U.S.C. § 121338incorporating by reference 29 U.S.C. § 794a).

83 See, e.g Chaffin, 348 F.3d 850tndep. Living Resourced F. Supp. 2d 1159

84Shelton v. Louisiana Stat@19 F.3d 325, 328 (5th Cir. 201@)uoting 42 U.S.C. § 12205) (internal ellipsis
omitted).
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interpreted under the same legal standard as thmlasi provision in 42 U.S.C.
§1988785The Supreme Courtas explained attorney’s fees under § 1988 as fallow
[T]o qualify as a prevailing party, a civil righfdaintiff must obtain at least
some relief on the merits of his claim. The plafihthust obtain an
enforceable judgment against the defendant frommifiees are sought or
comparable relief through a consent decree or setid. Whatever relief
the plaintiff secures must directly benefit himthe time of the judgment
or settlement. . . . In short, a plaintiff “pregilwhen actual relief on the
merits of his claim materially alters the legal relatstip between the

parties by modifying the defendant’s behavior way that directly benefits
the plaintiffs6

Similarly, the LHRA permits plaintiffs to recoveth'e costs of court and a reasonable fee
for his attorney of recor.d8”’

Plaintiff is a prevailing party on hefFitle 1l claim against France, in his official
capacity, and her Title Ill and LHRA claimsgainst SMG The Court awards Plaintiff
attorneys’feesgainstSMGand against France his official capacityPlaintiffs counsel
must file amotion for determination afhe amountof attorneys’ feesvithin 10 daysof
the issuance of these Findings of Fact and Conatssof Law.

CONCLUSION

Based on the above Findings of Fact and Conclusidihaw, the Court finds that
Plaintiff Nancy Smithis entitled to recoveirom DefendantSMG $20,000 in damages for
emotional distressThe Court further finds Plaintiff is entitled tmjunctive relief,
attorneys’fees, and costs against SMG and ag&iendant Kyle France, in his official
capacity as Chairman of the Board of Commission&rshe Louisiana Stadium and

Exposition District.The Court will enter a judgment to that effect leparate order.

85|d. (citing No Barriers, Inc. vBrinker Chili's Texas, In¢.262 F.3d 496, 498 (5th Cir. 200Q1)
86 Farrar v. Hobby, 506 U.S. 103, 11112 (1992)
87LA.REV. STAT. § 51:2264
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IT IS ORDERED thatthe parties meet and confer to attempt to agreehen
appropriate injunctive relief. The parties will fji@intly, within 30 days of the issuance of
these findings of fact and conclusions of lawpr@posed consent judgmeatdressing
how SMG and theLouisiana Stadium and Exposition District will emsutheir policies
and procedures provideat

(1) when a wheelchair user with a ticket for a convensl seat objects to or

indicates a desire not to sit in the conventioredtsan SMG employeewill
affirmatively offer the wheelchair user the optitmexchange his or her ticket
for a ticket for a wheelchaiaccessible seat

(2)when an SMG employee informs a wheelchair user lgeating a wheelchair on

the Superdome concourse is not peredtthe employee alswill inform the
wheelchair user about the availability of wheelehdneckin and storage at the
Guest Relations Centat the Mercede8enz Superdome; and

(3) SMG employees are adequately trained on theseigslic

ITISFURTHER ORDERED thatcounsel for Plaintiff Nancy Smith filemotion
for determination otheamountof attorneys’fees by no later thamursday, May 23,
2019 at5:00 p.m.

New Orleans, Louisiana, thisl4th day of May, 20 109.

““““ oL %‘P\““““
UNITED STATES DIS ICTJUDGE
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