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UNITED STATES DISTRICT COURT

EASTERN DISTRICTOF LOUISIANA

RETIF OIL & FUEL, LLC CIVIL ACTION
VERSUS NO.17-7831
OFFSHORE SPECIALTY FABRICATORS, LLC, SECTION: M (3)
ET AL.

ORDER & REASONS

Before the Court is Plaintiff's motion for gel summary judgment, R. Doc. 42, to which
Defendant Offshore International Group, Inc. (@) responds in opposition, R. Doc. 50, and in
support of which Plaintiff replg R. Doc. 57; Defendant Ol&motion for summary judgment,

R. Doc. 45, to which Plaintiff responds in oppios, R. Doc. 51, and in support of which OIG
replies, R. Doc. 60; and Plaiifits motion to strike OIG’s jurydemand, R. Doc. 46, to which OIG
responds in opposition, R. Doc. 49, and in suppowloth Plaintiff replies, R. Doc. 55. Having
considered the parties’ briefs and the applicédble the Court issudhis Order & Reasons.

. BACKGROUND

This claim arises out of an alleged breatta maritime contract. Plaintiff Retif Oil &
Fuel, L.L.C. (“Retif Oil” or “Plaintiff’) alleges that between August 10, 2015 and December 29,
2015, it provided fuel and lube to defendant Offshore Specialty Fabricators, L.L.C. (“*OSF”) and
the vessel defendantsR. Doc. 1 at 2-3. Plaintiff allegéisat OSF asked for these provisions and
promised payment. R. Docat 3. Plaintiff provided OSF witimvoices for these provisions and

demanded paymentd. Plaintiff alleges that OSF has failedgay Plaintiff for tke fuel and lube.

1 Defendantsn remM/V Brazos Express, M/V Lightning Express, and M/V Typhoon Express are United
States-flagged vessels owned by an OSF affiliate. R. Doc. 1 at 2; R. Doc. 42-3 at 5; R. Baasd 42-7.
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Id. Plaintiff alleges that OSF has breacheddbetract between OSF and Retif Oil and in the
alternative that Retif Oil provided the fuel alndbe based on assurances that OSF would pay for
them. R. Doc. 1 at 4Additionally, Plaintiff alleges an alternative claim fguantum meruit R.
Doc. 1 at 5.

Plaintiff also claims that @ executed a guaranty agreemi@née “Guaranty”) in favor of
Retif Oil to pay money owed by OSF Retif Oil. R. Doc. 1 at 5seeR. Docs. 18-5 and 18-6.
Plaintiff has made a demand agai@dG, and OIG has failed foay the invoices owed by OSF.
R. Doc. 1 at 6. Plaintiff origally alleged that the listed vessa@re owned by OSF, and Retif Oil
recorded liens against the vessdd. Plaintiff states that the listhave not been satisfied. R.
Doc. 1 at 7. However, it is now undisputit the vessel defendants were owned by OSF’s
affiliate, Offshore Express, L.L.C., at the time of the relevant transactions. R. Doc. 42s8at 5;
R. Doc. 42-7. Therefore, Plaintiff asks the Gdar judgment against the defendants for damages
including payment of the outstandimyoices, interest, expenses, atey’s fees, and court costs.
R. Doc. 1 at 7. Plaintiff also asks that the defehdassels be seized and sold to satisfy the liens
owed to Retif Oil. R. Doc. 1 at 8.

Plaintiff previously brough& motion for partial summary judgent against OIG, R. Doc.
18, seeking to recover from OIG the entirety of GSiebt plus legal interest, attorney’s fees and
costs, on the grounds that OIG signed an authanticduly executed Guaranty for the debt of
OSF, and that the Guaranty was never modifie@mended and was executed with sufficient
cause because it was done to induce Retif Oil to supply fuel and oil to OSF. R. Doc. 18-3.
Defendant OIG opposed the motion arguing that it canediable for any of the alleged fuel and
lube sales in this case because the Guarantgragré obligates OIG to pay the debts of Offshore

Specialty Fabricators, Inc. (“OSF, Inc.”) rathiean those of Offshore Specialty Fabricators, LLC



("OSF”). R. Doc. 21 at 3. OIG opposed thetimo on the additional groundhat it cannot be
held liable as a guarantor for obligations thatrast proven and Plaintifffied to provide evidence
that either OSF or OSF, Inc. approved the allegel and lube sales. R. Doc. 21 at 4-5.

On August 17, 2018, before the transfer of daise to this Section &ourt, Judge Eldon
E. Fallon denied Plaintiff's main for partial summary judgmenR. Doc. 32. The Court rejected
Defendant OIG’s argument that it was not liable as guarantor for the purchases of defendant OSF
because it was the guarantor of OB, rather than OSF. Jud&eallon concluded that “for the
purposes of any debt owed to Plaintiff, OREC and OSF, Inc. are the same entityd. at 4.
Nevertheless, Judge Fallon determined that Ol&edathe material faassue of whether OSF
approved the purchases from R@if, that “[p]roof of approval cannot be demonstrated merely
by the exchange of fuel and/or oil and invoices)d that, because “sufficient evidence to support
approval of the purchases” was not presematth Plaintiffs motion for partial summary
judgment, “this is an issue @dct that is properly resesd for the trier of fact.”ld.
. PENDING MOTIONS

Plaintiff now re-urges its mimn for partial summary judgmengainst defendant OIG, R.
Doc. 42, again arguing that it is entitled to the etytiod OSF’s debt plus legal interest, attorney’s
fees and costs, because OIG executed the Gudaarttye debt of OSF. R. Doc. 42-3. Plaintiff
submits additional summary judgment evideneeking to establish that OSF approved the fuel
and lube purchases pursuant to an oral open acconiraict between Retif Oil and OSF. R. Doc.
42-3 at 4seeR. Docs. 42-4, 42-5 and 42-6. In oppositioRlaintiff’s motion for partial summary
judgment, and in support of its own motiom Bummary judgment, OIG reiterates its argument
that the Guaranty obligates OIG to pay the deb@S¥, Inc. rather than those of OSF. R. Doc.

50 at 5; R. Doc. 45-1. Additionally, OIG again ofaithat Plaintiff has failed to provide evidence



that either OSF or OSF, Inc. approved the allefieel and lube sales. R. Doc. 50 at 6-10.
Defendant OIG again arguestht cannot be held liable as a gastor for obligations that are not
proven. Id.
1. LAW & ANALYSIS
a. Summary Judgment Standard

Summary judgment is propef the pleadings, depositions,savers to interrogatories, and
admissions on file, togetheavith the affidavits, if any, show #t there is no genuine issue as to
any material fact and that the moving partgmditied to a judgment as a matter of lauCélotex
Corp. v. Catrett477 U.S. 317, 322 (1986) (citing Fed. Rv.d?. 56(c)). “Rule 56(c) mandates
the entry of summary judgmeitffiter adequate time for discoveagd upon motion, against a party
who fails to make a showing sufficient to estadblise existence of an element essential to that
party’s case, and on which the party will bear the burden of proof at tteal.’A party moving
for summary judgment bears the initial burdememonstrating the basis for summary judgment
and identifying those portions of the recoudiscovery, and any affavits supporting the
conclusion that there is no geneaiissue of material factd. at 323. If the moving party meets
that burden, then theonmoving party must use evidence daghle under Rule 56 to demonstrate
the existence of a genuirssue of material factld. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtten a verdict for the
nonmoving party. See Anderson v. Liberty Lobby, Inc.477 U.S. 242, 248 (1996).

“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a motion for summary judgmé&sde Hopper v. Frank6 F.3d 92, 97 (5th
Cir. 1994);Anderson477 U.S. at 249-50. In ruling orsammary judgment motion, a court may

not resolve credibility issues or weigh evidergee Int’'l Shortstop, Inc. v. Rally’s In@39 F.2d



1257, 1263 (5th Cir. 1991). Furthermore, a court nagsess the evidence, review the facts, and
draw any appropriate inferencbased on the evidence in the light most favorable to the party
opposing summary judgmer@ee Daniels v. City of Arlingtp846 F.3d 500, 502 (5th Cir. 2001);
Reid v. State Farm Mut. Auto. Ins. C684 F.2d 577, 578 (5th Cir. 1986).

b. Analyss

(i) The Guaranty

Plaintiff re-urges that defendant OIG, as gua&og is liable for the purchases of defendant
OSF, citing to Judge Fallon’s earl@rder & Reasons, where he observed:

Documents submitted by Plaintiff demomgé that current Defendant OSF, LLC

used to be titled OSF, Inc. but was cameé in 2009. R. Doc. 24. Generally, the

effects of an entity conversion are that]lig liabilities of the converting entity

remain the liabilities of the surviving entity.” La. R.S. 12:1-955(A)(2).

Accordingly, for the purposes of any delwed to Plaintiff, OSF, LLC and OSF,

Inc. are the same entity.

R. Doc. 32 at 4. And OIG reiteratesopposition that its the guarantor of §F, Inc. rather than
OSF, and that the Guaranty does not apply écatleged debts of OSF for which Plaintiff seeks
recovery in this case.

In support of its own motion for summary judgm, OIG argues that “there is no merit”
to Plaintiff’'s contention that L&.S. 12:1-955 requires that a guacamemain liable for the debts
of the surviving entity following a conversion, ev though the statute provides that “[tlhe
liabilities of the converting entity remain thelilties of the surviving entity.” La. R.S. 12:1-
955(A)(2). OIG submits that éhCourt in its August7, 2018 Order & ReasorfR. Doc. 32) did
not address whether Section 12:1-955 may beteagjuire a guarantor to remain liable for the
debts of a surviving entity following a convens. And, OIG contendsSection 12:1-955 is not

susceptible of such a readin@IG relies upon the decision VRV Development, L.P. v. Mid-

Continent Casualty Cp2010 WL 375499, at *4 (N.D. Tex. Feb. 3, 2010), which it says has



“directly analogous facts.” R. Doc. 45-1 at YRV Developmeritivolved a conversion under
Texas’ business entity conversion statute, the aperportion of which OIG says is “practically
identical” to Section 12:1-955. R. Doc. 45-1 at 6 VRV Developmenan insurer had issued an
insurance policy to the converting entity, whichswae only named insured. The surviving entity
later sought, but was denied, insuragoverage under the policy. &btourt held thahe surviving
entity was not covered under the policy, because the insurer “contnattedpay a simple dept
but to bear a risk that it eluated and voluntarily accepted/RV Developmen2010 WL 375499,
at *4 (emphasis added). Reasoning that the Guaranty must be strictly construed to encompass only
OSF, Inc., notwithstanding the conversion, OIG codsgthat Plaintiff wasequired to ask OIG to
sign a new guaranty agreement covering the debts of OSF @fe€eli@. was reorganized and
restructured as OSF in 2009.

Plaintiff insists that OSF’sonversion from a corporatido a limited liability company
did not release OIG from its obligations undke Guaranty, because (1) under Louisiana’s
business entity conversion statute, following the conversion of OSF, Inc. to OSF, OSF is the “exact
same entity” as was OSF, Inc., {2RV Developmeris distinguishable fronthis case in that it
involved a dispute over the interpagon of an insurance policy fich expressly limited coverage
to the named insured), and not a guaranty agreement, and (3) another TeXAsssaderg v.
Flooring Services of Texas, LI.G76 S.W.3d 202 @x. App. 2012), is the more analogous case
because it involved a guaranty agreement.Whisserbergthe court held that the guarantors
remained liable for the debts of a successtityefollowing a business entity conversion, even
though the guaranty agreement only refieed the converting entityld. at 207. The court
reasoned that, under the Texas conwverstatute, the converting égtcontinued to exist in the

organizational form of the successor entity wkiea goods and services at issue were provided.



Id. at 206-07see also Lee v. Martin Marietta Materials Sw., Ligl1 S.W.3d 719, 720-21 (Tex.
App. 2004) (because the successor entity is the sampany as the converting entity with which
the guarantor executed a guaranty agreemengudentor is liable fothe debts at issue).

This Court finds thatWasserbergnot VRV Developments the case more analogous to
this one, and thus, the more peasive authority. Mowver, this Court reaffirms that “for the
purposes of any debt owed to Plaintiff, OSFQ.and OSF, Inc. are the same entity.” Order &
Reasons (R. Doc. 32) at 4. Louisiana Revisedugts section 12:1-955(A)(7) provides that the
surviving entity is deeme(l) to be the same entity withaaterruption as the converting entity
and (2) to have been organized on the datetli@gatonverting entity wagriginally organized.
This places OSF in the shoes of OSF, Inc. for purposes of the Guaranty and, hence, for purposes
of any debt OSF owes to Plaintiff for weh OIG is now liable under the Guaranty.

(i) Proof of approval of the purchases

With regard to the summary judgment eviderPlaintiff previously submitted to prove
OSF'’s approval of the fuel and lube puashs at issue, Judge Fallon observed:

However, Defendant OIG has also raised the material fact issue of whether OSF

approved the purchases from Plaintiffo&frof approval canndie demonstrated

merely by the exchange of fuel andtil and invoices. Accordingly, sufficient

evidence to support approval of the purchaseasot presentlypefore the Court.

Rather, this is an issue of fact thapreperly reserved fahe trier of fact.

Order & Reasons (R. Doc. 32) at 4.

To establish that OSF approved the fuel arnxklpurchases from Praiff, Plaintiff now
submits the affidavit of its former chief financial officer attesting that Plaintiff and OSF entered
into an open account contract byiatn Plaintiff would supply fueind lube to vessels owned by

OSF's affiliate, that the oral atract obligated OSF to pay folt fuel and lube Plaintiff supplied

to the vessels, and that OSF approved all futurehases of fuel and lube Plaintiff supplied to the



vessels. R. Doc. 42-4. In addition, Plaintiff submits other summary judgmielence (including
the affidavits of OSF’s former chief financialficer and Retif Oil's president) to demonstrate
circumstances corroborating the ocahtract and OSF’s approval thie fuel and lube purchases.
R. Docs. 42-5 and 42-6.

In opposition, OIG contends that Plaintiffalditional summary judgment evidence is
insufficient to establish that OSF actually approved and agreed to pay for the fuel and lube Plaintiff
provided to the vessel defendants between Aubus2015 and December Z4)15 — that is, “the
specific fuel sale transactions underlying [Plaintift&dim against OIG.” R. Doc. 50 at 3, 5. In
short, OIG notes that none of the affidavits Plaintiff submits specifically substantiates OSF’s
alleged approval of the specifi@airsactions during thelevant time frameand that none of the
affiants had personal knowledge of any such apgdr two of the affiants left OSF before the
period in question, and the third affiant expressly testified he had no personal knowledge about the
transactions until after the fact.

To prevail against a guarantor under a conwaguaranty, a creditdirst must prove that
it entered into a principal contact with the printidabtor that renders the debtor liable for the
amount being sought from the guarant&eeCardinal Wholesale Supply, Inc. v. Chaissb84
So. 2d 167, 170 (La. App. 1988hell Oil Co. v. S.S. Orient Cordl48 F. Supp. 1385 (E.D. La.
1982). In proving OSF’s continuingpligation for the fuel antlibe purchases between August
and December 2015, Plaintiff relies upon evidemu&uding corroborating circumstances, of the
oral contract between Retif Oil and OSF of an fimde term, their twelveyear pattern of practice
before the relevant period in 2015, and OSF’s hartkly schedules listing the amount of the debt
at issue. Though this evidence is circumstantié,competent and lends credence to Plaintiff's

position. Nevertheless, because it is not direitence of the specific transactions at issue and



depends upon the alleged continumggure of the contractuallationship between Retif Oil and
OSF, this Court cannot say thagthnaterial issues of fact areyload dispute. As a consequence,
the disputed factual issues preclsgenmary judgment in Plaintifffavor and are left for the trier
of fact to resolve.

(@iii)  Jury demand

Plaintiff moves to strike OI& demand for trial by jury, comding that “there exists no
right to a trial by jury on issues a claim that is an admiralty or maritime claim under Fed. R. Civ.
P. 9(h).” R. Doc. 46 at 1 (citg Fed. R. Civ. P. 38(e)). Becaubkere remain fact issues to be
resolved by the trier of fact, the Court will adssehe issues raised by RIl#f's motion to strike
the jury demand. Plaintiff arguésat it elected to proceed admiralty by specifically invoking
Rule 9(h) and that “OIG did not contest themaidlty and maritime jurisdiction of this Court”
when it answered. R. Doc. 46-1 at 3.

In opposing the motion, OIG contends thaaiRtiff's claim against OIG based on the
written Guaranty is not a maritime claim, evérlaintiff's claims against OSF and the vessel
defendants sound in admiralty. CitiRgswell Navigation v. Poseidon Marine Consultants, Inc.
1997 WL 680576, at *1 (E.D. La. Oct. 31, 1997), Ol@uas that another Section of this Court
has held that a guaranty agreement regardingaimment of money is not a maritime contract.

“A maritime contract ‘is one that ... relates to a ship in its use as such, or to commerce or
navigation on navigable waters, or to transgtion by sea or to maritime employment.” 1
THOMAS J. SCHOENBAUM, ADMIRALTY & MARITIME LAwW 8 3-10 (5th ed. 2017) (quotingA.R.,
Inc. v. M/V Lady Lucille963 F.2d 96, 98 (5th Cir. 1992)). Thieatise identifies the competing
lines of cases that bear upon the appropriate classification of the Guafastyety agreement

is held not to be an admiralty contract, sincedblégation of the surety is only to pay damages in



the event of liability on the underlying conttayet a guarantee to fully perform a maritime
contract does give rise to an admiralty claihd.”(citing Japan Line, Ltd. v. Willco Oil Ltd424
F. Supp. 1092 (D. Conn. 1976)).

The contract at issue iRoswell Navigatior{the case upon which OIG relies) was the
agreement of Gulf States Marine Technical Burdnc. (*“GSM”) to guarantee Poseidon Marine
Consultants, Inc.’s oblagion to return contract funds to &well Navigation inexchange for an
extension of time to do so. 1997 WL 680576, atPbseidon had failed to deliver piston crowns
for which Roswell had paid and, thereafters&don had transmitted refund checks to Roswell
that were dishonored for insufficient funds. oitver words, GSM’s guaranty arose well after the
underlying contract for vessel parts between Rloseand Roswell, and was strictly limited to
obligating GSM to pay Roswell any sum Poseidaited to refund. The subject matter of the
guaranty was merely “a covenant to pay damaged’had no reference to maritime services or
maritime transportationld. at *2. As a consequence, the adugld that the guaranty was not a
maritime contract. Citing the distinction drawn by the Supreme CouKassick v. United Fruit
Co, 365 U.S. 731 (1961) (a suit on a bond cowgGargo on general average was governed by
admiralty, while an agreement to pay damageatiother’s breach of a maritime charter was not),
the court inRoswell Navigatiorobserved: “It might be different the alleged guaranty was to
perform the underlying maritime contract in #énent the creditor defaulted thereon.” 1997 WL
680576, at *2.

lllustrative of this distinctin, drawn even by the court Roswell Navigationis the

decision inC. Transport Panamax, Ltd. v. Kremikovtzi Trade E.O.Q2008 WL 2546180

2To like effect, se&ffjohn International Cruise Holdings, Inc. v. A&L Sales, |846 F.3d 552, 565-66 (5th
Cir. 2003), in which a passenger vessel surety bond wasbetd fall under admiraltjurisdiction because “[t]he
service to be performed under the bond (reimbursing those who made a deposit for a cruise bait[edj)eis non-
maritime in nature.”

10



(S.D.N.Y. June 19, 2008), which involved a pastgigreement to guarantee fully the charter
defendants as to certain demurrage chargesoltting that the guarangounded in maritime, the
court explained:

While courts in this Circuit and elseete have long held that an agreement
to act as a surety on a maritime contract is not maritime in naeednterocean
Shipping Co. v. Nat'l Shipping & Trading Corg62 F.2d 673, 678 (2d
Cir.1972) (citingPac. Sur.151 F. [440,] 443-44 [7th Cir. 1907)Bee also Japan
Line, Ltd. v. Willco Oil Ltd.424 F.Supp. 1092, 1094 (D. Conn.1976), they have
recognized that the same is not true of an agreement to guarantee the performance
of a maritime contractee, e.g., Compagnie Francae Navigation a Vapeur v.
Bonnassel9 F.2d 777, 779 (2d Cir. 1927) (Hand, J.). The teonale for the
distinction between the twis as sound now as it was1927: whereas a guarantor
promises to become the principal obligor and do the very act prorsed].,'a
surety on a bond does not promise to penfar, but to pay damages in the event
of nonperformance ....’Mercator Line, Inc. v. Witte Chase Corg8 Civ. 8060,
1990 WL 52254, at *3 (S.D.N.Y. Apr. 18, 1990).

The contract provided by &htiff clearly states that was entered into by
[a charterer defendant], “whose perforroaes are fully guaranteed by [KT].” ...
Nevertheless, Defendant GSHL [an allegéidr ego of guarantor KT whose funds
were attached to satisfy the guaranteelv urges the Court to look beyond that
clear language, arguing thatguarantee of payment ofrderrage is, in effect, a
guarantee of liquidated damages and, as such, is tantamount to a surety on a bond.
... Compagnie Francaisand its progeny do not perntlite Court to disregard the
contract’s plain termsThe fact that KT's guaranteeequired it to pay money only
is irrelevant See Compagnie Francaisk) F.2d at 779. Because the payment of
demurrage was an obligation of the ¢begr under the charnt@arty, there is no
guestion that the obligation relates to maritime service and transactions.
Accordingly, KT’s guarantee sounds in maritime.

C. Transport Panama®2008 WL 2546180, at *2 (certain ditans omitted; emphasis added).
Under the rationale @. Transport Panamaand the authorities cited therein, the Guaranty
here is a maritime contract. The perfonoa OIG vouchsafed by the Guaranty was OSF'’s
payment for the fuel and lube purchased fromrfaifor the vessel defendants. The fact that
OIG’s Guaranty required it to pay money only —damages — is irrelevant. Because the payment
for provisions was an obligation of OSF undercontract for the essentials of maritime

transportation, there is no question that the obligation of the Guaranty — namely, to fully perform
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the underlying obligation to pay for the provisions if OSF did not — relates to maritime services
and transactions. Accordingly, because the Guainargymaritime contract, as to which there is
no right to trial by jury, OIG is nantitled to a jury and Plainti' motion to strike is well-founded.
V. CONCLUSION

Accordingly, IT IS ORDERED that Plaifitis motion for partial summary judgment, R.
Doc. 42, is DENIED;

IT IS FURTHER ORDERED that OIG’s motion for summary judgment, R. Doc. 45, is
DENIED;

IT IS FURTHER ORDERED tha&®laintiff's motion to strikgury demand, R. Doc. 46, is
GRANTED and the jury demand is stricken.

New Orleans, Louisiana, th&8th day of September 2018.

(& w b

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE
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