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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

LINDSAY ARMOND GARCIA CIVIL ACTION
VERSUS NO.1/-8126
ALGIERS CHARTER SCHOLS SECTION “R” (3)

ASSOCIATION, INC., WILLIAM J.
FISHER SCHOOL, AND JANLEY
GREEN, PERSONALLY AND IN HIS
CAPACITY AS WILLIAM J. FISHER
SCHOOL

ORDER AND REASONS

Before the Court are defendant Stanley Greenétion for partial
summary judgmenton the issue of intentional infliction of emotional
distressand defendant Algiers Charter Schools AssociatiPh®GSA) motion
for summary judgmenan the issue of Title VIl damagésThe Courtdenies
Green’s motion because a reasonable jury could fimet Green’s actions
were extreme and outrageous, that Garcia suffezeere emotional distress,
and that Green acted intentionally. It grants AGSAotionbecause it has
shown as a matter of law that tE#erth/ Faragherdefense applies and that

it satsfies both required parts of the defense
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l BACKGROUND

This case arises out defendantGreen’sallegedsexualharassmenof
plaintiff Lindsay Armond GarciaDuring the2016school yearGarcia was
fifth and sixth grade social studies teacher atlm J. Fisher Schoah
Algiers, Louisiana& Beginning in August of 2016, Garcia and Greé¢me
school’s principal, had a series of interactighatincludedtext messages,
phone calls, in person conversatipasd notes left on Garcia’s deskGarcia
also made a recording of Green that includes the pdg'@match someone”
and “keep them for a period of tinfe ACSA has a sexual harassmemulicy
of which Garcia wagenerallyaware® Rather than filing a formal complaint
under the policy, Garcia discussed Green’s behawitht another employee
at the school This third partythenreportedthe allegationso members of
ACSA's administratiore ACSA askedGarciato meet with its Executive
Director of Human Resources and its Chief of StaffNovenber 30 20169

At the meetingGarciamade numerous abgtions against Green, showed
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textswith Green andplayedthe recording of Greediscussing'snatching
someone®

In responseto the meeting with Garcia, Green was placed on
administrative leave wiht pay beginning on December 2, 2011@etween the
meeting on November 38nd Green’s leave on December 2, Green wetot
Garcia’s classroom twice to ask to remove a studiemi class, whichGarcia
interpreted as an attempt intimidate her2 ACSAalsohired Laura Tafaro
to provide an independent third party investigatodiGarcia’s allegation®
Although Tafaro was hired asn independent third party, she identified
herself to Garcia as ACSA’s attorn&y Garcia declined tgarticipate in
Tafaros investigatiom> Without any information from Garcia directly,
Tafaro concluded that Green did not violate ACSA's sextharassment
policy.’6 Greenwas allowed to return to work on January2®17 after
attending onen-one sexual harassment trainiflg Garcia submitted

additional information to Tafaron January 12and Tafarae-opened the

10
11
12
13
14
15
16
17

Doc. 292 at 4 716; R. Doc. 24 at 95.
Doc. 292 at 4 7 18; R. Doc. 2%91.

Doc. 292 at5n.42; R. Doc. 29 at 7980.
Doc. 292 at 4  17R. Doc. 488 at1 7 3
Doc. 294 at 109111.

Doc. 292 at 5 J 20R. Doc. 294 at 112.
Doc. 292 at51 21

Doc. 292 at 5 22R. Doc. 294 at 123.

3

AVOLNDD0D



investigation® She cetermined thatin light of the new evidenc&reen had
violated the sexual harassment poligyAs a result, Green wgsdaced back
on administative leave on January 13017and therfired from his position
as principal at William J. Fisher Schooh February 139 Garciabegan
visiting a counselomn January of 2017 for depression and anxity.

On August 22, 2017, Garcia filed this suit indéral court, claiming
negligence, intentional infliction of emotional thiess,and assalt and
batteryagainst Green and ACS¥#nd seeking damages under Title ¥dIThe
Court granted ASCA's motion to dismiss all claimgaast it except for the
Title VIl damage$3 The Court also granted Green’s motion to dismiss th
assault and battery claim against M Defendant Greemow movesfor
partial summary judgment on the groutincht Garcia cannot prove her claim
ofintentional infliction of emotional distress agat him 2> Defendant ACSA

movesfor summary judgmenaon the ground thathat ACSA is not liable to
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Garcia under Title VII of the Civil Rights Act 0B64 26 Garcia oppees both

motions27

[I. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact amaglhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56¢&F also Celotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether putes as to any material
fact exists, the Court considers “all of the evidein the record but refrain|[s]
from making credibity determinations or weighing the evidenceDelta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences are wdrain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at

1075. Adspute about a material fact is genuine “if thedernce is such that

26 R. Doc. 29.
27 R. Doc. 48; R. Doc. 49.



a reasonable [factfinder] could return a verdiat fbe nonmoving party.”
Anderson v. Liberty Lobby, Ing177 U.S. 242, 248 (1986).

If the dispositive issue is one on which the movpeagty will bear the
burden of proof at trial, the moving party “mustee forward with evidence
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5thCir. 1991). The nonmoving party can then defea&tritiotion by
either countering with evidence sufficient to demstmate the existence of a
genuine dispute of material fact, or “showing ththte moving party's
evidence is so sheer that it may not persutdbereasonable fadinder to
return a verdict in favor of the moving partyd. at 1265.

If the dispositive issue is one on which the nonimgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing outthat the evidence in the record is insufficient hwit
respect to an essent@lement of the nonmoving parsy¢laim. See Celotex
477 U.S. at 325. The burden then shifts to the noving party, who must,
by submitting or referring to evidence, set ouegific facts showing that a
genuine issue existsSee id at 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for

trial. See, e.g, id.; Little, 37 F.3d at 1075 (“Rule 56 mandates thergmif



summary judgment, after adequate time for discoweng upon motion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essential to that paragecand on which that party

will bear the burden of prodt trial.” (quotingCelotex 477 U.S. at 322).

1. DISCUSSION

A. Green Has Failed to Show that Garcia’s Intentional
Infliction of Emotional Distress Claim is Meritless

Green argues that Garcia cannot prove intentiomdliction of
emotional distress againstm as a matter of law because the text messages
that Green and Garcia exchanged were friendly aasual rather than
extreme or outrageoi’8 and Green’s behavior does not meet the high bar
required to show intentional infliction of emotidastress?® Greenargues
that, accepting all of the facts contained in Gascinitial, January 12, 2017
affidavit, her claims fail as a matter of |&%. While Green’s statement of
material facts does not contain a complete accafrGarcia’s allegations
against him,he does not disputdor the purposes of this motion any of

Garcia’s allegations contained in her statemembaterial facts to the extent

28 R. Doc. 2%1at 7.
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that they are consistent withe affidavit3! The Gurt therefore accepts the
facts stated irGarcia’s Jauary 12, 2017 affidavit as undisput&dSeeFed.
R. Civ. P. 56(c)(3JCourts ‘may consider other materials in the recomtien
ruling on summary judgment motionshurco v. Hoechst Celanese Corp.
101 F.3d 1090, 1093 (5th Cir. 1996holding that courts may consd
materials in the record not cited by the parties)

To state a claim for intentional infliction of emaonal distress, a
plaintiff must allege that: (1) the defendant’s darct was extreme and
outrageous; (2) the emotional distresaffered by the plainff was severe;
and (3) the defendant intended tdlict severe emotional distress knew
that such distress would be certain or substantcaitain to result from his
conduct.White v. Monsanto Cp585 So0.2d 1205, 1209 (L#91). To satisfy
the first element, the defendant’s conduct must “go dre all possible
bounds of decency, and . . . be regarded as auws@aod utterly intolerable
in a civilized community.” Id. Such conduct “does not extend to mere

insults, indignities, threats, annoyas¢ petty oppressions, or other

31 SeeR. Doc. 63.

32 Green argues that the Court should not accept as @etcia’s
allegations contained in other, later submittediexh. R. Doc. 41 at-5.
Because lte Court grants thenotion for Garcia without considering her
additional allgations,there is no need taddress Green’s concerns about
the additional documents.
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trivialities. Persons must necessarily be expected to be hardereecertain
amount of rough language, and to occasional acts @re definitely
inconsiderate and unkindId.

“[Iln a workplace setting,” Louisiana courts havarfited the cause of
action to cases which involve a pattern of deliteraepeated harassment
over a period of time."Nicholas v. Allstate Ins. Co765 So. 2d 1017, 1026
(La. 2000).Indeed, conduct that would not be outrageous whewead“as
an isolated incidnt’can“become such when repeated over a period of time.”
Bustamento v. Tucke607 So.2d 532, 538 (La. 1992). In additidfa]
plaintiffs status as an employee may entitle hima greater degree of
protection from insult and outrage by a superviagh authority over him
than if he were a strangerWhite 585 So. 2d at 1210.

Under this standard, Gredras not showrhat Garci& claim fails as
a matter of law. Garcia has testified tizreen repeatedly harassed hat
work, in phone conversations, and by texor three and a hathonths33 In
addition torepeated text messages and calls, Gatesdified that Green

madecomments to hem personabout falling in love with her bod3# He

talked about “all of théhings [he] woulddo to [her].?5 She explained to him

33 See generallR. Doc. 482.
34 |d. at 2.
3% |d.



that she was uncomfortableut he continued to pursue h#rHe required
herto step out in the hallway while she was teachingeibhter how sexy she
was3’ He stared at her body and asked her why she madéleg for it.™8
On another occasigme stared at hdrodyand said

“l just cant help myself. Why you keep making megbfor it? Why
don't you just give me that pussy?”

Garcia also recorde@reenexplaining hisplanto “snatch someone,” *keep
them for a period of time,” “not hurt them or mahem or bruise themput
‘kKidnap” and “subdue” themt® Green made these comments in front of
Garcia’s student$! He also told Garciahat she would have tgive him
something “in return” if he approved her requesttime off42

Green madé¢hreateningemarks to Garcia to demonstrate his power
over her. He told her not to go to her direct siys®r with questionr
concerns and insteadteportonlytohim because she was a “special case.”

He told her that he ran the school and could do “wkatéhe want[ed]#4

36 Id.
37 Id. at 3.
38 Id.
39 Id. at 5.
40 Id. at 4.
41 Id.
42 Id.
43 Id. at 3.
44 Id.
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He followed her around and chastised her when stetdrespond to his
calls or texts and when shreed to avoid himat schooks Hemade sire that
he personally conductelder performane evaluation, and he gave hew
scoresso that he could raise her scores later and makedlf “look good”
for “coaching” her46 When Garcia resisted signing the performance
evaluation because Green had raatually evaluated her teaching before
giving her these scores, ha@d her to shut up and sign the papérShortly
thereafter, the supervisor assigned to condbetsamesvaluation told her
that it would occur two weeks later on DecembeR@1648 Garcia went
Green’s office to ask why other staff members hadkmowledge of the
evaluation he conducted, and Green stared at hey &ond said to her, “I'm
sorry, what were you saying? | just cant help nliysa&hy you keep making
me beg for it? Why dot you just give me that pussy?”

Green is not entitled to summary judgment becaasgiry could
reasonably find that Green’s conductestreme and outrageousGarcia
testifies taan ongoing litany of highljnappropriate commentblatestablish

a patten of repeated, deliberate harassment. While tieeteo litmus test

45 Id. at 23.
46 Id. at 4.
47 Id. at 45.
48 Id. at 5.
49 Id.
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for outrageousness,Green’s commentgyo beyond whatany civilized
commuity would tolerate.Skidmore v. Precision Printing and Pkg., Inc.
188 F.3d 606, 613 (5th Cir. 1999). Thiespecially true becausxeen made
sexual and threatening commenmsfront of Garcia’s students, who are
children. Garcia is also entitled to greater protection beseaGreen had
substantial power over her, including personallpiqving her time off and
conducting her performance reviewsSeeW hite 585 So. 2d at 1210The
incidents that Green alleges are within the reafrbethavior that previous
decisions have recognized as extren8ee Bustameni®07 So.2d at 543
(holding that repeated cursing, sexual commentsahwnces, asking about
personal information, and threatening with violegecelified as outrageous
even ifindividually the incidents would not hauvsen to that level).

A reasonable juror could also find that Garcia swdfl severe
emaional distress as a result of Green’s actioishite 585 So. 2d at 12009.
Garcia visited a counselor after Green’s repea@bsment and was treated
for anxiety and depressiorGarciaalsotestified that shereaded coming to
work,51sat in her car crying and vomiting for over an haund then had to

call in sick>2 and that Green'actions made her hate a job that she had

50 Id. at 45.
51 Id. at 3.
52 Id. at 8.
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previously loved® This distress is beyond the level that a reasonpéieon
would be expected to endurbd. at1210. Garcia was not merely upsé&he
alleges ongoing physical symptoms as a result &e@is harassment and
iliness that required her to go home from schoolhe middle of the day.
She also entered counseling for anxiety and depresdter the arassment.
These symptoms are sufficient to show severe ematialistress. See
Skidmore 188 F.3d at 614 (holding that losing weight, aatyiattacks,
headaches, nightmares, and ptrstumatic stress disorder are sufficient
evidence of severe emotiondiktress).

Finally, a reasonable juror could also concludet tGeeen intended to
inflict emotional distress on Garci& reasonable jury could find th&reen
knew that hisongoing sexual advancaegere substantially certain to cause
Garcia emotional disess, because she told him so directly on multiple
occasion®?* Similarly, his performance review, his instruction not to
communicate withher direct supervisor, and his comment that hecalol

whatever he wantedcombined with his unwanted advances, wigely to

53 Id. at 10.

54 Id. at 24. Garcia told Green that she was not interested tmdaiim
and was uncomfortable beginning on August 16, tist fime he asked her
on a date. She repeatedly told him that she wasnmerested and thdtis
comments mde her extremelyncomfortable aleging at least three other
instances in which she did so directly (on Augu2t 3eptember 12, and the
week of October 10).
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causeemotionaldistress They suggested that Garcia was powerless to stop
his behavior and that he could inflict adverse @qnences at will A jury
could find that Greenshould have knowrhis conductwould causea
reasonable person emotiortastress

Green cies several cases that he argpesveGarcia’s claim fails as a
matter of law. The first of these 8mith v. Amedisysn which the Fifth
Circuit affrmed the trial court’s grant of summaudgment in favor of the
defendant. 298 Bd 434(5th Cir. 2002). Green contentlsat the pattern
of behavior inSmithis more egregious tmaGreen’s behavior, shatGreen’s
conduct cannot qualify as extreme or outrageoushis Targument is
meritless,because the Fifth Circudgvaluatedonly the second prong of the
White test in Smith (whether the plaintiff suffered severe emotional
distress) and it drew no conclusions as to whether the conduct atleg
satisfied the first prongwhether the defendant’s conduct was extreme and
outrageous)ld. at 449. Astothe second prong of iditetest, the plaintiff
in Smith alleged only that shefelt embarrassed, angrylepressed, and
suffered from headachedd. at 450. Shereceived medical treatmewonly
for her headacheand her treating physician testified that he hadeword
of the headaches being related to stress or sdraralssmentld. Garcia’'s

symptoms and treatmeint the record before the Court are more serious.
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Green also cites several ndmnding district court and Louisiana
appelate court cases with ostensibly similar, but ulitely distinguishable,
facts>> These cases involve behavior thagiherless vulgar or intimidating
than Green’s conduct, or thatn®t sufficiently continuous and lonlgsting
to show a pattern of diberate, repeated harassment over a period of.time
See Barrera v. AulddNo. 1418889, 2016 WL 3001126, at *9 (E.D. La. May
25, 2016) (paintiff alleged that cevorkerasked her to meet him at his hotel,
asked her to “lay down with him” at his hotel, adkeer to check on him in
his hotel room, and followed her to bars and resdats);Bradford v. hs.
Mgmt. Admr’s of Louisiana, IncNo. 051504, 2007 WL 2480358, &t
(W.D. La. Aug. 30, 2007) (plaintiff alleged that -eeorker made rude
comments, saidhe had a “bablooking figure,” and tried to set her up on
dates with customersMcClinton v. Sam’s East, IndNo. 112156, 2012 WL
4483492, at *9 (W.D. La. Sept. 28, 2012) (plainaffeged inappropriate
comments, hugs, and pinching on two occasioBegudoin v. Hartford Acc.
& Indem. Co, 594 So.2d 1049, 10582 (La. App. 3 Cir. 1992) (plaintiff
alleged that supervisor yelled, cursed, called her nameshsas “fat,”
“stupid,” and “dumb,” and commented on the inferigr of women

generally).Intentional infliction of emotional distress is a fagpecific claim,

55 R. Doc. 21 at 1721
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and “whether conduct [is] outrageous and extremeinbe analyzed on a
caseby-case basis.Skidmore188 F.3d at 613. None ofthe cases that Green
cites speakdirectly to the facts of thisase.

Garciaat least raises a material issue of fact azltthree parts of her
intentional infliction of emotional distress clainGreen’smotion for partial
summary judgment is therefore denied.

B. ACSAHasShown that It Complied with Title VII

ACSA seeks summary judgment dparcia’svicarious liability claim
underTitle VIl of the Civil Rights Act of 19645 While ACSAconcedes for
the purposes of summary judgmehat Green’s harassment was sufficiently
severe and pervasive to create a hostile remvmnent>’ it seeks to absolve
itself of liability by asserting an affirmative dafse available under the
Supreme Court casgBurlington Industriess. Ellerth, 524 U.S. 742 (1998)
andFaragher v. City of Boca Ratorb24 U.S. 775 (1998%

Title VII of the Civil Rights Act of 1964 provides in relevant panat
“li]lt shall be an unlawful employment practice fam employer to . . .
discriminate against any individual with respechis compensation, terms,

conditions, or privileges of employment, becawdesuch individuals . . .

56 R. Doc. 29.
57 R. Doc. 291 at 12.
58 Id. at 1213.
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sex.”42 U.S.C. § 2006€(a)(1). Title Vil is violatedvhen a plaintiff alleges
sexual harassment “sufficiently severe or pervasivalte the conditions of
[the victim’s] employment and create an abusive kuog environment.”
Meritor Sav. Bank, FSB v. Vinsp#477 U.S. 57, 67 (1986) (internal quotation
omitted). A workplace must be permeated with discriminatory
intimidation, ridicule, and insult that is sufficiely severe or pervasive to
alter the conditions of the victim’enployment and create an abusive
working environment.”Harris v. Forklift Sys., In.510 U.S. 17, 21 (1993)
(internal quotation marks and citations omitted).

The Supreme Court has distinguished between cassgkich a hostile
work environnent is createthy the plaintiffs coworkers and cases in which
the hostile work environmnt is created by the plaintiffs supervisoBee
Ellerth, 524 U.S. at/60; Faragher, 524 U.S. aB803. When the plaintifs
supervisor is responsible, the employer can be kiekkiously liable for the
supervisor’s actions without any showing that timepdoyer was personally
negligent.See Watts v. Kroger Gal70 F.3d 505, 509 (5th Cit999).

The only affirmative defense available to employersa supervisor
sexual harassment case in which an employee allegé®stile work
environment is the onannounced by the Supreme CoumtEllerth and

Faragher. SeeCasianov. AT&T Corp, 213 F.3d 278288Appendix (5th Cir.
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2000). The Ellerth/ Faragher defense is not available when a “tangible
employment action” has been taken against the eyeplalleging a violation
a Title VII. See Watts v. Kroger Company0 F.3d 505, 510 (5th Cit999).

TheEllerth/ Faragheraffirmative ddense allows an employer to avoid
vicarious liability if it can prove: “(a) that [itexercised reasonable care to
prevent and correct promptly any sexually harassialgavior, and (b) that
the plaintiff employee unreasonably failed to takeévantage of an
preventive or corrective opportunities providedthg employer or to avoid
harm otherwise.Faragher, 524 U.S. at 807To succeed, the employer must
establish both prongs ofthidlerth/ Faragheraffirmative defense; otherwise
the employer is not protected from vicau® liability for the supervisos’
harassmentSee Casian@13 F.3d aR84.

Garcia argues that her loperformance review by Green is a tangible
employment actionhat precludesheEllerth/ Faragherdefense?® Tangible
employment actionarethose that requiréan official act of the enterprise,
a company act,” such as *hiring, firing, failingpoomote, reassignment with
significantly different responsibilities, or a dsmn causing a significant
change in benefits.’Ellerth, 524 U.Sat 76162. Under this definition, the

performance evaluation was not a tangible employimastion, because

59 R. Doc. 491 at 910.
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Garcia does not allege that it directly affectedr hmay, position, or
responsibilities® Garcia posits that the evaluation was likely usedaier
hiring decisions, bushe does not provide any evidence to support this
assertiorf! Anegative performance review, without evidencetthaas the
cause of a significant change in employment statlo®s not constitute a
tangible employment action.Casiang 213 F.3d at 285 (holding that a
negative evaluation was not a tangible employmetiba because there was
a second, untainted performance review within thene twelve months
giving the employee the same gradepACSA may therefore assert the
Ellerth/ Faragherdefense if it can prove both required elements.

To satisfy the first prong of thEllerth/ Faragherdefense, ACSA must
show that itexercisedreasonable care to prevent apbmptly correctany
sexually harassing behaviofaragher, 524 U.S. a807. Areasonable sexual
harassment poligyof whichthe employee was awaiestrong evidence of an
employer’s reasonable carEllerth, 524 U.S. at 763ullen v. Caddo Parish
School Boargd830 F.3d 205, 210 (5th Cir. 2016) (“Where theipidf admits
that he or she was on notice of a [sexual harasshparicy and complaint

procedure andhe court determines that the policy was reasonaidehave

60 Id.
61 Id.
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consistently found the first prong satisfid A policy is reasonable when it
specifically mentionssexual harassment, rather than simply referring to
antidiscrimination, and specifies a complaint proceduréd. (citing
E.E.O.C.v. Boh Bros. Constr. CoLC, 731F.3d 444, 4685 (5th Cir. 2013)).
ACSA hasa sexual harassment policy withspecificcomplaint procedure,
and Garcia admits that she was aware of this péticy

In addition, ACSApromptly investigatd Garcia’s allegations once it
learned of them.Garcia argues that ACSA failed to act promptlgdese
Green returned to school on the damymediately after Garcia reported
Green’s behavior on December 201663 But Green was placed on
administratve leave the followinglayon December 2and did not return to
work until ACSAhad completed its initial investigan. The Fifth Circuit has
acepted @ employeils response as sufficiently swift when teepbyer took
disciplinary action againsthe supervisor two months after the initial
complaint. Indest v. Freeman Decorating, Ind64 F.3d 258, 26®1, 266
(5th Cir. 1999) (calling a response “swift and apppriate” when plaintiff
reported harassment in miBeptember and the employer took remedial

action in early November)The passage of one dhgfore Green was placed

62 R. Doc.49-1at 10; R. Doc. 29 at 28.
63 R. Doc. 491 at 11.
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on administrative leave does not show that ACSAssponse was
unreasonalel. While ACSAdid let Green return to work in gallanuary, he
was placed back on administrative leave shortlyéhéer on January 13
and thenhe wasfired. ACSA’s investigdaion and administrative leave are
sufficient to show that its response to toanplaints was reasonaldeen if
Green was not actually fired until two months aftetearned of Garcia’s
allegations See Adams v. City of Gretnldo. 079720, 2009 WL 2883038,
at*4 (E.D. La. Sept. 2, 2009¢dllecting Fifth Circuit cases holdingahsome
delay between reporting and response is reasohalA€SA has met its
burden under the firdllerth/ Faragherprong.

The second prong of thi€llerth/ Faragherdefense requires ACSi
show that Garcia unreasonably failed to take adagatof any preventative
or corrective opportunities provided by ACSA to avdnarm. Ellerth, 524
U.S. at 765. An employee’'sunreasonable failure to use the qolaint
procedure provided by hemploye is sufficient to satisfy the employer’s
burden. Id. Garcia did notfile a complaint through the procedures
designated in ACSA's sexual harassment poldthough she did meet with
representatives of ACSA when they found out abdwt harassment from a
third party and asked to meet with heGarcia’s failure toofficially report

Green’s harassment for three and a half monthsuwmasasonablelespite
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her complaints to third partiesSee Thompson v. Naphcare, |ntl4 Fed.
App’x 317, 324 (5th Cir. 200¢4(holding that failure to report for two months
Is unreasonable)Villiams v. Barnhill's Buffet In¢.290 Fed. Appx 759, 763
(5th Cir. 2008) (holding that informal complaint® tcoworkers are
insufficient). Her decision not to take advantagle ACSA's corrective
opportunities allowed Green’s harassment to esealabhd continue.
Faragher, 524 U.S. at 806 (holding that sexual harassmeatinvs have a
duty “to use such means as are reasonable undeirhianstances to avoid
or minimize damages”seealsoAdams 2009 WL 2883038, at *6 (holding
that plaintiff “should not have idly sat by untileh work environment
degenerated into a hostile one.”).

Garcia argues thatt was reasonable for her not to report the
harassment because Green was powerful withénschool and a good friend
of officials at the very top of ACSA’s organizationstiructuret4 She also
argues that reporting would not have caused theateh to stop because
Garcia repeatedly told Green that she was not esttedd and he was
undeterrd.6> Under Fifth Circuit law,an employee has a duty to report

harassment even when her previous reports were &glp ignoredand

64 R. Doc. 491 at 1112.
65 Id. at 12.
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inspired additional harassmen#yatt v. Hunt Plywood Co., In297 F.3d
405, 413 (5th Cir. 2002) (holding that an employwd® reported harassment
and was met withadditionalharassmenby the supervisor to whom she
reported it,andwhose employer made no response to the allegatwas,
unreasonable when she did not report later harassm@ a different
supervisor). Ifit was unreasonable for the plaintiff Wyattnot to report
her harassment after personally suffering advemesequences, Garcia’s
fear of adverse consequences is clearly not safficito defeat ACSA’s
defense. Garcia therefore acted unreasonably wdienfailed to report
Green’s harassment to anyone within ACSA's admmigson. ACSA has

satisfied its burden as to both prongs of Bllerth/ Faragherdefense.

IV. CONCLUSION
For the foregoing reasons, Green’s partial moti@m Summary
judgment is DENIED and ACSA's motion for summary judgmerns

GRANTED.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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