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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ERIC HOHMANN CIVIL ACTION
VERSUS NO. 17-08384
SOCIAL SECURITY ADMINISTRATION SECTION: “G"(4)

ORDER AND REASONS

Before the Court are Plaintiff ErHohmann’s (“Plaintiff”) objection'sto the Report and
Recommendation of the UniteStates Magistrate Judgssigned to the casélaintiff filed this
action pursuant to 42 U.S.C. 8§ 405(g) for esviof the final decision of Defendant, the
Commissioner of the Social Security Admingion (the “Commission& or “Defendant”),
denying his claim for disability insurance bene(it®IB”) under Title 1l of the Social Security
Act (the “Act”) and for Supplemental Securitycome Benefits (“SSI”under Title XVI of the
Act.® The Magistrate Judge recommended that dicision of the Administrative Law Judge
(“ALJ") denying Plaintiff DIB and SSI be affired and Plaintiff's cas be dismissed with
prejudice’ Having considered Plaintiff's objectis, the Magistrate Judge’s Report and
Recommendation, the record, and the applicable law, fofotlweving reasons, the Court will
overrule Plaintiff's objections, adopt the Mafgate Judge’s Report and Recommendation, and

dismiss this action with prejudice.
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I. Background

A. ProceduralHistory

Plaintiff filed a claim for DIB and SSI o8eptember 8, 2014, alleging disability beginning
on September 18, 2013, due to degeneratise disease and spondylolisthésidter Plaintiff's
claims were denied at the agency level, Rikirequested a hearing before an ALJ, which was
held on April 28, 2016.During the hearing, Plaintiff moved &gnend the alleged onset date from
September 18, 2013 to September 1, 2014, and the ALJ grated the motion td @nevidy 26,
2016, the ALJ issued an opinion denyingiRIiff's application for benefit8.The ALJ analyzed

Plaintiff's claims pursuant to the five-step sequential evaluation prd&sstep one, the ALJ

5 Adm. Rec. at 20.
61d.

“1d.

81d. at 17-29.

 The five-step analysis requires consideration of the following:

First, if the claimant is currently engaged in substantial gainful employment, he or shalisdbdisabled.
20 C.F.R. 88 404.1520(b), 416.920(b).

Second, if it is determined that, although the claimant is not engaged in substantial employment, he or she
has no severe mental or physical impairment which aviioiit the ability to perform basic work-related functions,
the claimant is found not disabldd. 88 404.1520(c), 416.920(c).

Third, if an individual's impairment has lasted or can be expected to last for a continuous perieldef tw
months and is either included in a list of serious impairments in the regulations or is medically equialistédo
impairment, he or she is considered disablgtthout consideration of vocational evidenté. 88 404.1520(d),
416.920(d).

Fourth, if a determination of disabled or not disabled cannot be made by these steps and the claimant has a
severe impairment, the claimant’s residual functional capacity and its effect on the claimant’s past ret&vamt wo
evaluated. If the impairment does not prohibit the claimant from returning to his or her formeyrempl the
claimant is not disabledd. §§ 404.1520(e), 416.920(e).

Fifth, if it is determined that the claimant cannot metio his or her former employment, then the claimant’s
age, education, and work experiencecargsidered to see whether he or shenceet the physical and mental demands
of a significant number of jobs in the national economythédfclaimant cannot meet the demands, he or she will be
found disabledld. §8 404.1520(f)(1), 416.920(f)(1). To assist the Commissioner at this stage, the regulations provide
certain tables that reflect major functional and vocationalipatte/hen the findings madéth respect to a claimant’s

2



concluded that Plaintiff has nehgaged in substantial gaihfctivity since September 1, 2014,
the amended alleged onset d&tat step two, the ALJ concluddtat Plaintiff has the following
severe impairments: “degenerativesaidisease of the lumbar spirté. At step three, the ALJ
found that Plaintiff did not have an impairmeott combination of impairments that meets or
medically equals the severitf one of the listed impairments under the regulatiéns.

At step four, the ALJ found that Plaintiff tidhe residual functionalapacity (“RFC”) to
perform light work with the following restrictiongl) Plaintiff has postural limitations such that
he is limited to occasional climbing, balamg, stopping, kneeling, croehing, and crawling and
(2) Plaintiff must avoid concerated exposure to work hazards such as dangerous machinery or
heights!® At step four, the ALJ also found that Pkiihis unable to perform any past relevant
work.* At step five, the ALJ concluded thabrsidering Plaintiff's age, education, work
experience, and residual functioalpacity, there were jobs that existed in significant numbers in
the national economy that Plaintiff could perfasuoch as a cashier, box office cashier, and storage
rental clerk!® Therefore, the ALJ determined that Rti#f was not disabled from the amended

alleged onset date of disability of Semiber 1, 2014, through the date of the deci¥ion.

vocational factors and residual functional capacity coincide, the rules direct a determination of disabled or not
disabled.Id. § 404, Subpt. P, App. 2, 88 200.00-204.00, 416.969.

10 Adm. Rec. at 22.
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Plaintiff requested review of th&lLJ’s decision by the Appeals CountilThe ALJ's
decision became the final decision of the Comnarssi for purposes of this Court’s review after
the Appeals Council denied Plaintiffequest for review on August 7, 20%7.

On August 28, 2017, Plaintiff filed a complaimt this Court seekiyp judicial review
pursuant to Section 405(g) of the AgfThis matter was referred to a United States Magistrate
Judge pursuant to 28 U.S.C. § 636(b) anddldRule 73.2(B). On November 9, 2017, the
Commissioner answered the compl&f®n December 18, 2017, Plaintiff filed a brief raising two
issues on appeal: (1) the matter should Ibeareled to the ALJ because following the hearing
Plaintiff reached the age of fifty years old awduld be considered disabled if the Medial
Vocational Guidelines were applied based e durrent age and medical condition and (2) the
ALJ improperly rejected the opiniaf Plaintiff's treating physiciaas to Plaintiff's RFC in favor
of an opinion by a non-treating physici&nOn February 23, 2018, éhCommissioner filed a
response to Plaintiff's brief asserting: (1etlCourt cannot consider new evidence regarding
Plaintiff's current age and maeddil condition and (2) the ALJ @perly considered the treating

physician’s opiniorf?

171d. at 1.
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B. The Magistrate Judge’s Report and Recommendation

On July 18, 2018, the MagisteaJudge recommended that Plaintiff’'s case be dismissed
with prejudice?® The Magistrate Judge first addresseairRiff's argument that this Court should
consider new medical evidence and evidence Rentiff turned fifty years old and would be
considered a “person closely approaching advancedfagag Magistrate Judge explained that a
federal district court’s review afew evidence is limited to a determination of whether the case
should be remanded to the ALJ fmonsideration of the evidenéeThe Magistrate Judge noted
that remand is appropriate uporst@owing that the evidence li®th new and material and that
good cause exists for the failure to incorperdihe evidence into theecord in the prior
proceedingg® The Magistrate Judge determined tttee new medical evahce related to the
deterioration of Plaintiff's conton after the ALJ hearing, meany it is not relevant and that
Plaintiff failed to meet his burden pfoving that the information was materfalThe Magistrate
Judge also noted that Ri&iff must prove disabilitypefore the date his insed status expires, and
evidence showing a deterioration of his cdiodi after that date is not relevafifFurthermore, the
Magistrate Judge determined thila¢ evidence regarding Plaintdfage was not new, as the ALJ

noted in the decision that Plaintiff was 49 yeald at the time of the amended onset date and

2 Rec. Doc. 20 at 12.
241d,
25|d. at 7.

261(d,
271d. at 8.

28d. (citing Torres v. Shalalp48 F.3d 887, 889 (5th Cir. 199Rnthony v. Sullivay®54 F.2d 289, 295 (5th Cir.
1992)).



“closely approaching advanced ag&Therefore, because the ALJ considered Plaintiff's age and
still determined Plaintiff was not disabled etiMagistrate Judge found that remand was not
appropriate®

Second, the Magistrate Judge assessed whithéd\LJ erred by placintittle weight on
the opinion of Plainff's treating physiciarf! The Magistrate Judgeviewed the ALJ’s opinion
and determined that the ALJ’s decision to givieliweight to Plaintiffs treating physician was
supported by substantial eviderféeThe Magistrate Judge alsouhd that the ALJ considered the
appropriate factors when making such a determindtigkccordingly, the Magistrate Judge
recommended that the decision of the Alehying Plaintiff DIB ad SSI be affirmed!

Il. Objections

A. Plaintiff's Objections

Plaintiff timely filed objections to the Magjfirate Judge’s Repaahd Recommendation on
August 1, 2018° Plaintiff argues that the ALJ’s RFC datenation is not suppted by substantial
evidence, as Plaintiff contends that the ALJ improperly weighed the evidence of Dr. Williams,
the non-treating physician, over that Bf. Floyd, Plaintiff's treating physiciaif. Plaintiff

contends that the time period for the ALJ’'s assessufevhether Rlintiff was disabled ran from

29(d.

30|d. at 9.
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321d. at 10-12.
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September 1, 2014, through the date of the hearing, April 28,2 ®6intiff alleges that Dr.
William’s assessment was relevant to only 20% of “the time period at i&ue.”

Plaintiff contends that the RFC assessnignDr. Williams, the non-treating physician, is
inconsistent with the record, and that theJAhcorrectly found thahe RFC assessment by Dr.
Floyd, the treating physician, did not accurately reflect the evidence in the #&Btaahtiff then
asserts that the Magistrataedde erred by allowing the ALJ tsubstitute his lay opinion for
acceptable medical evidenc®.Last, Plaintiff argues that the Mistrate Judge and ALJ erred by
determining that Dr. Floyd only conducted one ptgisexamination of Riintiff “with findings,”
and instead contends that Dr. Floyd conductesherous examinations, where Dr. Floyd noted
that there was no change in Plaintiff's condittén.

B. The Commissioner’'s Response

The Commissioner did not file a brief wpposition to Plaintiff's objections despite

receiving electronic notice dte filing posted on August 1, 2018.

[ll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation
In accordance with Local Rule 73.2, this case meferred to a Magistrate Judge to provide

a Report and Recommendation. A dattjudge “may accept, reject, or modify the recommended

371d. at 2.
%1d. at 1.
3d. at 3-6.
01d. at 11-12.

“]d. at 12-13.



disposition” of a magistrate judge on a dispositive mattdihe district judge must “determidie
novoany part of the [Report and Recommenalatihat has been properly objected 104 district
court’s review is limited to plaierror of parts of the report which are pobperly objected té*
B. Standard of Review of CommissioneF#nal Decision on DIB and SSI Benefits

Under 42 U.S.C. § 405(g) the district cours tthe power to enter “a judgment affirming,
modifying, or reversing the decision of the missioner of Social Seaty, with or without
remanding the cause for a rehearifty&ppellate review of the Gomissioner’s denial of DIB
and SSI benefif§ is limited to determining whether éhdecision is supptad by substantial
evidence in the record and whether the prdpgal standards were used in evaluating the
evidencée'’ “Substantial evidence is more than a sciatiless than a prepondace, and is such
relevant evidence as a reasonable mind ndgbépt as adequate to support a conclugfontie
Court must review the whole recorddetermine if such evidence existsdlowever, the district

court cannot “reweigh the evidence in the record, try the isRiaevQ or substitute its judgment

42 Fed. R. Civ. P. 72(b)(3%ee als®8 U.S.C. § 636(b)(1).
431,

44 See Douglass v. United Servs. Auto. As&F.3d 1415, 1428-29 (5th Cir. 1996) (en basuperseded by
statute on other ground28 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteen days).

%542 U.S.C. § 405(g).

46 The relevant law and regulations governing a claimCit8 are identical to thoseayerning a claim for SSlI.
Greenspan v. Shalal&8 F.3d 232, 236 (5th Cir. 1994jpllis v. Bowen837 F.2d 1378, 1382 n. 3 (5th Cir. 1988).

47 Perez v. Barnhayt415 F.3d 457, 461 (5th Cir. 2005Yaters v. Barnhart276 F.3d 716, 716 (5th Cir. 2002)pza
v. Apfe] 219 F.3d 378, 390 (5th Cir. 200®)jla v. Sullivan 895 F.2d 1019, 1021 (5th Cir. 1990).

48 Richardson v. Peraleg02 U.S. 389, 401 (19719erez 415 F.3d at 461;0za 219 F.3d at 393/illa, 895 F.2d at
1021-22 (quotingdames v. Heckler707 F.2d 162, 164 (5th Cir. 198®andall v. Sullivan956 F.2d 105, 109 (5th
Cir. 1992)).

49 Singletary v. Bowerv98 F.2d 818, 822—23 (5th Cir. 1986).
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for the Commissioner’s2® The ALJ is entitled to make anytiing that is supported by substantial
evidence, regardless of whether other conclusions are also pernftisgitdeurt “weigh[s] four
elements of proof when determining whetheeréhis substantial evidence of disability: (1)
objective medical facts; (2) djaoses and opinions of treatingdaexamining physicians; (3) the
claimant’s subjective evidence of pain and diky; and (4) his age, education, and work
history.”?

IV. Law and Analysis

A. Applicable Law for Qualifiation of DIB and SSI Benefits

To be considered disabled, a claimant nsigiw that he is unabl“to engage in any
substantial gainful activity by reason of any mellijogdeterminable physical or mental impairment
which can be expected to result in death or twhas lasted or can lexpected to last for a
continuous period of not $8 than twelve month§> The Commissioner has promulgated
regulations that provide procedures foralesating a claim and termining disability®* The
regulations include a \fe-step evaluation process for detming whether an impairment
constitutes a disability, and thedi-step inquiry terminates iféhCommissioner finds at any step
that the claimant is or is not disabfRd.he claimant has the burdenmbof under the first four

parts of the inquiry, and if heuccessfully carries this llen, the burden shifts to the

50 Newton v. Apfel209 F.3d 448, 452 (5th Cir. 2000).

51 See Arkansas v. Oklahon&03 U.S. 91 (1992).

52 Martinez v. Chater64 F.3d 172, 174 (5th Cir. 1995).

5342 U.S.C. § 423(d)(1)(A).

5420 C.F.R. 88 404.1501 to 404.1599 & Apps. 88 416.901 to 416.998 (2008).
551d. 88 404.1520, 416.92@¢erez 415 F.3d at 461.



Commissioner at step five to show that the claimant is capabengdging in alternative
substantial gainful employment, which is available in the national ecoffomy.

In the instant case, the ALJ concluded that Plaintiff has the following severe impairments:
“degenerative disc disease of the lumbar spih@he ALJ found that Plaintiff did not have an
impairment or combination of impairments thatets or medically equals the severity of one of
the listed impairments under the regulatigtihe ALJ found that Plairffihad the RFC to perform
light work with the following restctions: 1) Plaintiff has posturdimitations such that he is
limited to occasional climbing, balancing, stomp kneeling, crouching, and crawling and (2)
Plaintiff must avoid concentrated exposurework hazards such as dangerous machinery or
heights>® However, the ALJ concluded that coreicig Plaintiff's age, education, work
experience, and residual functioalpacity, there were jobs that existed in significant numbers in
the national economy that Plaintiff could penfoas a cashier, box office cashier, and storage
rental clerk® Therefore, the ALJ determined thataitiff was not under a disability from
September 1, 2014, through the date of the dect$ibhe Court may disturb that finding only if

the ALJ lacked “substantiavidence” to support f2

56 Perez 415 F.3d at 46¥ewton 209 F.3d at 453.

57 Adm. Rec. at 22.
81d. at 23.

59d.

501d. at 28.

511d. at 29.

62 SeePerez 415 F.3d at 461.
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B. Was the ALJ's RFC determination supported by substantial evidence?

Plaintiff objects to the Magistrate Judgéigding the ALJ's RFC determination was based
on substantial evidence. Plaintiff argues that®#FC determination was nibased on substantial
evidence because the ALJ failed to properly welghopinion evidence of record. Specifically,
Plaintiff asserts that the ALJ improperly weeyl the opinion of the metreating physician, Dr.
Williams, by giving it more weight than that tife treating physician, Dr. Floyd. The non-treating
physician determined that Plaintiff could performrivat the light extertioal level of functioning,
while the treating physician, Dr. Floyd, determinidt Plaintiff was limited to sedentary wdk.

The ALJ evaluated Dr. Floyd’s opinion and detirad that it was ertted to little weight®*
Following his examination of Plaintiff in Marc®016, Dr. Floyd restricted &htiff to sedentary
work, with frequent lifting and carrying of up ten pounds and occasional standing and walking
for less than two houfS.Dr. Floyd also opined #t Plaintiff had postural limitations, which
limited him to only occasional clining, stooping, kneeling, and crawliffgThe ALJ found this
opinion was not supported by substantial evigebecause, while Dr. &yd treated Plaintiff
regularly, there “were only mimal physical findings on examitian to support [Plaintiff's]
diagnosis or to substantiateetheed for narcotic medicatior€.Further, the ALJ noted that Dr.

Floyd only conducted one physicaxamination which detaie the findings of spinal

63 Adm. Rec. at 26-27.
641d. at 27.

551d. at 26.

561d.

571d. at 27.
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dysfunctiont® Moreover, the ALJ noted that Dr. Floyd “imdited that [Plaintiff's] hips and knees
were within normal limits and other evidence shoydintiff] as exhibit[ing] a normal gait with
an ability to sit and stand comfortably,” whidiectly contradicted Dr. Floyd’s RFC assessniént.

The Fifth Circuit has held that “[tjhe ALJ ‘is entitled to determine the credibility of medical
experts as well as lay witnesseglaveigh their opinions accordingly’®“[T]he ALJ is free to
reject the opinion of any physician whigye evidence supports a contrary conclusidiiowever,

“Iit is clear that the ALJ must consider all tiezord evidence and cannot ‘pick and choose’ only
the evidence thaupports his position’?

“The opinion of the treating physician whofamiliar with the claimant's impairments,
treatments and responses, should be accayokat weight in determining disability® If the
treating physician’s apion on the nature and severity of the impairment is consistent with other
substantial evidence and is supported by diagnostic techniques, the opinion should be given
controlling weight’* The ALJ has the sole responsibility fietermining the clanant's disability
status and can reject or giless weight to the opinions aftreating physician for good cauSe.

An ALJ may give a treating physician’s opinidess weight if the opinion is conclusory,

&8 d.
9 d.

70 Ramirez v. Colvin606 F. App'x 775, 779 (5th Cir. 2015) (quotiBgott v. Heckler770 F.2d 482, 485 (5th Cir.
1985)).

" Bradley v. BowenB09 F.2d 1054, 1057 (5th Cir. 1987) (citation omitted).
2L oza v. Apfel219 F.3d 378, 393 (5th Cir. 2000).

73 Newton,209 F.3d at 455 (citingeggett v. Chate67 F.3d 558, 566 (5th Cir. 1998 reenspan v. Shalal&g
F.3d 232, 237 (5th Cir. 1994)).

d.

51d. at 455-56.
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unsupported by medical or diagnostic $est otherwise unsupported by evideffddowever, “an

ALJ is required to consider each of the 8§ 404.1527(|[c]) factors before declining to give any weight
to the opinions of the claimant's treating specialiSThose factors include: “(1) the physician's
length of treatment of the claimant, (2) the phiggits frequency of examination, (3) the nature
and extent of the treatment relationship, (4) shpport of the physicianbpinion afforded by the
medical evidence of record, (5) the consistenaphefopinion with the records a whole; and (6)

the specialization of the treating physicidflf the ALJ fails to condudhis analysis, reversal is

only appropriate if the failurprejudiced the claimari®.

Here, the ALJ considered these factorsemwhe chose to give Dr. Floyd’s opinion little
weight. First, the ALJ considered Dr. Floyd's lemgif treatment with Plaintiff, noting that Dr.
Floyd treated Plairffion a regular basf®. Second, the ALJ noted th@r. Floyd conducted only
one physical examination that detailed theeobye findings of spinablysfunction and that
subsequent examinations did not showoatinued pattern of spinal dysfunctithfAs to the third
factor, the nature and extent of the relationshigp,AhJ noted the regular nature of the visits and
the scope of the examinations at the vi&itas to the fourth and fifth factors, the ALJ found that

the medical evidence of the record and thenstes a whole did not support Dr. Floyd’s opinion

61d. at 456

md.

781d. (citing 20 C.F.R. § 404.1527(c)(2)).

7 Brock v. Chater84 F.3d 726, 729 (5th Cir. 1996).
80 Adm. Rec. at 27.

8ld.

81d.
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because Dr. Floyd’s examination indicated that Efships and knees were in the normal limits
and because the record as a whole showed ilaixtiibited a normal ga&nd could sit and stand
comfortably, in direct contradiion with Dr. Floyd’s opiniorf® Last, the ALJ noted that Dr. Floyd
was a physician at tHeoyola Health Clinic*

In his Objections, Plaintiff argues that theJ substituted his own lay opinion for that of
Dr. Floyd® In addition, Plaintiff conteds that the ALJ incorrectiyetermined that Dr. Floyd only
conducted one physical examination of Plaintécause the medical notes for Plaintiff's later
visits state no change in the resatdlaintiff’s physical examinatioff. However, the ALJ never
stated that Dr. Floyd conductedlpmone physical examination, buather that Dr. Floyd only
conducted one physical examination “that detaitezl objective finding®f spine dysfunction”
and that no subsequent physical examomati showed a “continued pattern of spinal
dysfunction.®’

Plaintiff also alleges that the non-treat physician’s, Dr. Williams, assessment only
addressed part of the time of Plaintiff's allegezhMility. However, thisrgument is not supported
by the record because the ALJ relied upon@wie beyond the RFC assessment of Dr. Williams.
The ALJ also considered the evidence frolmeottreating physicians, including Dr. Tilton, who

noted that Plaintiff had a normal gait, full musskeength and negative sght leg raise tests,

831d.

841d. at 26.

8 Rec. Doc. 21 at 11.
861d. at 12-13.

871d.
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among other resulf8.Furthermore, the ALJ also noted tiRdaintiff acknowledged in his function
report that he could “care for his personal ise@dependently, perforsimple household chores
and prepare simple meaf§.”

This Court cannot reweigh the evidence in the record or substitute its judgment for the
ALJ's.®® The ALJ did not err in giving Dr. Floyd's apibn little weight because he determined
that the opinion was not based on substantialeeni€e. Furthermore, the record evidence supports
the ALJ’s conclusion that Plaintiffould perform light work with r&rictions. Therefore, the Court
concludes that substaatevidence supported tihd_J’s determination that Plaintiff had the RFC
to perform light work with restrictiazs was supported by substantial evidence.

C. Consideration of “New” Evidence

Plaintiff does not object to thdagistrate Judge’s determiman that the case should not
be remanded for consideration of new evidence.déra district court’s review of new evidence
in a social security appeallimited to a determination of wheththe case shoulde remanded to
the ALJ for consideration of the evideriéd.he Magistrate Judge determined that Plaintiff failed
to meet his burden of provingahthe new medical evidence was material. Furthermore, the
Magistrate Judge determinedaththe ALJ considered the eelace regarding Plaintiff's age.
Reviewing for plain error and finding nonehe Court adopts the Magistrate Judge’s

recommendation that the case should not beneled for consideration of “new” evidence.

88|d. at 26.
891d. at 27.
90 Newton 209 F.3d at 452.

%1 Rec. Doc. 20 at 7.
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V. Conclusion

For the foregoing reasons, the Court firildat the ALJ’'s decisin denying Plaintiff's
application for DBI and SSI was basawd substantial eviehce. Accordingly,

IT IS HEREBY ORDERED that the CourtOVERRULES Plaintiff's objections and
ADOPTS the Magistrate Judge’s recommendation;

IT IS FURTHER ORDERED that Plaintiff's case iDISMISSED WITH PREJUDICE.

NEW ORLEANS, LOUISIANA, thisl6th day of August, 2018.

NANNETTE JOLIVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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